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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

Civil  Action  No.  18798-T 

OREN  E.  CUMMINS,  Plaintiff, 

vs. 
UNITED  STATES,  Defendant. 

COMPLAINT  FOR  DECLARATORY  RELIEF, 
AND  MONEY  DAMAGES 

Plaintiff  brings  this  action  under  the  Act  of  May 
29,  1930,  46  Stat.  468;  U.S.C,  Title  5,  Section  691 
(d),  as  amended;  also  known  as  Section  1  (d)  of 
the  Retirement  Act,  as  amended,  for  $760.00  and 
other  relief,  and  alleges  as  follows: 

1. 

Plaintiff  is  an  individual  residing  at  918  Encanto 
Drive,  Arcadia,  California. 

2. 

Plaintiff  retired  as  an  employee  of  the  Internal 
Revenue  Service,  Treasury  Department  of  the 
United  States  on  November  30,  1954. 

3. 

Plaintiff's  duties  during  employment  were  pri- 
marily the  investigation  and  apprehension  of  per- 
sons suspected  or  convicted  of  offences  against  the 
criminal  laws  of  the  United  States. 
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4. 

Plaintiff  was  more  than  fifty  years  of  age  on 
November  30,  1954. 

5. 

Plaintiff  on  November  30,  1954,  had  rendered 
more  than  twenty  years  of  service  in  the  duty  of 
investigation  and  apprehension  of  persons  suspected 
or  convicted  of  offences  against  the  criminal  laws 
of  the  United  States.  [2] 

6. 

The  aforesaid  sei'vices  as  alleged  in  par.  5,  ren- 
dered by  the  plaintiff  constituted  a  degree  of  haz- 
ard contemplated  by  Section  1  (d)  of  the  Retirement 
Act,  as  amended. 

7. 

The  life  annuity  of  plaintiff  has  been  computed  and 
granted  under  Section  4  (a)  of  the  Retirement  Act, 
the  Treasury  Department  and  Civil  Service  Com- 
missioner have  neglected  and  refused  to  allow  plain- 
tiff's annuity  under  Section  1  (d)  of  the  Retirement 
Act,  as  amended.  Plaintiff  has  exhausted  all  ad- 
ministrative remedies  through  appeals. 

8. 
That  on  information  and  belief,  the  Civil  Service 
Commission  advised  the  Treasury  Department  that 
all  time  spent  in  the  performance  of  duties  spe- 
cified in  Section  1  (d)  of  the  Retirement  Act,  and 
performed  jointly  with  special  agents  were  credi- 
table toward  retirement  under  Section  1  (d)  of  the 
Retirement  Act,  as  amended,  regardless  of  the  title 
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of  the  position  held  by  plaintiff,  if  such  service  is 
documented.  During  consideration  of  plaintiff's  ap- 
plication for  retirement  under  Section  1  (d)  of  the 
Retirement  Act,  as  amended,  the  personnel  branch 
of  the  Treasury  Department  requested  from  the 
Audit  Division  a  documentation  of  cases  plaintiff 
worked  jointly  with  special  agents,  and  that  in 
response  thereto  Mr.  Fellers,  Chief,  Audit  Division, 
informed  the  Personnel  Di^dsion,  there  was  no  rec- 
ord of  the  cases  in  which  plaintiff  worked  jointly 
with  special  agents.  During  plaintiff's  employment, 
plaintiff  submitted,  to  the  Audit  Division,  regular 
monthly  reports  showing  all  cases  being  worked 
jointly  with  special  agents,  and  said  reports  are  and 
were  available  [3]  to  Mr.  Fellers,  Chief,  Audit  Di- 
vision, for  documentation.  The  Commissioner  of  In- 
ternal Revenue  has  refused  to  recommend  to  the 
Ci^dl  Service  Commissioner  plaintiff's  eligibility  for 
retirement  under  Section  1  (d)  of  the  Retirement 
Act,  as  amended  because  the  Audit  Division  failed 
to  document  the  cases  plaintiff  worked  jointly  wdth 
special  agents.  Wherefore,  plaintiff  prays  for  judg- 
ment, ordering  defendant  to  pay  to  said  plaintiff 
for  the  remainder  of  his  life  an  annuity  computed 
under  Section  1  (d)  of  the  Retirement  Act  as 
amended ;  and  to  pay  to  plaintiff  the  sum  of  $760.00, 
this  being  the  difference  between  an  annuity  com- 
puted under  Section  1  (d)  of  the  Retirement  Act, 
as  amended  and  an  annuity  granted  and  being  paid 
under  Section  4  (a)  of  the  Retirement  Act,  as 
amended,  representing  $76.00  per  month  for  ten 
months  from  December  1,  1954,  to  and  including. 
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September  1955;  and  to  pay  to  plaintiff  an  amount 
of  $82.00  per  month  from  October  1,  1955,  until 
judgment,  this  being  the  difference  between  compu- 
tation under  Section  4  (a)  and  Section  1  (d)  of 
the  Retirement  Act  under  an  Act  passed  by  the  last 
Congress  and  effective  as  of  October  1,  1955,  and 
such  other  and  further  relief  as  this  court  may 
deem  proper  in  the  premise. 

/s/  OREN  E.  CUMMINS, 
Plaintiff. 

Dated  at  Los  Angeles  Sep.  26,  1955. 

Duly  Verified.  [4] 

[Endorsed] :    Filed  September  26,  1955. 


[Title  of  District  Court  and  Cause.] 

MOTION  AND  NOTICE  OF  MOTION 
TO  DISMISS  COMPLAINT 

Notice  Is  Hereby  Given  that  on  February  6,  1956, 
at  10:00  o'clock  A.M.,  in  the  Courtroom  of  the 
Honorable  Ernest  A.  Tolin,  Judge  of  the  above- 
entitled  Court,  the  United  States  Attorney  will 
move  to  dismiss  the  plaintiff's  Complaint. 

The  grounds  for  the  Motion  are  as  follows : 

1.  Lack  of  jurisdiction  over  the  subject  matter. 

2.  Failure  to  state  a  claim  upon  which  relief  can 
be  granted. 

The  Motion  will  be  based  on  the  plaintiff's  Com- 
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plaint  and   on   the  Memorandum    of    Points    and 
Authorities  attached  hereto. 

LAUaHLIN  E.  WATERS, 

United  States  Attorney. 
MAX  F.  DEUTZ, 
Assistant  U.  S.  Attorney, 
Chief,  Civil  Division. 
/s/  JOSEPH  D.  MULLENDER,  JR., 
Assistant  U.  S.  Attorney. 

Attorneys  for  Defendant.  [5] 
Memorandum  of  Points  and  Authorities  Attached. 
[6-8] 
Affidavit  of  Ser^^ce  by  Mail  Attached.  [9] 
[Endorsed]  :    Filed  January  20,  19e56. 


[Title  of  District  Court  and  Cause.] 

ORDER  ON  MOTIONS  TO  DISMISS 

The  above-entitled  cause  having  come  on  regu- 
larly for  hearing  on  the  defendant's  Motions  to  Dis- 
miss on  March  5,  1956,  at  10 :00  o'clock  A.M.,  before 
the  Honorable  Ernest  A.  Tolin,  Judge  of  the  above 
Court ; 

The  plaintiff  having  appeared  by  his  attorney, 
Ernest  R.  Mortenson; 

The  defendant  having  appeared  by  the  United 
States  Attorney: 

The  Court  having  considered  the  pleadings  filed 
herein,  the  arguments  of  counsel,  and  being  fully 
advised  in  the  premises; 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed: 

That  the  defendant's  Motion  to  Dismiss  for  fail- 
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ni-e  to  state  a  claim  upon  which  relief  can  be  granted 
be  and  the  same  is  hereby  denied ; 

That  the  defendant's  Motion  to  Dismiss  for  a 
lack  of  jurisdiction  over  the  subject  matter  is 
granted,  insofar  as  the  Complaint  seeks  relief  for 
moneys  to  become  due  in  the  future;  [12] 

That  the  plaintiff  is  granted  leave  to  amend  his 
Complaint  to  pra;y  for  Judgment  for  all  siuns  which 
may  have  accrued  up  to  the  the  date  of  Judgment, 
and  that  the  plaintiff  shall  have  thirty  (30)  days 
from  March  5,  1956,  within  Avhich  time  to  file  an 
Amended  Complaint; 

That  the  defendant  may  have  sixty  (60)  days 
from  the  date  of  service  of  the  Amended  Complaint 
within  which  time  to  file  an  Answer. 

Dated:  This  14th  day  of  March,  1956. 

/s/  ERNEST  A.  TOLIN, 
District  Judge. 
Presented  By: 

LAUGHLIN  E.  WATERS, 

United  States  Attorney, 
MAX  F.  DEUTZ, 

Assistant  U.  S.  Attorney, 
Chief,  Civil  Division, 
/s/  JOSEPH  D.  MULLENDER,  JR., 
Assistant  U.  S.  Attorney, 
Attorneys  for  Defendant. 
Approved  As  To  Form:  this  9th  day  of  March, 
1956. 

/s/  ERNEST  R.  MORTENSON, 
Attorney  for  Plaintiff.   [13] 
[Endorsed] :    Filed  March  14,  1956. 
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[Title  of  District  Court  and  Cause.] 

AMENDED  COMPLAINT 

Pursuant  to  order  of  this  Court  entered  on 
March  14,  1956,  PLaintiff  files  herein  the  following 
amended  complaint: 

I. 
This  action  is  to  recoA^er  balance  due  on  the  re- 
tirement annuity  of  Plaintiff  from  December  1, 
1954  to  the  date  of  judgment  herein  as  hereinafter 
more  fully  appears.  Plaintiff  is  a  citizen  of  the 
United  States;  Plaintiff's  claim  does  not  exceed 
Ten  Thousand  Dollars  ($10,000.00);  and  jimsdic- 
tion  is  conferred  upon  this  Court  by  28  USC,  Sec- 
tion 1,346 (a)  (2).  This  suit  is  further  brought  for 
the  purpose  of  obtaining  a  declaratory  judgment, 
pursuant  to  28  USC,  Section  2201,  that  Plaintiff  is 
entitled  to  retirement  as  an  employee  of  the  Inter- 
nal Revenue  Service,  Treasury  Department  of  the 
United  States,  under  Section  1(d)  of  the  Retire- 
ment Act  as  amended.  Civil  Ser^dce  Retirement  Act 
of  May  29,  1930,  USC,  Title  5,  Section  691  (d),  as 
amended.  [14] 

II. 
Plaintiff  is  an  individual  residing  at  918  Encanto 
Drive,  Arcadia,  Los  Angeles  County,  California. 

III. 

Plaintiff's  duties  during  employment  were  i^ri- 
marily  the  investigation  and  apprehension  of  per- 
sons suspected  or  convicted  of  offences  against  the 
criminal  laws  of  the  United  States. 
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IV. 

Plaintiff  was  more  than  fifty  (50)  years  of  age 
on  November  30,  1954. 

V. 

Plaintiff,  on  November  30,  1954,  had  rendered 
more  than  twenty  (20)  years  of  service  in  perform- 
ance of  the  duties  described  in  Paragraph  III 
above. 

YI. 

The  services  described  in  Paragraph  III  which 
were  rendered  by  Plaintiff  constituted  a  degree  of 
hazard  encompassed  by  Section  1(d)  of  said  Retire- 
ment Act. 

VII. 

The  life  annuity  of  Plaintiff  has  been  computed 
and  granted  under  Section  4(a)  of  the  said  Retire- 
ment Act  by  the  Treasuiy  Department  and  Civil 
Sei'vice  Commission.  The  Treasury  Department  and 
Civil  Service  Commission,  although  requested  to 
do  so,  have  neglected  and  refused  to  permit  plain- 
tiff to  retire  with  the  annuity  provided  under  Sec- 
tion 1(d)  of  said  Retirement  Act.  Plaintiff  has 
exliausted  all  administrative  remedies  and  appeals. 
On  infomiation  and  belief  the  Civil  Service  Com- 
mission has  advised  the  Treasury  Department  that 
all  time  spent  in  the  perforaiance  of  duties  de- 
scribed in  Section  1(d)  of  said  Retirement  Act  and 
perfonned  jointly  ^vith  Special  Agents  were  cred- 
ita])le  toward  retirement  under  Section  1(d)  of 
said  Retirement  Act  regardless  of  the  title  of  the 
position  held  by  Plaintiff,  [15]  provided  such  serv- 
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ices  were  documented.  During  the  course  of  Plain- 
tiff's apx)lication  for  retirement  under  Section  1(d) 
of  said  Retirement  Act,  the  Personnel  Branch  of 
the  Treasury  Department  requested  from  the  Audit 
Division  a  documentation  of  cases  Plaintiff  worked 
jointly  with  Special  Agents.  In  response  thereto, 
Mr.  Fellers,  Chief,  Audit  Division,  informed  the 
Personnel  Branch  there  was  no  record  of  the  cases 
which  Plaintiff  jointly  worked  with  Special  Agents. 
During  the  period  of  Plaintiff's  employment, 
Plaintiff  submitted  to  the  Audit  Division  regular 
monthly  reports  showing  all  cases  being  worked 
jointly  with  Special  Agents  and  said  reports  were 
and  are  available  to  the  Audit  Division  and  other 
departments  of  the  Treasury  Department  for  doc- 
umentation. 

VIII. 
The  Commissioner  of  Internal  Revenue  has  failed 
and  refused  to  recommend  to  the  Civil  Service  Com- 
mission that  Plaintiff  be  retired  under  Section 
1(d)  of  said  Retirement  Act  and  the  Civil  Service 
Conmiission  has  failed  and  refused  to  retire  Plain- 
tiff luider  Section  1(d)  of  said  Retirement  Act, 
contrary  to  the  provisions  of  said  Retirement  Act. 

Wherefore,  Plaintiff  prays  for  judgment  order- 
ing Defendant  to  pay  to  Plaintiff  the  sum  of  Seven 
Hundred  Sixty  Dollars  ($760.00),  representing 
Seventy-six  Dollars  ($76.00)  per  month  for  the  ten 
months  from  December  1,  1954  to  and  including 
September  of  1955,  and  in  addition  thereto  to  pay 
to    Plaintiff    an    amount    of    Eighty-two    Dollars 


12  United  States  of  America  vs. 

($82.00)  per  month  from  October  1,  1955  imtil  the 
date  of  judgment  herein.  The  said  monthly  sums  of 
Seventy-six  Dollars  ($76.00)  and  Eighty-two  Dol- 
lars ($82.00),  respectively,  represent  the  difference 
between  computation  under  Section  4(a)  and  Sec- 
tion 1(d)  of  said  Retirement  Act.  An  amendment  to 
said  Retirement  Act,  passed  at  the  last  session  of 
Congress  and  effective  as  of  October  1,  1955,  in- 
creases the  differential  between  Plaintiff's  monthly 
retirement  annuity  under  Sections  4(a)  and  1(d) 
from  Seventy-six  [16]  Dollars  ($76.00)  to  Eighty- 
two  Dollars  ($82.00). 

Plaintiff  further  prays  for  ,pidgment  declaring 
and  adjudging  the  Plaintiff  is  entitled  to  be  retired 
under  Section  1(d)  of  the  Civil  Service  Retirement 
Act  of  May  29,  1930,  as  amended,  and  for  such 
other  and  further  relief  as  this  Court  may  deem 
just  and  proper. 

Dated:  April  2,  1956. 

/s/  ERNEST  R.  MORTENSON, 

Attorney  for  Plaintiff.  [17] 

Duly  Verified.  [18] 

[Endorsed] :  Filed  April  3,  1956. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant,  United  States  of 
America,  and  files  this  Answer  to  the  Plaintiff's 
First  Amended  Complaint. 

I. 

Answering  Paragi'aph  I  of  the  First  Amended 
Complaint,  defendant: 

Admits  that  this  action  is  to  recover  the  balance 
due  on  a  retirement  annuity  from  December  1, 
1954,  to  date  of  Judgment; 

Admits  that  plaintiff  is  a  citizen  of  the  United 
States ; 

Denies  that  plaintiff's  claim  does  not  exceed  $10,- 
000.00,  and  alleges  that  the  District  Court  does  not 
have  jurisdiction  to  allow  plaintiff's  claim  in  an 
amoimt  exceeding  $10,000.00: 

Admits  that  jurisdiction  is  conferred  upon  this 
Court  hy  28  U.S.C.A.  134:6  (a)  (2); 

Admits  that  this  suit  is  further  brought  for  the 
pui'pose  of  obtaining  a  Declaratory  .Judsrment.  pur- 
suant to  28  U.S.C^.  2201,  but  denies  that  this 
Statute  enlarsres  the  jurisdiction  of  the  [19]  Dis- 
trict Court,  which  is  limited  to  $10,000.00,  as  pro- 
vided in  28  U.S.C.A.  1346(a)  (2)  : 

Admits  that  plaintiff  is  entitled  to  retirement  as 
an  employee  of  the  Internal  Revenue  Service,  but 
denies  that  he  is  entitled  to  retirement  under  Sec- 
tion 1(d)  of  the  Retirement  Act.  as  amended.  Civil 
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Service  Retirement  Act  of  May  29,  1930,  U.S.C. 
Title  5,  Section  691(d),  as  amended. 

Except  as  herein  expressly  admitted,  each  and 
all  of  the  remaining  allegations  of  Paragraph  I  of 
the  First  Amended  Complaint  are  both  generally 
and  specifically  denied. 

II. 

Answering  Paragi*aph  II  of  the  First  Amended 
Complaint,  defendant  admits  all  of  the  allegations 
therein  contained. 

III. 

Answering  Paragraph  III  of  the  First  Amended 
Complaint,  defendant  denies  both  generally  and 
specifically  each  and  all  of  the  allegations  therein 
contained,  and  denies  that  the  plaintiff's  duties  dur- 
ing employment  were  primarily  the  investigation 
and  apprehension  of  persons  suspected  or  convicted 
of  offenses  against  the  criminal  laws  of  the  United 
States. 

IV. 

Answering  Paragraph  IV  of  the  First  Amended 
Complaint,  defendant  admits  all  of  the  allegations 
therein  contained. 

V. 

Answering  Paragraph  V  of  the  First  Amended 
Complaint,  defendant  admits  that  on  November  30, 
1954,  the  plaintiff  had  rendered  more  than  twenty 
(20)  years  of  service  wdth  the  Internal  Revenue 
Department,  but  denies  that  plaintiff's  duties  were 
such  as  those  described  in  Paragi^aph  III  of  the 
First  ^Vmended  Complaint.  Except  as  herein  ex- 
pressly admitted,  each  and  all  of  the  allegations  of 
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Paragraph  V  of  the  First  Amended  Complaint  are 
both  generally  and  specifically  denied.  [20] 

VI. 

Answering  Paragraph  YI  of  the  First  Amended 
Complaint,  defendant  denies  both  generally  and 
specifically  each  and  all  of  the  allegations  therein 
contained;  denies  that  the  services  described  in 
Paragraph  III  of  the  First  Amended  Complaint 
were  rendered  by  the  plaintiff,  and  denies  that  the 
services  described  in  Paragraph  III  of  the  First 
Amended  Complaint  or  the  services  rendered  by  the 
plaintiff  constituted  a  degree  of  hazard  encom- 
passed by  Section  1(d)  of  the  Retirement  Act. 

VII. 

Answering  Paragraph  VII  of  the  First  Amended 
Complaint,  defendant: 

Admits  that  the  life  annuity  of  the  plaintiff  has 
been  computed  and  granted  under  Section  4(a)  of 
the  Retirement  Act,  that  the  plaintiff  requested 
retirement  under  Section  1(d)  of  the  Act,  and  that 
the  plaintiff ^s  request  was  refused; 

Alleges  that  the  circumstances  imder  which  the 
plaintiff  was  denied  retirement  under  Section  1(d) 
of  the  Act  are  as  follows: 

On  November  4,  1954,  the  Acting  District  Direc- 
tor of  Internal  Revenue  at  Los  Angeles,  Harold 
Hawkins,  wrote  to  the  Regional  Commissioner  of 
Internal  Revenue  at  San  Francisco,  California,  and 
requested  a  determination  of  the  plaintiff's  eligibil- 
ity for  retirement  under  Section  1(d).   With  the 
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letter  were  enclosed  the  plaintiff's  application  for 
retirement,  statements  from  the  Chief  of  the  Audit 
Di^'ision,  and  the  plaintiff's  group  supervisor  and 
plaintiff's  personnel  folder. 

On  November  12,  1954,  the  Chief  of  the  Person- 
nel Branch  of  the  Regional  Commissioner's  Office, 
"W.  J.  DeWeese,  replied  to  the  letter  of  November 
4,  1954,  and  advised  that  the  plaintiff  was  not  eli- 
gible for  retirement  under  Section  1(d).  The  reason 
given  was  that  from  an  examination  of  the  plain- 
tiff's employment  records  it  appeared  that  his  du- 
ties were  not  primarily  the  investigation,  [21] 
apprehension  or  detention  of  persons  suspected  or 
convicted  of  offenses  against  the  criminal  laws  of 
the  United  States,  but  that  his  duties  consisted  pri- 
marily of  examining  books  and  records  of  tax 
payers  to  determine  tax  liability. 

On  November  17,  1954,  the  Chief  of  the  Person- 
nel Branch  of  the  Los  Angeles  Office,  Robeii:  D. 
Hogan,  wrote  to  the  Regional  Commissioner  and 
requested  that  the  plaintiff's  application  be  for- 
warded to  the  National  Office  for  &ial  decision. 

On  November  23,  1954,  W.  J.  DeWeese  for- 
warded the  plaintiff's  application  to  the  Assistant 
Commissioner,  Administration,  in  Washington, 
D.  C,  and  asked  for  a  decision  as  to  the  plaintiff's 
eligibility  for  retirement  under  Section  1(d). 

On  December  3,  1954,  the  Chief  of  the  Place- 
ment Branch  in  Washington,  D.  C,  M.  J.  Flattery, 
replied  to  W.  J.  DeWeese 's  letter,  and  advised  that 
the  plaintiff  was  not  eligible  for  retirement  under 
Section  1(d).  The  reason  given  was  that  although 
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the  Civil  Service  Commission  had  informally  ad- 
vised the  Treasury  Department  that  all  time  spent 
in  the  perfonnance  of  specified  duties  may  be  cred- 
itable toward  retirement  under  Section  1(d)  of  the 
Retirement  Act,  regardless  of  the  title  of  the  posi- 
tion, Mr.  Fellers,  Chief,  Audit  Division,  had  stated 
that  there  was  no  record  of  the  cases  which  the 
plaintiff  worked  jointly  with  Special  Agents,  and 
no  record  of  the  degree  of  hazards;  that  since 
plaintiff  did  not  occupy  a  position  approved  for 
inclusion  under  Section  1(d)  of  the  Civil  Service 
Retirement  Act,  he  was  not,  in  any  case,  eligible  to 
have  his  retirement  annuity  computed  under  its 
provisions. 

Except  as  herein  expressly  admitted,  each  and 
all  of  the  remaining  allegations  of  Paragraph  YII 
of  the  First  Amended  Complaint  are  both  generally 
and  specifically  denied. 

VIII. 

Answering  Paragraph  VIII  of  the  First 
Amended  Complaint,  defendant:  [22] 

Admits  that  the  Commissioner  of  Internal  Reve- 
nue has  failed  and  refused  to  recommend  to  the 
Civil  Service  Commission  that  i)laintiff  be  retired 
under  Section  1(d)  of  the  Retirement  Act,  and  that 
the  Civil  Service  Commission  has  failed  and  refused 
to  retire  plaintiff  under  Section  1(d)  of  said  Re- 
tirement Act; 

Denies  that  such  failure  or  refusal  is  contrary 
to  the  provisions  of  said  Retirement  Act ; 

Alleges  that  the  plaintiff  is  not  entitled  to  retire- 
ment under  Section  1(d)  of  the  Retirement  Act. 
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Wherefore,    defendant    prays    for    a    Judgment 
against  the  plaintiff  as  follows : 

1.  That  the  plaintiff  take  nothing  by  virtue  of 
his  First  Amended  Complaint; 

2.  For  costs  of  suit,  and  such  other  relief  as  may 
be  proper. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney, 
MAX  F.  DEUTZ, 
Assistant  U.  S.  Attorney, 
Chief,  Civil  Division, 

/s/  JOSEPH  D.  :mullender, 

JR., 

Assistant  U.  S.  Attorney, 
Attorneys  for  Defendant.  [23] 

Affidavit  of  Sei-^dce  by  Mail  Attached.  [24] 

[Endorsed]  :  Filed  July  2,  1956. 


[Title  of  District  Court  and  Cause.] 

OBJECTIONS   TO  FINDINGS 
OF  FACT 

Comes  now  the  defendant.  United  States  of 
America,  and  objects  to  Findings  of  Fact  No.  7  as 
set  forth  in  the  proposed  Findings  of  Fact  lodged 
Avith  the  District  Court  on  or  about  December  11, 
1957. 

Such  objection  is  on  the  ground  that  the  record 
of  the  trial  is  devoid  of  any  evidence  that  plaintiff 
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was  subjected  to  any  degree  of  hazard  whatsoever. 
Dated:  December  13,  1957. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney, 
RICHARD  A.  LAVINE, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division, 
/s/  RICHARD  A.  LAVINE, 

Attorneys  for  Defendant.  [76] 

Affidavit  of  Service  by  Mail  Attached.  [77] 

[Endorsed]  :  Piled  December  13,  1957. 


In  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division 

No.  18798-T 
OREN  E.  CUMMINS,  Plaintiff, 

vs. 

UNITED  STATES  OP  A]\iERICA,  Defendant. 

PINDINGS  OP  PACT,  CONCLUSIONS 
OP  LAW  AND  JUDGMENT 

The  above  entitled  case  having  been  duly  set  for 
argument  on  November  22,  1957  before  the  Honor- 
able Ernest  A.  Tolin,  Judge,  presiding,  Ernest  R. 
Mortenson  appearing  as  counsel  for  Plaintiff, 
Laughlin  E.  Waters,  United  States  Attorney,  Max 
P.  Deutz,  Assistant  United  States  Attorney,  Rich- 
ard A.  Lavine,  Assistant  United  States  Attorney, 
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appearing  as  counsel  for  Defendant,  United  States 
of  America. 

Evidence  having  been  taken  and  arguments  of 
counsel  having  been  heard,  the  Court  hereby  makes 
the  follo\ving: 

Findings  of  Fact 
1. 
The  Plaintiff,  Oren  E.  Cummins,  a  resident  of 
California,  was  an  Internal  Revenue  Agent  from 
March  26,  1928  to  November  30,  1954.  [78] 

2. 

On  Octol)er  1,  1928,  Plaintiff  was  assigned  to 
what  is  known  as  the  "Fraud  Group"  and  his  duties 
were  to  make  joint  investigations  with  Special 
Agents  of  the  Intelligence  Division  of  persons  sus- 
pected or  convicted  of  offenses  against  the  criminal 
laws  of  the  United  States.  Plaintiff  performed  such 
duties  from  that  date  until  November  30,  1954,  the 
date  of  his  retirement. 

3. 

On  November  30,  1954,  Plaintiff  had  reached  the 
age  of  70  years.  During  performance  of  his  duties 
Plaintiff  conducted  many  joint  investigations  of 
so-called  ' 'racketeers"  suspected  of  having  commit- 
ted crimes  against  the  Internal  Revenue  laws  of 
the  United  States. 

4. 

In  all  cases  in  which  a  joint  investigation  of  i)os- 
si])le  tax  violations  was  conducted  by  Plaintiff  and 
a  Special  Agent,  where  the  Special  Agent  recom- 
mended prosecution  of  the  taxpayer  Plaintiff  sub- 
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mitted  a  report  of  his  investigation  to  accompany 
the  Special  Agent's  recommendation. 

5. 

The  following  instructions  were  issued  to  Inter- 
nal Revenue  Agents  charged  with  the  duty  of  inves- 
tigating fraud  cases: 

''Penalty  Cases" 
"Especially  in  fraud  cases  the  investigation 
should  be  thorough  and  complete  in  every  detail 
and  the  examining  officer  should  arm  himself  with 
knowledge  of  every  phase  of  the  case  for  the  fur- 
ther reason  that  he  should  be  prepared  to  be  an 
intelligent  witness  for  the  Grovernment  in  the  event 
of  subsequent  litigation,  either  in  a  civil  trial  before 
the  Board  of  Tax  Appeals  in  connection  with  the 
determination  of  penalty  liability  or  in  a  criminal 
trial  before  the  United  States  Federal  Courts. 

page  -8-" 

6. 

Under  Rules  and  Regulations  in  force  during 
Plaintiff's  [79]  tenure,  a  Special  Agent  could  not 
recommend  prosecution  for  tax  evasion  without  an 
accompanying  report  of  the  Internal  Revenue 
Agent  who  investigated  the  case  jointly  with  such 
Special  Agent. 

7. 

In  the  performance  of  his  duties,  Plaintiff  was 
subjected  to  a  degree  of  hazard  as  great  as  or 
greater  than  the  degree  of  hazard  to  which  the  Spe- 
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cial  Agent  with  whom  he  conducted  the  joint  inves- 
tigation was  subjected. 

8. 
On  October  18,  1954,  Plaintiff  made  application 
for  retirement  under  Section  691(d)  of  Title  5 
use  A  (Section  1(d))  and  submitted  certain  infor- 
mation in  support  of  his  eligibility  for  retirement 
under  said  Section.  The  application  was  rejected. 

9. 
On  May  2,  1955  the  Secretary  of  the  Treasury  by 
his  delegate,  informed  Plaintiff  as  follows: 

"You  have  no  appeal  to  the  Civil  Service  Com- 
mission since  retirement  imder  Section  1(d)  must 
be  recommended  by  the  head  of  the  agency.  It  is  not 
a  right  to  which  an  employee  becomes  entitled  by 
virtue  of  specific  services  but  is  discretionary  with 
the  Secretary  of  the  Treasury. 

Your  case  has  received  careful  consideration  but 
evidence  has  not  l)eon  presented  to  conclusively 
prove  that  you  performed  the  duties  of  a  Special 
Agent,  which  is  a  position  approved  for  coverage 
under  Section  1(d).  Therefore,  we  have  no  basis 
for  ruling  favorably  on  your  appeal." 

10. 
On  Februaiy  7,  1955  the  Secretary  of  the  Treas- 
ury by  his  delegate,  informed  Plaintiff  as  follows: 

"This  refers  to  your  letter  concerning  your  eligi- 
bility for  retirement  under  Section  1(d)  of  the  Re- 
tirement Act. 

The  Treasury  Department  negotiated  with  the 
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Civil  Service  Commission  a  list  of  positions  ap- 
proved for  inclusion  under  Section  1(d).  The  duties 
of  such  positions  had  to  be  within  the  scope  of 
standards  furnished  by  the  Civil  Service  Commis- 
sion. The  position  of  Internal  Revenue  Agent,  G-S- 
512,  in  the  Audit  Division  [80]  has  not  been  ap- 
proved for  coverage ;  the  position  of  Special  Agent 
(Tax  Fraud),  GS-1811,  in  the  Intelligence  Divi- 
sion is,  however,  covered. 

As  you  requested,  I  am  enclosing  a  list  of  the 
positions  which  have  been  approved  by  the  Civil 
Service  Commission." 

11. 

The  list  of  positions  approved  by  the  Civil  Serv- 
ice Commission  for  retirement  under  Section  1(d) 
is  as  follows: 

'^  Internal  Revenue  Service 

Positions  Covered  by  Section  1(d), 

Retirement  Act 

Alcohol  and  Tobacco  Tax  Division: 

National  Office :  Director,  Alcohol  &  Tobacco  Tax 
Division,  Chief,  Enforcement  Branch,  Assistant 
Chief,  Enforcement  Branch,  Technical  Advisor, 
Examiner  (Enforcement),  Chief,  Raw  Materials 
Section. 

Field  Office:  Assistant  Regional  Commissioner 
(if  eligible  because  of  prior  enforcement  sei'^'ice). 
Chief,  Enforcement  Branch,  Supervisor  in  Charge 
(Enforcement),  Special  Investigator,  Investigator 
(all  positions  designated  by  the  CSC  as  Criminal 
Investigators) . 
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Intelligence  Di"\^sion: 

Xational  Office:  Director,  Intelligence  Division, 
Assistant  Director,  Intelligence  Division. 

Field  Office:  (if  eligible  because  of  prior  enforce- 
ment service).  Regional  Commissioner,  Assistant 
Regional  Commissioner,  District  Director  &  As- 
sistant District  Director,  Executive  Assistant  to 
ARC,  Int.,  Technical  AcMsor,  Chief,  Intelligence 
Division,  Assistant  Chief,  Intelligence  Div.,  Chief 
of  Branch,  Group  Supei^'isor,  Senior  Internal  Rev- 
enue Agent  (Special  Agent),  Principal  Internal 
Revenue  Agent  (Special  Agent),  Internal  Revenue 
Agent  (Special  Agent). 

Inspection  Service: 

Group  Supervisor  and  Criminal  Assignment 
Squad,  New  York  (6  in  the  1811  Series).  In  order 
to  be  eligible,  employee  must  retire  from  a  covered 
position."  [81] 

12. 

In  a  letter  dated  April  5,  1955,  the  Secretary  of 
the  Treasur}^  by  his  delegate,  informed  Plaintiff  as 
follows : 

"It  is  mandator}^  that  an  employee  occupy  a  posi- 
tion approved  for  coverage  under  Section  1(d)  at 
the  time  he  retires  in  order  to  have  his  annuity 
computed  under  its  pro\dsions.  If  an  employee 
occupying  a  covered  position  needs  time  spent  on 
detail  from  an  uncovered  position  to  a  covered  posi- 
tion to  make  up  the  necessaiy  twenty  years,  such 
time  spent  on  detail  is  creditable  if  properly  docu- 
mented. 
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Since  the  loosition  of  Internal  Revenue  Agent, 
which  you  occupied  at  the  time  you  retired,  is  not 
approved  for  inclusion  under  Section  1(d),  you  are 
not,  in  any  case,  eligible  to  have  your  retirement 
annuity  computed  under  the  provisions  of  this  Sec- 
tion. I  am  sorry,  but  we  are  unable  to  take  any 
action  in  your  case." 

13. 

In  a  letter  dated  March  2,  1955  the  Civil  Service 
Commission  informed  Plaintiff  as  follows: 

'The  office  of  the  Regional  Commissioner  for  the 
Internal  Revenue  Service  informs  us  that  at  the 
time  of  your  retirement  you  were  not  occupying  a 
position  which  was  approved  for  inclusion  under 
Section  1(d)  of  the  Retirement  Act,  and  that  no 
recommendation  could  therefore  be  made  for  your 
retirement  under  this  Se<3tion. 

Under  the  circumstances  there  is  no  authority 
for  your  retirement  under  Section  1(d)  of  the  Re- 
tirement Act." 

14. 

The  Secretaiy  of  the  Treasury  refused  to  recom- 
mend Plaintiff's  Retirement  under  Section  1(d)  on 
the  ground  that  Plaintiff  was  ineligible  because  at 
the  time  of  his  retirement,  he  was  not  classified  in  a 
position  approved  for  inclusion  under  section  1(d). 

15. 

In  refusing  recommendation  of  Plaintiff's  retire- 
ment under  Section  1(d),  the  Secretary  of  the 
Treasury  did  not  consider  the  type  of  duties  per- 
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foniied  ])y  Plaintiff  individually  nor  the  degree  of 
hazard  to  which  he  was  individually  subjected  in 
the  performance  of  his  duties.  [82] 

16. 

The  Secretary  of  the  Treasury  in  denying  Plain- 
tiff retirement  under  Section  1(d)  gave  considera- 
tion to  the  general  duties  of  the  class  of  position 
held  by  PlaintifP. 

17. 

The  Secretary  of  the  Treasury  refused  to  recom- 
mend retirement  of  Plaintiff  under  Section  1(d) 
because  of  an  erroneous  interpretation  of  said  Sec- 
tion. 

18. 

Although  advised  that  Plaintiff  had  applied  for 
retirement  under  Section  1(d),  the  Civil  Service 
Commission  failed  to  determine  whether  plaintiff 
was  entitled  to  retirement  under  Section  1(d). 

19. 
The  Civil  Service  Commission  did  not  give  con- 
sideration to  the  degree  of  hazard  to  which  plain- 
tiff was  individually  subjected  in  the  performance 
of  his  duties. 

20. 
The  Civil  Servdce  Commission  gave  consideration 
to  the  general  duties  of  the  class  of  the  positions 
held  by  Plaintiff. 

21. 
The  Civil  Service  Commission  negotiated  a  list 
of  positions  covered  by  Section  1(d)  because  of  an 
erroneous  interpretation  of  said  Section. 
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22. 

At  the  date  of  his  retirement,  Plaintiff  was  more 
than  50  years  of  age  and  had  rendered  more  than 
20  years  of  service  in  a  position,  the  duties  of 
which  were  primarily  the  investigation  of  persons 
snspected  or  convicted  of  offenses  against  the  crim- 
inal laws  of  the  United  States  and  the  service  actu- 
ally performed  was  of  such  a  nature. 

23. 

Plaintiff  in  the  performance  of  his  duties  was 
subjected  to  [83]  a  degree  of  hazard  contemplated 
by  Section  1(d). 

24. 

All  conclusions  of  law  which  are  or  are  deemed 
to  be  Findings  of  Fact  are  hereby  found  as  facts 
and  are  incorporated  herein  as  Findings  of  Fact. 

Conclusions  of  Law 
1. 

This  Court  has  no  jurisdiction  to  entertain  an 
action  for  declaratory  relief  against  the  United 
States  to  determine  whether  Plaintiff  is  entitled  to 
certain  benefits  under  Section  691(d)  of  Title  5, 
USCA. 

2. 

This  Court  has  jurisdiction  over  the  action  for 
money  judgment  pursuant  to  the  provisions  of  the 
Tucker  Act,  28  USCA  Section  1346(a)(2). 

3. 

Plaintiff  at  the  time  of  his  application  for  retire- 
ment had  satisfied  all  of  the  requirements  for  re- 
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tirement  under  Section  691(d)  of  Title  5,  USCA 
and  is  entitled  to  have  his  annuity  computed  under 
said  Section. 

4. 
In  rejecting  a  proposed  bill  based  upon  position 
classification  and  in  enacting  Section  691(d),  which 
provides,  in  part,  "In  making  such  determination, 
tlie  Commission  shall  give  full  consideration  to  the 
degree  of  hazard  to  which  such  officer  or  employee 
is  subjected  in  the  performance  of  his  duties  rather 
thai!  the  general  duties  of  the  class  of  the  position 
held  by  such  officer  or  employee,"  the  Congress  in- 
tended that  each  application  for  retirement  should 
be  considered  on  its  merits  without  regard  to  the 
particular  title  of  the  position  held. 

5. 

The  failure  of  the  Secretary  of  the  Treasury  and 
the  [84]  Ci^dl  Service  Commission  to  grant  Plain- 
tiff's retirement  under  Section  691(d)  was  due  to 
an  erroneous  interpretation  of  said  Section  in  that 
the  refusal  of  such  retirement  was  based  upon  a 
classification  of  positions  which  had  been  set  up 
contrary  to  the  provisions  of  said  Section. 

6. 
Plaintiff  has  exhausted  his  administrative  reme- 
dies. 

7. 
All  Findings  of  Fact  which  are  or  are  deemed  to 
be  conclusions  of  law  are  hereby  incorporated  in 
these  conclusions  of  law. 
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Judgment 

In  accordance  with  the  foregoing  Findings  of 
Fact  and  Conckisions  of  Law,  it  is  hereby  ordered, 
adjudged  and  decreed: 

That  Plaintiff  is  entitled  to  money  judgment  in 
the  sum  of  Seven  Hundred  Sixty  Dollars  ($760.00)  ; 
that  Defendant  shall  take  nothing  in  the  action; 
that  Plaintiff  is  hereby  awarded  costs  of  suit  in  the 
amount  of  $ 

Dated:  This  13th  day  of  December,  1957. 

/s/  ERNEST  A.  TOLIN, 

United  States  District  Judge. 

Defendants  objections  filed  December  13,  1957 
have  been  considered. 

/&/  ERNEST  A.  TOLIN, 
Judge.  [85] 

[Endorsed] :  Filed  and  Entered  December  13, 
1957. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAl. 
Notice  Is  Hereby  Given  that  Defendant  United 
States  of  America  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  final  jud^nent  entered  in  this  action  on  Decem- 
ber 13,  1957. 

Dated:  Februaiy  6,  1958. 

LAUCHLIN  E.  WATERS, 

United  States  Attorney, 
RICHARD  A.  LAVINE, 
Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division, 
/s/  RICHARD  A.  LAVINE, 
Assistant  U.  S.  Attorney, 
Attorneys  for  Defendant.  [87] 
Affidavit  of  Service  by  Mail  Attached.  [88] 
[Endorsed] :  Filed  Febmary  6,  1958. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  John  A.  Childress,  Clerk  of  the  above-entitled 
Court,  hereby  certify  that  the  items  listed  below 
constitute  the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, in  the  above-entitled  matter: 

A.  The  foregoing  pages  numbered  1  to  92,  in- 
clusive, containing  the  original: 

Complaint. 

Motion  and  Notice  of  Motion  to  Dismiss. 
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Appearance  of  Ernest  R.  Mortensen  as  attorney 
for  plaintiff. 

Order  on  Motions  to  Dismiss. 

Amended  Complaint. 

Answer. 

Defendant's  Trial  Memorandum. 

Supplement  to  Defendant's  Trial  Memorandum. 

Plaintiff's  Trial  Memorandum. 

Defendant's  Second  Supplemental  Memorandiun. 

Objections  to  Findings  of  Fact. 

Findings  of  Fact,  Conclusions  of  Law  and  Judg- 
ment. 

Notice  of  Appeal. 

Application  for  extension  of  time  for  filing  amd 
docketing  record  on  Appeal  and  Order  thereon. 

Designation  of  Record  on  Appeal. 

B.  Minute  Order  of  3/5/56  re  hearing  on  mo- 
tion to  dismiss. 

Minute  Order  of  10/22/56  re  trial. 

Minute  Order  of  11/22/57  re  Oral  argument. 

C.  Plaintiff's  Exhibits  1  to  10,  inclusive. 
Defendant's  Exhibits  A  to  F,  inclusive. 

D.  One  volume  of  Reporter's  Official  Transcript 
of  Proceedings  had  on:  October  22,  1956. 

I  further  certify  that  my  fee  for  preparing  the 
foregoing  record,  amounting  to  $1.60,  has  not  been 
paid  by  appellant. 
Dated:    May  6,  1958. 
[Seal]  JOHN  A.  CHILDRESS, 

Clerk, 
s/  By   WM.   A.   WHITE, 
Deputy  Clerk. 
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In  The  United  States  District  Court,  Southern 
District  of  CalifoiTiia,  Central  Division 

No.  18,798-T 

OREN  E.  CUMMINS,  Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Los  Angeles,  California 
October  22,  1956 

Honorable  Ernest  A.  Tolin,  Judge  Presiding. 

Appearances:  For  the  Plaintiff:  Ernest  R.  Mor- 
tenson,  961  East  Green  Street,  Pasadena,  Cali- 
fornia. For  the  Defendant:  Laughlin  E.  Waters, 
United  States  Attorney,  By:  Richard  A.  La^-ine, 
Assistant  United  States  Attorney,  600  Federal 
Building,  Los  Angeles,  California,  and  Sidney  J. 
Machtinger,  Special  Attorney,  Internal  Revenue 
Service.  [1]* 

Monday,  Octol^er  22,  1956.     1:30  P.M. 
The  Court:     Call  our  case. 

The  Clerk:  18,798-T,  Oren  E.  Cmninins,  v. 
United  States  of  America,  for  trial. 


*  Page  numbers  appearing  at  top  of  page  of  Reporter's  Tran- 
script   of   Record. 
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Mr.  Mortenson:     Ready  for  the  plaintiff. 

The  Court:  Mr.  Mortenson,  the  court  was  im- 
pressed with  the  possibility  that  administrative 
remedies  have  not  been  exhausted.  That  seems  to 
have  a  little  more  emphasis  when  we  received  the 
Government's  supplemental  memoranda  the  latter 
part  of  last  week.     What  about  that? 

Mr.  Mortenson:  The  situation  is  quite  interest- 
ing, your  Honor.  In  the  file  sent  the  United 
States  Attorney  by  the  QixW  Service  Conmiission 
there  Avas  omitted  a  letter  addressed  to  Mr.  O.  E. 
Cummins,  918  Encanto  Drive,  Arcadia,  California, 
dated  May  2,  1955,  in  which  the  statement  was 
made: 

"Your  final  appeal  is  to  the  Director  of  Per- 
sonnel, Treasury  Department." 

However,  despite  the  fact  that  the  plaintiff  had 
been  misled  by  the  Treasury  Department  itself  as 
to  what  his  remedies  were,  subsequent  to  the  filing 
of  the  memorandum  of  points  and  authorities  by 
the  defendant  I  wired,  the  Civil  Ser^^ce  Conmiis- 
sion, stating  that  I  wished  to  appeal  imder  the  sec- 
tion cited  by  the  defendant,  and  I  have  a  reply 
dated  October  10,  1956,  in  which  it  is  stated  that 
the  "*  *  *  the  [3]  decision  reached  by  the  Retire- 
ment Division  in  your  case  is  affirmed." 

So  that  this  final  step  has  now  been  taken  and 
the  Civil  Service  Commission  itself  has  affirmed 
the  action  of  the  Retirement  Division.  I  shall  offer 
this  in  evidence. 

Mr.  Lavine:  Counsel  is  quite  correct.  We  with- 
draw our  point  on  that  subject. 
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The  Court:  I  have  been  bothered  in  tliis  case 
by  the  fact  that  the  fixing  of  the  two  per  cent 
shall  be  on  the  recommendation  of  somebody.  Is 
that  recommendation  a  mere  ministerial  thing  or  is 
it  one  which  must  follow  automatically  from  the 
existence  of  a  certain  set  of  facts,  or  does  it  involve 
an  element  of  discretion  *? 

Mr.  Mortenson :  My  interpretation  of  that  provi- 
sion is  that  it  is  primarily  ministerial.  In  my 
brief  I  pointed  out  the  fact  that  at  least  one  Con- 
gressional committee  thought  that  it  was  compul- 
sory for  the  Secretary  of  the  Treasury  to  make 
the  recommendation,  if  the  retired  person  fit  within 
tbe  provisions  of  the  code  section. 

However,  the  Dismuke  case  in  the  Supreme 
Court,  and  the  Anderson  case  in  the  Ninth  Cir- 
cuit, I  believe,  are  pretty  clear  on  this  point,  that 
if  the  action  of  the  Treasury  Department  is  arbi- 
trary or  capricious  the  court  does  have  jurisdic- 
tion, and  I  believe  the  cases  also  clearly  hold  if 
there  had  been  a  misrepresentation  of  the  law  on 
the  part  of  [4]  the  Treasury  Department,  then 
the  court  has  jurisdiction. 

The  Court:  The  exercise  of  that  jurisdiction, 
though,  can  only  lead  us  to  perform  an  action  that 
is  before  this  court  now,  to  the  rendition  of  a 
money  judgment.  "Wlio  exercises  the  discretion 
which  has  been  misexercised  under  your  theory  by 
the  official  who  should  have  made  the  recommenda- 
tion? 

Mr.  Mortenson:  Well,  if  it  is  a  question  of 
mandatory   or,    rather,    the   declaratory    judgment 
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part  of  the  complaint,  I  would  like  to  mthclraw 
that  and  just  leave  the  prayer  for  a  money  judg- 
ment. 

Now,  it  is  because  of  the  error  in  interpretation 
of  law  by  the  Treasury  Department  that  the  plain- 
tiff here  is  entitled  to  a  money  judgment. 

The  Court:  Of  course,  the  Government  comes 
here  and  says,  "This  isn't  a  matter  of  a  particular 
class  of  employee.  It  is  a  matter  of  right,  being 
entitled  to  two  per  cent  instead  of  one  and  one- 
half."  It  says,  "The  employee  acquires  that  right 
if  he  has  a  particular  recommendation,"  and  the. 
theory  back  of  the  recommendation  is  that  it  will 
bring  about  the  earlier  retirement  of  men  who  are 
past  the  vigorous  age  which  is  apparently  neces- 
sary to  subdue  these  persons  who  are  subject  to 
investigation  in  criminal  cases.  It  involves,  if  the 
Government  is  right,  rather  an  appraisal  of  the 
staff  as  a  whole,  than  of  the  particular  person 
whose  retirement  is  in  contemplation.  And  if  that 
is  what  is  to  be  considered  or  [5]  if  those  are  the 
things  to  be  considered,  I  don't  know  how  a  court 
sitting  here  can  appraise  those  matters. 

Mr.  Mortenson:  I  think,  your  Honor,  that  argu- 
ment would  have  some  force  if  we  had  a  situation 
where  a  person  requesting  retirement  for  some 
particular  reason  should  not  be  retired  under  that 
section.  For  example,  if  the  employee  were  then 
under  charges  of  some  kind,  I  should  think  it  would 
be  within  the  discretion  of  the  department  head  to 
refuse  to  recommend  that  the  person  be  retired. 

But  in  this  case  there  ]ias  been  no  explanation 
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of  any  kind  as  to  why  retirement  under  this  sec- 
tion should  be  refused,  except  a  legal  one.  There 
are  only  two  legal  reasons  given,  and  that  is  clear 
from  the  Civil  Ser\dce  file. 

Reason  No.  1,  the  title  which  this  plaintiff  bears 
is  not  one  which  is  included  in  a  list  promulgated 
by  the  Treasury  Department  for  inclusion  in  re- 
tirement imder  Section  1(d).  I  went  into  the  his- 
tory of  that  in  my  brief,  and  I  thinlv  it  is  very 
clear  that  Congi-ess  never  intended  that  any  de- 
]:»artment  of  the  Government  should  put  out  lists 
or  should  use  classifications  as  a  basis  for  deter- 
mining eligi])ility.  So  that  there  was  an  error  of 
law.  I  believe  there  the  Treasury  Department  has 
clearly  misinterpreted  or  misapplied  this  provision 
of  the  Civil  Service  Code. 

Then  the  next  objection  that  was  given  was  that 
the  plaintiff  could  not  be  retired  imder  this  section 
because  his  [6]  work  was  not  primarily  that  of 
investigating  persons  suspected  of  crimes  against 
the  United  States.  Now,  that  was  put  in  terms 
of  generality,  and  not  that  this  particular  plain- 
tiff or  individual  didn't  meet  the  requirements.  It 
is  that  that  class  of  individuals  did  not  meet  the 
requirements  of  the  Code  and,  therefore,  it  be- 
comes  

The  Court:  They  took  the  view,  didn't  they,  that 
the  class  of  employment  in  which  this  plaintiff 
was  classified  was  one  which  dealt  primarily  A\dth 
accoimting,  and  that  that  was  not  the  investigation 
of  j)ersons  suspected  of  crime? 

Mr.  Mortenson:     That  is  basically  the  Govern- 
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ment's  position,  and  that  is  the  principal  point 
which  I  believe  this  court  is  authorized  and  obli- 
gated to  settle. 

The  Court:  Tell  me,  has  it  been  settled  for  us 
on  a  District  Court  level,  at  least,  by  some  one 
of  the  other  cases  of  this  character  which  have 
been  filed  here? 

Mr.  Mortenson:  The  Anderson  and  the  Dismuke 
cases  are  similar  in  some  respects,  but,  as  far  as 
I  know,  this  is  the  first  plaintiff  in  the  United 
States  who  Avas  a  member  of  a  fraud  squad — I  be- 
lieve the  evidence  is  going  to  show  there  are  only 
four  or,  at  the  most,  six  fraud  groups  in  the 
United  States,  and  in  those  groups  only  a  small 
percentage  would  qualify. 

The  Court :    Wliat  happened  in  the  Gibney  case  ? 

Mr.  Mortenson:  The  Gibney  case  is  set  for  trial 
the  30th  [7]  of  this  month  before  Judge  Yank- 
wich. 

The  Couii::  I  thought  perhaps  we  would  have 
the  benefit  of  a  Yankwich  opinion  by  the  time  this 
case  came  up  for  trial,  and  that  is  Avhat  I  was 
fishing  for.  But  now  that  we  have  had  our  little 
colloquy,  let's  try  the  case.    You  try  it  in  your  way. 

I  was  merely  undertaking  to  point  out  to  you 
some  of  the  factors  of  the  case,  questions  of  the 
case  which  have  particularly  seemed  to  present 
some  difficulty  from  my  reading  of  the  file. 

Mr.  Mortenson:  I  take  it  from  your  questions 
that  you  have  read  the  briefs,  so  I  don't  believe 
that  it  will  l>e  necessaiy  to  make  any  statement 
about  the  issues  in  the  case.     It  might  facilitate 
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matters  if  we  entered  the  documentary  evidence  at 
this  point.  I  believe  Government  comisel  and  I 
are  agi'eed  on  what  should  go  in. 

The  Court:     All  right. 

Mr.  Mortenson:  There  are  two  depositions  which 
have  been  filed,  one  of  Vincent  B.  Murphy,  pres- 
ently group  supervisor  of  the  fraud  group,  who 
has  an  office  in  this  building,  and  a  deposition  of 
Paris  Claypoole,  who  formerly  occupied  that  posi- 
tion.   I  should  like  to  offer  those  at  this  time. 

Mr.  Lavine:     No  objection. 

The   Court:     Received. 

(The   documents   referred   to   were   marked 
Plaintiff's  Exhi])its  1  and  2,  and  were  received 
in  evidence.)   [8] 
[See  pages  79-135] 

Mr.  Moi'tenson:  There  is  a  file  which  is  in  the 
hands  of  the  Assistant  United  States  Attorney,  Mr. 
Lavine,  that 

Mr.  La\ine:    With  your  permission. 

Mr.  Mortenson:     might  go  in  at  this  time, 

except  there  is  one  problem  in  connection  with. 
that.  One  of  the  exhibits  contains  a  list  of  tax- 
payers who  were  subject  to  a  fraud  investigation, 
some  of  whom  were  not  tried  for  tax  evasion.  We 
thought,  as  a  matter  of  procedure,  it  might  be  ad- 
^dsa])le  to  have  that  list  sealed  by  the  court  and 
then  reference  to  it  could  just  be  made  generally, 
if  that  procedure  is  agiTeable. 

Mr.  Lavine:  I  would  suggest  it  be  stipulated, 
with  the  approval  of  the  court,  such  list  only  be 
available   to    the    clerk,    this    coui*t   and   the   trial 
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judge  of  the  court,  and  be  sealed  and  used  there- 
after, only  upon  retrial  or  appeal  proceedings,  if 
that  is  agreeable. 

The  Court:  You  are  suggesting  an  in  camera 
inspection  of  the  list? 

Mr.  Lavine:     Yes. 

Mr.  Mortenson:     Yes. 

The  Court:    It  is  agreeable  to  the  court. 

Mr.  Lavine:  Mr.  Mortenson,  I  suggest  we  offer 
the  administrative  file,  less  the  confidential  exhibit, 
as  Defendant's  Exhibit  A,  which  includes  docu- 
ments forwarded  to  us  by  the  Department  of  the 
Treasury  and  the  Civil  Service  Commission.  [9] 

As  Defendant's  Exhibit  B  I  have  placed  in  an 
envelope  a  list  of  cases  prepared  by  the  plaintiff 
in  this  action,  which  purports  to  be  a  list  of  some 
two  himdred  or  so  cases  worked  on  by  him  as  an 
internal  revenue  agent,  involving  suspected  fraud 
cases,  during  the  course  of  27  years. 

The  Court:    The  exhibits  offered  are  received. 
(The  document  referred  to  were  marked  De- 
fendant's lExhibits  A  and  B,  and  were  received 
in  evidence.) 

The  Court:  When  you  say  "suspected  fraud 
cases",  are  you  referring  to  cases  in  which  persons 
were  suspected  of  civil  fraud  only,  or  how  are 
you  using  the  term  ^' fraud"? 

Mr.  Mortenson:  Criminal  fraud.  In  all  cases 
there  was  a  suspicion  that  the  taxpayer  had  been 
engaged  in  some  criminal  tax  evasion. 

Mr.  La\dne:  That  is  likewise  the  sense  in  which 
I  used  the  word  "fraud '^,  your  Honor. 
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The  Court:     All  right. 

Mr.  Mortenson:  A  few  of  those  exhibits  have 
not  been  coi^ied  for  my  file,  your  Honor.  Will  it 
be  necessary  to  get  a  court  order  to  have  copies 
made  ? 

The  Court:  I  think  they  are  just  available  to 
you.  You  can  copy  them  or  have  your  secretary 
come  in  and  make  copies.  The  court  record  will 
be  available,  except  for  that  Exhibit  B  of  the  de- 
fendant's, which  I  imderstand  is  restricted  to  my 
view.  [10] 

Mr.  Lavine:  By  my  stipulation  I  meant  to  in- 
clude, also,  comisel  for  plaintiff,  who  is  well  aware 
of  the  contents. 

The  Court:  All  right.  Well,  it  wdll  be  available 
to  your  use  then.  I  take  it  the  object  is  to  prevent 
the  use  of  names  here  as  persons  who  had  been 
suspected  of  criminal  action  when  it  was  admin- 
istratively decided  that  the  facts  did  not  warrant 
prosecution. 

Mr.  Morteuson:     That  is  correct,  your  Honor. 

As  Plaintiff's  Exhibit  3  I  should  like  to  offer 
a  letter  dated  October  10,  1956,  addressed  to  the 
plaintiff  by  John  E.  Blann,  Chairman  of  the  Board 
of   Appeals   and  Re^dew. 

The  Court:     Received. 

(The  docmnent  referred  to  was  marked 
Plaintiff's  Exhibit  3  and  was  received  in  evi- 
dence.) 

[See  pages  136-137] 

Mr.  Mortenson:  As  Plaintiff's  Exhibit  4,  a  let- 
ter addressed  to  the  plaintiff,  dated  May  2,  1955, 
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signed  by  M.  Latham,  Jr.,  Acting  Director,  Per- 
sonnel and  Training  Division. 
The  Court:     Received. 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  4  and  was  received  in  evi- 
dence.) 

[See  pages  137-138.] 
Mr.  Mortenson:    As  Plaintiff's  Exhibit  5,  a  let- 
ter dated  February  7,  1955,  addressed  to  the  plain- 
tiff   by    Mr.    M.    J.    Flattery,    Chief,    Placement 
Branch. 

The  Court:     Received. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  5  and  was  received  in  evi- 
dence.)   [11] 
[See  page  139] 
Mr.   Mortenson:     Plaintiff's  Exhibit  6,  a  letter 
dated  April  5,  1955,  addressed  to  the  plaintiff  by 
Mr.  Flattery. 
The  Court:     Received. 

(The  document  refeiTed  to  was  marked 
Plaintiff's  Exhibit  6  and  was  received  in  evi- 
dence.) 

[See  pages  140-141] 
Mr.  Mortenson:  As  Plaintiff's  Exhibit  7,  I 
would  like  to  offer  an  excerpt  from  in  instruction 
manual  entitled  *' Penalty  Cases",  prepared  by  the 
Special  Adjustment  Section,  Income  Tax  Unit, 
April,  1935.  The  excerpt  appears  at  page  8. 
The  Court:     Received. 

(The    document    referred    to    was    marked 
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Plaintiff's  Exhibit  7  aaid  was  received  in  evi- 
dence.) 

[See  page  141] 

The  Court:  I  take  it,  Mr.  Mortenson,  that  upon 
these  facts  Avhich  you  are  now  establishing  or  ex- 
pect to  esta1)lish  by  this  and  what  other  evidence 
you  bring  in,  the  court  would  be  compelled  to  find 
there  was  only  one  way  in  w^hich  the  discretion 
could  l)e  exercised? 

Mr.  Mortenson:  I  should  like  to  make  that 
statement.  A\nien  I  used  the  word  "compelled"  I 
meant  to  say  I  thought  the  court  would  be  com- 
X)elled  to  make  a  decision.  It  had  jurisdiction,  and 
it  would  be  an  issue  of  law  on  which  the  court 
would  be  compelled  to  make  a  decision.  In  other 
words,  it  is  not  the  class  of  case  where  an  admin- 
istrative officer  has  used  his  discretion  in  deter- 
mining what  action  should  be  taken  on  a  particu- 
lar set  of  facts.  I  beUeve  there  will  be  no  factual 
[12]  dispute  in  this  case. 

The  Coui-t:  Well,  suppose  that  the  administra- 
tive officer  has  reached  his  administrative  decision 
on  a  misconception  of  the  law.  He  thought  he 
should  use  one  standard  when  he  actually  should 
have  used  another?  Do  we  then  use  the  standard 
he  should  have  used?  Would  it  not  be  more 
proper — but  certainly  not  imder  this  state  of  plead- 
ings—for us  to  send  it  back  to  him  and  say,  "Now, 
this  is  the  standard  you  should  have  used.  Go 
ahead  and  use  it"?  The  sort  of  thing  that  might 
arise  upon  a  suit  based  upon  one  of  the  extraordi- 
nary writs,  for  instance. 
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But  in  an  action  for  money  damages  we  can't 
do  that.  We  either  exercise  his  administration 
for  him,  we  apply  the  standard  he  should  have 
applied  and  find  it  adds  up  to  a  different  rule  than 
the  arbitrary  standard  which  he  improperly  ap- 
plied, or  we  just  substitute  our  judgment  for  his, 
or  we  find  that  he  had  no  place  in  it  except  the 
performance  of  a  ministerial  act,  that  under  these 
facts  there  is  no  possibility  for  anything  except 
a  determination  that  the  two  per  cent  should  have 
been  used  instead  of  the  one  and  a  half. 

Mr.  Mortenson:  Well,  I  would  like  to  stand  on 
two  grounds.  One  is  that  this  is  purely  a  question 
of  law,  particularly  related  to  the  use  of  the  word 
* 'primarily". 

But  I  believe  I  have  an  alternate  groimd,  and, 
that  is,  the  action  was  arbitrary.   [13] 

The  Court:  But  how  could  we  tell  it  would 
have  reached  a  different  result  if  it  had  been  con- 
sidered in  a  judicious  instead  of  a  capricious  and 
arbitrary  manner? 

Mr.  Mortenson:  I  would  be  very  happy  for  a 
decision  in  my  favor  on  either  groimd. 

Mr.  Cummins,  will  you  take  the  stand,  please? 

OREN  E.  CUMMINS 

the  plaintiff  herein,  called  as  a  mtness  in  his  o^^ti 
behalf,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
Q.     (By  Mr.  Mortenson)  :    Mr.  Cummins,  would 
you  state  your  full  name? 


44  United  States  of  America  vs. 

(Testimony  of  Oren  E.  Cmnniins.) 

A.     Oren  E.  Cuniinins. 

Q.  Is  this  your  first  appearance  in  the  federal 
court,  Mr.  Ciminiins? 

A.    No,  it  is  not;  there  have  been  many. 

Q.  Could  you  estimate  the  number  of  days  you 
have  l^een  a  "witness  in  federal  court  in  an  official 
capacity?  A.    In  an  official  capacity? 

Q.    As  a  government  agent. 

A.  Somewhere  between  a  thousand  and  three 
thousand  days. 

Q.  What  is  your  present  occupation,  Mr.  Ciun- 
mins?  A.     Public  accountant. 

Q.  What  was  your  occupation  before  you  be- 
came a  public  [14]  accountant? 

A.     Internal  Revenue  agent. 

Q.  When  did  you  leave  the  employ  of  the  Gov- 
ernment as  an  internal  revenue  agent? 

A.     November  30,  1954. 

Q.  When  did  you  begin  service  as  an  internal 
revenue  agent? 

A.    I  entered  the  Service  March  26,  1928. 

Q.  At  the  time  that  you  were  so  appointed, 
were  you  given  a  specific  assignment? 

A.     No,  I  was  not. 

Q.  What  did  you  do  when  you  first  became  an 
agent  ? 

A.  The  time  I  became  an  agent,  up  till  October 
1st,  1928,  I  was  assigned  with  another  internal 
revenue  agent  for  the  purpose  of  instruction  and 
learning  how  to  be  an  internal  revenue  agent. 

Q.     And  after  that  assigimient,  what  happened? 
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A.  On  October  1st,  1928,  I  was  assigned  to  what 
is  known  as  the  fraud  group,  Los  Angeles  Divi- 
sion. 

Q.  At  that  time  was  a  letter  written  with  re- 
spect to  your  assignment?  A.    Yes. 

Q.  I  show  you  a  document  which  is  part  of 
Defendant's  Exhibit  A,  bearing  the  date  October 
1,  1928,  addressed  to  you  and  signed  by  S.  S. 
Stahi,  and  ask  you  whether  that  is  the  [15]  letter 
to  w^hich  you  refer. 

A.  That  is  a  photostat  of  the  original  letter 
which  I  have.  No,  I  beg  your  pardon.  It  is  not. 
That  is  a  photostat  of  a  typed  copy  of  the  original. 

Q.     Do  you  have  the  original?        A.     Yes,  I  do. 

Q,     Is  this  an  accurate  copy  of  the  original? 

A.  With  the- exception  of  the  signature  of  S.  S. 
Stahi. 

Mr.  Mortenson:  Very  well.  May  we  have  this 
read  at  this  time,  your  Honor? 

The  Court:    Yes. 

Q.  (By  Mr.  Mortenson) :  Would  you  read  that 
letter?    .lust  read  the  body  of  it,  please. 

A.  (Reading)  "Due  to  the  accumulation  of 
work  being  handled  jointly  with  the  Intelligence 
Unit,  it  lias  become  necessary  to  assign  additional 
agents  to  assist  in  this  work  for  an  indefiinite 
period. 

"You  have  been  selected  as  one  to  assist.  Please 
get  ill  touch-  with  Internal  Revenue  Agent  Warner 
E.  Williams  at  your  earliest  convenience  and  ar- 
range to  work  under  his  direct  supervision  until 
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released  from  that  class  of  cases.  As  soon  as  this 
joint  work  is  brought  up  to  date,  your  services 
Avill  again  l)e  utilized  by  your  regular  Group  Chief, 
but  during  this  assignment  he  will  be  relieved  of 
all  [16]  supervision  over  your  work." 

The  Couii;:    Wliat  was  the  date  of  that? 

The  Witness:  October  1,  1928.  That  is  the  time 
I  had  completed  training. 

The  Court:  Did  you  receive  it  at  or  about  that 
time  ? 

The  Witness:    No,  I  received  it  at  that  time. 

Q.  (By  Mr.  Mortenson)  :  Will  you  state  Avhat 
accounting  and  legal  training  you  have  had,  Mr. 
Ciunmins  ? 

A.  I  am  a  graduate  from  the  Kansas  State 
University  of  Accounting.  I  took  a  course  with 
a  higher  accounting  firm  in  Los  Angeles,  whose 
name  is  Racine. 

Q.    Was  it  the  Racine  Institute  of  Accounting? 

A.  Racine  Institute  of  Accounting,  that  is  cor- 
rect. And  I  finished  a  course  of  law  with  Black- 
stone  University,  from  which  I  received  an  LL.D. 

Q.    That  was  an  LL.B.?  A.     LL.B. 

Q.    That  was  a  correspondence  course,  was  it? 

A.     That  is  correct. 

Q.  Do  you  know,  Mr.  Cummins,  or  have  you 
been  advised  as  to  the  number  of  fraud  groups 
that  exist  in  the  United  States  at  the  present  time  ? 

A.  I  do  not  know,  except  from  observation  and 
what  I  have  been  told  there  were.  I  do  know  for 
a  certainty  vdth  respect  to  a  couple  of  divisions, 
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that  Chicago  had  a  fraud  [17]  division  at  the  time 
I  went  to  Chicago  one  time  on  one  of  my  cases. 
Seattle  had  a  fraud  division.  I  understand  that 
N"ew  York  had  a  fraud  group.  I  believe  there  was 
one  in  Texas;  I  believe  it  was  Dallas,  I  am  not 
sure.  Probably  one  in — I  have  had  information 
there  is  one  in  Cincinnati. 

Q.  That  is,  there  probably  are  not  more  than 
six  fraud  groups  in  the  United  States  at  this  time? 

A.     I  believe  that  would  be  correct,  yes. 

Q.  As  to  the  number  of  individuals  in  these 
fraud  groups  who  might  in  any  way  satisfy  the 
requirement  of  Section  1(d),  you  say  tlie  number 
would  be  under  100? 

A.  Oh,  yes,  I  believe  they  would  be  much  im.der 
100. 

Q.  At  the  time  of  your  retirement,  did  you 
apply  specifically  for  retirement  under  Section  1 
(d)  ?  A.     I  did. 

Q.  Without  referring  specifically  to  your  own 
experience,  what  are  the  respective  duties  of  a 
revenue  agent  and  a  special  agent  who  work  jointly 
on  a  fraud  case?  By  that  I  mean  a  criminal  tax 
fraud  case. 

A.  Did  you  want  me  to  outline  the  duties  of 
each  or  the  difference  between  them? 

Q.  I  think  if  you  would  just  state  generally 
the  duties  of  each,  then  we  could  make  the  com- 
parison. 

A.  Well,  to  begin  with,  cases  in  which  criminal 
evasion  of  income  tax  is  involved,  the  cases  arise 
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from  two   sources.    [18]      One  is  in  the   revenue 

agent's  office  and  another  in  the  special  agent's 

office. 

Years  ago,  the  early  years  of  high  service,  if  it 
originated  in  the  special  agent's  office  it  would 
be  forwarded  to  the  internal  revenue  agent's  ofiice 
and  all  cases  there  were  assigned  to  the  group  that 
handled  the  fraud  work.  And  the  group  super- 
visor would  assign  these  cases  to  the  various  men 
under  his  supervision.  All  these  cases  so  as- 
signed— most  all  of  them  contained  an  information 
of  some  sort,  some  bookkeeper  of  a  taxpayer  or 
some  friend  or  someone  who  stated  that  this  par- 
ticular taxpayer  had  been  evading  his  income  tax 
by  this  and  by  that  method.  After  the  case  was 
assigned  the  revenue  agent  would  proceed  to  in- 
vestigate these  charges.  After  the  iilvestigation 
had  proceeded  to  a  point  where  the  revenue  agent 
felt  in  his  own  mind  that  a  criminal  evasion  of  the 
income  tax  had  been  committed,  it  was  his  duty 
to  call  upon  a  special  agent  for  cooperation  in  the 
case.  At  this  point  the  special  agent  would  join 
the  revenue  agent  in  the  investigation,  and  the 
two  agents  would  work  together,  both  within  the 
taxpayer's  office,  outside  securing  witnesses  or  any 
evidence  that  might  be  necessary  to  sustain  the 
evasion  case. 

After  evidence  or  information  regarding  the  case 
had  been  gathered,  it  was  the  duty  of  the  revenue 
agent  to  write  his  report.  This  report  consisted 
of  two  separate  reports.     One  we  called  a  techni- 
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cal  report,  in  which  a  computation  was  [19]  made 
of  net  income,  tax  and  penalties,  if  any  were  in- 
volved. 

A  second  report,  which  was  knoAvn  as  a  confi- 
dential report,  in  which  all  evidence  of  v/hatever 
nature  may  have  been  gathered,  was  assembled,  and 
in  this  report  any  statements  that  the  taxpayer 
may  have  made  that  might  l^e  detrimental  to  him 
or  evidence  secured  from  witnesses  other  than  the 
taxpayer,  copies  of  l^ooks  and  records  and  bank 
accounts  were  all  submitted  in  this  confidential 
report. 

At  the  end  of  this  report  we  made  our  recom- 
mendation. This  report — ^these  two  reports,  after 
being  typed,  were  sent  to  the  special  agent's  office, 
after  which  they  wrote  their  report  and  made 
their  recommendations. 

Q.  In  general,  was  tliis  the  procedure  followed 
during  the  whole  period  during  which  you  were 
an  internal  revenue  agent?  A.     Yes. 

Q.  Under  the  rules  and  regulations  in  force 
during  that  period,  was  it  possible  to  have  a  crim- 
inal tax  evasion  case  without  a  revenue  agent  or 
deputy  collector  being  assigned  to  the  case? 

A.     No,  I  do  not  believe  it  would  be  possible ;  no. 

Q.  What  is  one  essential  that  would  be  part  of 
the  revenue  agent's  work  and  part  of  the  revenue 
agent's  report,  which  would  preclude  the  special 
agent  from  turning  a  case  over  for  prosecution? 

A.  It  would  be  the  auditing  feature  and  the 
writing   of  what  we   called   the  technical   report, 
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which  was   a  computation   of  income,   taxes   and 

penalties. 

Q.  In  a  joint  investigation  for  tax  fraud  during 
the  period  of  your  tenure  did  a  special  agent  have 
authority  to  order  you  to  do  any  particular  act? 

A.     He  did  not. 

Q.  Did  the  special  agent  with  whom  you  worked 
have  any  disciplinary  control  over  you? 

A.     No. 

Q.  In  whom  did  supervisory  and  disciplinary 
powers  rest  insofar  as  you  were  concerned? 

A.  To  the  internal  revenue  agent  in  charge, 
through  my  group  supervisor. 

Q.  iVnd  in  the  case  of  the  special  agent  who 
cooperated  with  you  in  the  investigation,  who  had 
supervisory  powers  over  him? 

A.  The  group — the  special  agent  in  charge, 
through  the  group  supervisor  in  his  office. 

Q.  In  the  actual  conduct  of  an  investigation  of 
a  tax  evasion  case,  is  there  or  was  there  a  division 
between  the  criminal  aspects  of  the  case  and  the 
non-criminal  aspects  ? 

A.     None  that  I  could  ever  observe. 

Q.  Would  you  explain  what  those  words  mean 
as  they  have  been  used  in  various  courts?  I  will 
witlidraw  that  question.   [21] 

Did  you  ever  investigate  a  criminal  tax  case  in 
which  you  had  practically  completed  the  investi- 
gation before  you  referred  the  matter  to  the  Intel- 
hgence  Di\4sion?  A.     Yes,  I  have. 

Q.  In  such  a  case^  what  would  the  fimction  of 
the  special  agent  be  who  was  assigned  to  that  case? 
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A.  Well,  I  don't  know  what  his  fimctions  might 
be.     I  know  what  they  do. 

Q.    TeU  us  what 

A.  They  take  the  revenue  agent's  report  and 
follow  it  and  make  their  recommendations.  That 
doesn't  happen  very  often. 

I  would  like  to  explain  in  particular  with  re- 
spect to  one  case  which  might  clear  up  the  reason 
for  such  cases  evolving.  I  had  a  case  a  number 
of  years  ago  which  the  taxpayer  or  corporation 
claimed  on  the  return  a  loss  of  $80,000.00.  I  had 
to  finish  that  case  before  I  knew  whether  I  could, 
overcome  the  $80,000.00  loss  and  set  up  a  tax.  That 
was  the  reason  that  a  special  agent  would  not  be 
called  in  until  the  case  was  completed.  And  in 
this  case  a  fraud  penalty  was  asserted  and  the 
special  agent  recommended  criminal  prosecution. 
I  have  forgotten  whether  I  recommended  criminal 
or  not.  I  have  recommended  criminal  in  many 
cases. 

Mr.  Mortenson:  May  I  use  this  confidential  list, 
your  Honor,  to  show  to  the  witness?  [22] 

The  Court:     Yes. 

Q.  (By  Mr.  Mortenson) :  Mr.  Cmnmins,  I 
show  you  a  list  of  names  imder  dates,  and  ask  you 
whether  that  is  a  list  which  you  yourself  pre- 
pared. A.     It  is. 

Q.  This  is  a  list  of  taxpayers  that  were  investi- 
gated by  you  for  possible  crime  against  the  in- 
ternal revenue  laws  of  the  United  States,  is  that 
correct?  A.    That  is  correct. 
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Q.  I  show  you  a  newspaper  clipping  which  car- 
ries in  the  top  left-hand  corner  a  picture,  under 
which  is  the  name  "Sol  Zemansky".  Does  that 
name  appear  on  your  list?  A.     It  does. 

Mr.  Mortenson:  I  should  like  to  offer  this  into 
evidence  as  the  Plaintiff's  next  in  order. 

The  Court:    Received. 

The  Clerk:     Plaintiff's  8. 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  8  and  was  received  in  evi- 
dence.) 

Q.  (By  Mr.  Mortenson) :  I  show  you  another 
newspaper  clipping  bearing  the  heading  "U.  S. 
Suit  on  McAfee  Perturbs  Politicians",  and  ask 
you  whether  that  refers  to  a  case  which  you  in- 
vestigated. A.    It  does.     It  is  on  this  list. 

Mr.  Mortenson:  I  would  like  to  offer  this  as 
the  Plaintiff's  [23]  next  in  order. 

The  Court:     Received. 

The  Clerk:    Plaintiff's  9. 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  9  and  was  received  in  e^T^- 
dence.) 

Q.  (By  Mr.  Mortenson)  :  On  this  list  which  you 
hold  in  your  hand,  are  there  names  listed  of  indi- 
viduals that  Avere  considered  to  be  racketeers  and 
questional)] e  characters  ? 

A.  Yes,  on  this  list,  from  the  year  1931  to  1911 
everyone,  with  the  excejotion  of  one,  is  considered 
racketeers,  gamblers,  and  there  are  others  in  other 
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years,   but  those   ten  years   I   worked  practically 

nothing  except  racketeers. 

Q.  Mr.  Cmnmins,  what  proportion  of  your  time, 
from  your  appointment  to  the  fraud  squad  in  1928 
to  the  date  of  your  retirement  "N'ovember  30,  1954, 
was  devoted  to  investigation  of  taxpayers  who 
were  suspected  of  crimes  against  th^  United  States  ? 

A.  All  my  time  with  the  exception  of  perhaps 
a  year  or  18  months. 

Q.  As  between  the  revenue  agent  and  the  spe- 
cial agent  who  worked  a  joint  fraud  investigation, 
which  one  is  lil^ely  to  spend  more  time  with  the 
taxpayer's  associates  and  em^Dloyees? 

A.     The  revenue  agent  spends  much  more  time. 

Q.  During  the  period  of  your  employment  did 
you  keep  a  coim.t  of  the  hours  and  days  spent  on 
fraud  work?  [24]  A.     Yes,  I  did. 

Q.  In  the  ordinary  fraud  case,  during  your  ten- 
ure, who  would  be  most  likely  to  first  contact  the 
taxpayer,  the  revenue  agent  or  the  special  agent? 

A.     The  revenue  agent. 

Q.  Mr.  Cummins,  I  show  you  a  copy  which 
bears  the  legend  "Internal  Revenue  Service  Posi- 
tions Covered  By  Section  1(d),  Retirement  Act", 
and  ask  you  whether  that  is  a  copy  of  a  list  you 
received  from  the  Treasury  Department  accom- 
panying a  letter  dated  February  7,  1955,  signed 
by  ]\I.  J.  Flattery,  Chief,  Placement  Branch. 

A.     It  is. 

Mr.  Mortenson:  This  is  offered  as  Plaintiff's 
No. 
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The  Clerk:     10. 

The  Coiii-t:     Received. 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  10  and  was  received  in  evi- 
dence.) 

Q.  (By  Mr.  Moi-tenson)  :  In  your  experience 
in  investigating  criminal  fraud  cases,  Mr.  Cum- 
mins, would  you  say  that  you  were  exposed  to 
danger  as  much  as  or  less  than  a  special  agent 
with  whom  you  worked? 

A.  I  would  say  more  than,  because  we  spent 
more  time  with  the  taxpayer  and  employees. 

Q.  With  respect  to  the  so-called  racketeers 
whom  you  inA^estigated,  would  that  statement  ap- 
ply? [25]  A.    Yes. 

Q.  Did  you  ever  investigate  a  criminal  tax  case 
in  which  there  was  a  double  set  of  books? 

A.    Yes. 

Q.     T\^o  audited  the  books? 

A.    I  audited  them. 

Q.  Did  the  special  agent  assigned  to  that  ease 
have  any  part  in  the  auditing  of  those  books? 

A.    He  never  saw  the  books. 

Q.  In  a  criiuinal  tax  fraud  investigation,  where 
admissions  were  made  by  the  taxpayer,  what  was 
done  insofar  as  your  activities  were  concerned  with 
respect  to  those  admissions? 

A.  They  were  pointed  out  in  my  report..  Usu- 
ally any  admissions  or  statements  were  taken  under 
oath  from  a  taxpayer,  and  they  Avould  be  included 
as  an  exhibit  within  my  report. 
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Q.  Were  there  cases  where  damaging  or  in- 
criminating admissions  had  been  made  by  taxpay- 
ers to  you?  A.    Yes. 

Q.  And  in  those  cases  was  it  also  your  practice 
to  include  a  report  of  such  admissions  in  your 
revenue  agent's  report?  A.     Yes. 

Q.  Did  you  testify  in  court  concerning  your 
audit  and  admissions  made  by  the  taxpayer?  [26] 

A.     Many  times,  both  criminal  and  civil. 

Q.  Did  you  investigate  a  number  of  cases  in 
Phoenix,  Arizona?  A.     I  did. 

Q.  In  one  of  those  <3ases  did  you  testify  at 
length  for  the  Government? 

A.  I  was  on  the  witness  stand  for  the  Govern- 
ment two  weeks. 

Q.    Two  weeks?  A.    Yes. 

Q.  Now,  in  that  particular  case  did  the  special 
agent  testify? 

A.  He  was  on  the  stand  and  answered  one  ques- 
tion. 

Q.  During  your  experience  as  a  govermnent 
internal  revenue  agent  in  these  criminal  fraud 
cases,  with  respect  to  the  ones  Avhich  went  to  trial, 
did  you  spend  more  time  on  the  mtness  stand  as 
a  witness  than  all  of  the  special  a^gents  you  worked 
with  combined,  or  less  time? 

A.  I  spent  much  more  time.  As  a  matter  of 
fact,  I  only  recall  two  of  my  cases  in  which  a 
special  agent  appeared  as  a  witness  in  a  criminal. 

Q.  Do  you  recall  that  you  previously  stated 
that  it  was  your  practice  to  make  a  recommenda- 
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tion   for  or  against  criminal  prosecution   in   the 

cases  which  you  investigated? 

A.  I  never  did  make  a  recommendation  against 
criminal  [27]  prosecution.  I  have  made  many 
recommendations  for  criminal  prosecutions.  If  I 
didn't  think  the  Government  had  a  good  case  I 
would  not  recommend  criminal  prosecution  because 
I  dicbi't  want  to  have  the  special  agent  quarrel 
with  me  and  say  it  should  have  been  recommended 
other\vise,  so  I  left  it  open. 

Mr.   Mortenson:     You  may  cross-examine. 

Mr.  Lavine:  Prior  to  cross-examining,  your 
Honor,  may  I  ask  the  court's  permission  to  intro- 
duce a  few  dociunents  through  Mr.  Machtinger, 
who  is  regional  counsel  of  Internal  Revenue  in  this 
area. 

The  Court:  Yes.  You  mean  he  is  going  to  start 
tiying  the  case? 

Mr.  Lavine:     No. 

The  Court:     You  represent  the  Government? 

Mr.  Machtinger:  I  will  merely  introduce  the 
documents.  I  think  I  am  more  familiar  with  the 
documents  than  Mr.  Lavine. 

The  Court:  Are  you  then  taking  the  position 
of  a  witness  here? 

Mr.  i\Iachtinger :  No,  I  am  entered  as  co-counsel 
for  the  defendant. 

Mr.  Lavine:  Your  Honor,  I  don't  believe  there 
is  any  objection  to  these  exhibits  from  comisel. 

Tlio  Court :  Are  you  an  Assistant  United  States 
Attorney  ? 
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Mr.  Machtinger:  No,  sir,  I  am  an  attorney  ad- 
mitted to  practice  in  the  State  of  California,  an 
attorney  for  the  [28]  Internal  Revenue  Service. 

Mr.  Mortenson:  I  have  no  objection,  your 
Honor,  to  Mr.  Machtinger  appearing  here.  I  don't 
mean  to  intrude  on  your  province,  but  I  will  be 
very  happy  to  have  him  take  pai-t  in  the  trial. 

The  Court:  All  right,  we  will  allow  him  to  take 
part,  although  it  is  most  irregular. 

Mr.  Mortenson:  Personally  I  ha.ve  ]>een  in  the 
same  situation,  as  you  know,  your  Honor,  and  I 
have  a  great  deal  of  sympathy  for  this  technical 
approach.  As  a  matter  of  fact,  I  think  there  was 
a  time  when  you  yourself  argued  that  counsel  in 
the  chief  coiuisers  office  should  be  permitted  to 
take  part  in  the  trial  of  cases. 

The  Court:  Yes,  but  I  was  usually  overruled 
in  presenting  such  argument.  I  find,  in  allowing 
this  participation  today,  I  am  considerably  among 
the  minority  among  the  judges  of  the  court.  We 
will  permit  it. 

Mr.  Machtinger:    Thank  you,  sir. 

I  would  like  to  offer  as  Defendant's  Exhibit  next 
in  order  a  document  which  is  entitled  "Procedure 
With  Respect  To  Income  Tax  Fraud  Cases",  which 
is  dated  January  30,  1936,  and  designated  as  ''Com- 
missioner's Mimeograph  Collection  No.  4418.'' 

The  Court:     Received. 

Mr.  Machtinger:  The  purpose  of  offering  this 
document  is  to  set  forth  the  procedure  that  was  in 
effect  on  January,  I  [29]  believe  I  said  30th.     It 
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is   January   20tli,    1936,   and   years   subsequent   to 

that. 

The  Coui*t. :  You  might  show  what  the  prescribed 
procedure  was,  what  the  book  procedm^e  was.  It 
will  be  admitted  and  you  can  argue  its  effect  when 
the  time  comes  for  argmnent. 

The  Clerk:     Defendant's  Exhibit  C. 

(The  document  referred  to  was  marked 
Defendant's  Exhibit  C  and  was  received  in 
evidence.) 

Mr.  Machtinger:  I  would  like  to  offer  as  Gov- 
ernment's Exliibit  next  in  order  a  document  en- 
titled "Procedure  With  Respect  To  Income  Tax 
Fraud  Cases",  dated  September  18,  1937,  bearing 
"Conmiissioner's  Mimeograph  Collection  No.  4653." 
This  mimeograph,  your  Honor,  amended  the  prior 
one,  and  the  penciled  notations  on  the  Govern- 
ment's exhibit  offered  prior  to  this  one  incorporate 
the  provisions  of  this  mimeograph  now  being  of- 
fered. 

The  Court:     Received. 

The  Clerk:    Defendant's  D. 

(The  dociunent  referred  to  was  marked 
Defendant's  Exhibit  D  and  was  received  in 
e\4dence.) 

^Ir.  Machtinger:  As  Defendant's  E,  I  offer  as 
Govenunent's  exhibit  a  document  bearing  Para- 
graph No.  9322  from  the  Internal  Revenue  Man- 
ual dated  October  3,  1955.  This  is  entitled  "Fraud 
Cases  Initiated  In  Audit  and  Collection  Divisions. 
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Indications  of  Fraud  Reported  to  Intelligence  Di- 
vision."  [30] 

The  Court:    Received. 

The  Clerk:     Defendant's  Exhibit  E. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  E  and  was  received  in  evi- 
dence.) 

Cross  Examination 

Q.  (By  Mr.  Lavine) :  Mr.  Cmnmins,  in  your 
various  cases  in  which  you  have  worked  on  fraud 
aspects  of  income  tax  cases,  have  you  always  worked 
with  a  special  agent  before  the  case  was  concluded? 

A.    No,  I  have  not. 

Q.  Let  us  say  that  a  case  was  referred  to  the 
regional  counsel,  or  whatever  the  procedure  was  in 
1927  on.  In  other  words,  it  was  recommended  by 
someone  for  criminal  prosecution. 

In  those  cases  which  fit  that  category  in  which 
you  have  taken  part,  has  there  been  any  case  in 
which  the  recommendation  for  criminal  prosecution 
has  been  made  by  somebody,  in  which  you  took  part, 
in  which  there  was  not  a  special  agent  took  part? 

A.  I  don't  know  of  any.  That  was  a  matter  of 
procedure.  It  was  necessary  a  special  agent  be  as- 
signed. 

Q.  Mr.  Cummins,  I  show  you  Defendant's  Ex- 
hibit C,  which  purports  to  be  a  regulation  dated 
January  20,  1936,  and  I  direct  your  attention  to 
the  next  to  the  last  paragraph  on  the  bottom  of 
that  first  page.  Will  you  kindly  read  that? 
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A.  "Investigations  Internal  Revenue  Agents  In 
Charge "  [31] 

Q.  You  can  read  it  to  yourself.  I  will  ask  you 
questions  on  it  in  a  moment. 

A.     Oh.  (Witness  complies.) 

I  have  read  it. 

Q.  The  first  sentence  of  the  paragraph  to  which 
I  directed  your  attention  reads  as  follows : 

"If  during  an  income  tax  investigation  an  in- 
ternal revenue  agent  finds  what  he  believes  to  be 
indications  of  fraud,  he  will  immediately  suspend 
his  investigation  and  report  his  findings  in  writing 
to  the  Internal  Revenue  Agent  in  charge,  who  will 
forward  a  copy  to  the  Special  Agent  in  charge." 

Was  that  procedure  followed  by  you  at  all  times, 
let's  say,  from  1936  on  to  1954? 

A.  I  did  not  fall  within  that  classification.  I 
was  an  internal  revenue  agent,  fraud  group.  This 
applied  to  field  agents,  not  to  persons  working 
fraud  cases. 

Q.  Do  I  understand  there  was  some  other  reg- 
ulation that  was  applicable  to  your 

A.  I  don't  know  of  any  other  regulation,  but  the 
procedure  was  different.  If  it  was  a  fraud  agent 
that  discovered  fraud  he  didn't  go  through  this 
procedure.  He  simply  asked  for  a  special  agent. 

Q.     Let's  go  to  the  second  sentence  there: 

"If  the  Internal  Revenue  Agent  in  Charge  [32] 
concludes  tliat  the  findings  indicate  probable  fraud, 
he  will  promptly  advise  the   appropriate   Special 
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Agent  in  Charge  of  such  findings  and  request  his 
consideration  whether  the  facts  are  such  as  to  in- 
dicate the  necessity  for  a  joint  investigation." 

Was  that  procedure  followed  in  the  cases  investi- 
gated by  you? 

A.     Not  with  respect  to  the  fraud  group. 

Q.    What  was  the  procedure  followed  by  you? 

A.  With  respect  to  this  last  paragraph  you  read, 
instead  of  the  internal  revenue  agent  referring  it 
to  the  internal  revenue  agent  in  charge,  the  field 
agent  referred  matters  to  the  fraud  group  investi- 
gator, who  in  turn  either  supervised  the  investiga- 
tion under  that  agent  up  to  the  point  when  a 
special  agent  was  called,  or  took  it  away  from  the 
field  agent  and  gave  it  to  one  assigned  to  the  fraud 
group  who  was  familiar  with  the  procedure. 

Q.  Let^s  turn  over  to  page  2,  if  you  will.  Will 
you  kindly  read  that  first  paragraph  at  the  top  of 
page  2? 

A.     (Witness  complies.)  T  have  read  it. 

Q.     That  first  sentence  states: 

"During  a  joint  investigation  of  an  income  tax 
fraud  case  the  Internal  Revenue  Agent  will  be  re- 
sponsible for  the  audit  features  of  the  case  and  the 
development  of  evidence  necessary  to  sustain  the 
fraud  penalty."  [33] 

Was  that  the  procedure  followed  by  you  and  those 
that  worked  with  you?  A.     Yes. 

Q.  It  was  the  responsibility,  I  understand?'??;^/, 
that  the  internal  revenue  agent,  which  is  you,  for 
the  audit  features 
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A.  Not  only  the  audit  features.  It  doesn't  con- 
fine it  to  the  audit  features. 

Q.  What  more  were  you  responsible  for,  Mr. 
Cummins  ? 

A.  All  evidence  necessary  to  support  the  audit 
features,  which  also  supports  the  criminal. 

Q.  I  read  you  the  third  sentence  of  the  same 
paragraph,  which  reads : 

''The  Special  Agent  will  be  responsible  for  the 
criminal  feature  of  the  case." 

Do  I  understand  that  your  procedure  was  differ- 
ent than  set  forth  in  this  regulation? 

A.  I  wouldn't  say  that  either  agent  was  respon- 
sible for  criminal  liability.  All  either  agent  did  was 
to  make  recommendations.  There  was  no  responsi- 
bility of  the  special  agent  other  than  to  make  his 
recommendations  after  he  wrote  his  report,  and 
jointly  work  with  the  agent,  or  the  agent  jointly 
work  with  him,  whichever  way  you  put  it. 

Q.  In  answer  to  a  previous  question  you  stated 
these  regulations  were  not  applicable  to  your  par- 
ticular fraud  group.  [34] 

A.  I  said  that  with  respect  to  the  first  part  of 
the  first  paragraph. 

Q.  That  part  is  not  applicable.  I  have  asked  you 
questions  as  to  Pararaph  1  on  page  2.  Are  those 
sentences  applicable  to  the  duties  of  you  in  your 
work  on  the  fraud  squad?  A.    Yes. 

Q.  The  only  part  that  you  object  to  then  is  the 
first  two  sentences  in  the  paragi-aph  from  the  bot- 
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tom  of  page  1,  which  begin,  "If  during  an  income 

tax  *  *  *  "?  Do  I  so  understand  your  testimony? 

A.  The  paragraph,  "If  during  an  income  tax 
investigation  an  Internal  Revenue  Agent  finds  what 
he  believes  to  be  indications  of  fraud,  he  will  im- 
mediately suspend  his  investigation  and  report  his 
findings  in  writing  to  the  Internal  Revenue  Agent 
in  Charge,  who  mil  forward  a  copy  to  the  spe- 
cial Agent  in  Charge." 

That  was  not  the  procedure  in  the  group  squad. 

Q.  Could  you  tell  us  who  set  forth  the  procedure 
which  you  should  follow  as  a  member  of  the  fraud 
squad  ? 

A.     Internal  revenue  agent  in  charge. 

Q.  The  internal  revenue  agent  in  charge  set 
forth  the  procedure  you  should  follow.  Was  this  in 
writing  or  orally? 

A.  I  don't  know.  It  came  to  me  through  the 
group  supervisor. 

Q.  The  group  supervisor  told  you  what  to  do 
and  you  [35]  were  told  to  do  it  in  a  certain  way. 

A.  I  don't  know  that  he  told  me  what  to  do. 
We  just  did  that,  that  is  all;  that  is  the  way  we 
work  it.  What  the  authority  is  I  am  not  going  to 
argue,  because  this  is  what  we  did. 

Q.  You  testified,  Mr.  Ciunmins,  that  in  your 
opinion  you  were  in  a  greater  danger  than  that  of  a 
special  agent  that  may  be  assigned  to  the  case.  Have 
you  ever  been  assaulted?  A.     No,  sir. 

Q.    In  the  performance  of  your  duties. 
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A.    No,  sir. 

Q.  Have  you  known  of  any  other  internal  rev- 
enue agent  who  has  been  assaulted,  criminally  as- 
saulted in  the  performance  of  his  duties? 

A.  Neither  internal  revenue  agent  nor  special 
agent. 

Q.  Did  you  at  any  time  carry  a  gun  in  the  per- 
foimance  of  your  duties?  A.    No,  sir. 

Q.  Were  you  authorized,  permitted  to  carry  a 
gun  in  the  performance  of  your  duties? 

A.     I  was  not  prohibited  from  carrying  a  gun. 

Q.  It  wasn't  part  of  the  paraphernalia  you  are 
supposed  to  carry  as  an  internal  revenue  agent? 

A.  No,  I  was  supposed  to  carry  a  briefcase  and 
get  evidence.  [36] 

Q.  Have  you  ever  been  present  at  any  arrest 
in  the  performance  of  your  duties?  A.    No. 

Q.  Have  you  been  present  when  any  search  war- 
rants were  served  in  the  performance  of  your 
duties  ? 

A.  That  is  the  duty  of  the  Collector  of  Internal 
Revenue. 

Q.  You  have  not  been  present  when  such  were 
served  ?  A.    Yes,  I  have. 

Q.    You  have?  A.    Yes. 

Q.    Who  were  they  served  by? 

A.     Deputy  Collector. 

Q.    Deputy  Collector  of  Internal  Revenue? 

A.    Deputy  Collector. 

The  Court:  Have  you  ever  acted  as  guard  for 
a  witness  or  anything  of  that  kind? 
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The  Witness:  No.  I  acted  as  a  guard  for  Jap- 
anese property,  but  not  as  a  witness. 

Q.  (By  Mr.  Lavine)  :  Have  you  ever  been  pres- 
ent when  any  structure  was  broken  into  by  officers 
of  the  law  in  the  performance  of  your  duties? 

A.    No,  sir. 

Q.  Have  you  been  present  when  structures  were 
entered  subject  to  a  search  warrant?  [37] 

A.    Yes. 

Q.    What  type  of  case  was  that? 

A.    Jeopardy  assessments. 

Q.    Jeopardy  claims? 

A.    Jeopardy  assessments. 

The  Court:  I  was  assuming  that  your  question 
was  simply  unfortunate,  because  federal  agents 
don't  go  around  breaking  into  places.  They  search 
with  search  warrants  and  proceed  according  to  the 
Constitution. 

Q.  (By  Mr.  Lavine)  :  Until  the  development  of 
a  fraud  case  in  which  there  has  been  a  recommenda- 
tion made  for  criminal  prosecution,  is  not  part  of 
the  processing  of  the  case  done  by  the  regional 
counsel's  office  of  the  Internal  Revenue  Service? 

A.  Well,  after  the  report  of  the  internal  rev- 
enue agent  and  the  special  agent,  I  believe  the  re- 
port goes  to  that — to  the  regional  counsel. 

Q.  In  the  conduct  of  your  cases,  have  you  ever 
known  an  instance  in  which  the  regional  offices  or 
members  of  the  regional  counsel's  office  have  taken 
part  by  interviewing  witnesses  ?  A.    Yes. 
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Q.  By  examining  docimientary  and  other  evi- 
dence that  is  necessary  for  the  development  of  the 
case  ?  A.    Yes. 

Q.  Now,  let's  suppose  a  case  has  gotten  over  [38] 
into  the  hands  of  the  U.  S.  Attorney  and  his  assist- 
ants. Have  you  ever  known  a  case  in  which  you  were 
involved  in  which  the  United  States  Attorney  or  an 
Assistant  United  States  Attorney  has  gone  out  and 
interviewed  witnesses  in  the  development  of  a  case  ? 

A.  No,  I  haven't.  They  usually  call  on  either  the 
special  agent  or  the  revenue  agent  to  do  the  foot- 
work. 

Q.  Have  you  ever  heard  of  a  case  in  which  the 
U.  S.  Attorney  or  Assistant  U.  S.  Attorney  has  gone 
out  and  interviewed  witnesses  or  examined  docu- 
mentary evidence?  A.    No. 

Q.  Have  you  ever  had  occasion  to  shadow  a 
suspect,  a  person  who  was  suspected  of  violating 
one  of  the  internal  revenue  laws? 

Q.  What  type  of  case  was  that? 

Mr.  Mortenson:  I  don't  think  this  witness  knows 
what  the  word  "shadow"  means;  at  least  I  don't. 
I  o]:)ject  to  the  form  of  the  question. 

The  Court:  You  mean  he  is  not  familiar  with 
the  words  common  to  the  art  or  the  vocation? 

The  Witness:  I  understand  the  meaning  of  the 
word  "surveillance". 

The  Court:  Let's  use  the  loftier  language,  coun- 
sel. 

Q.  (By  Mr.  Lavine)  :  Have  you  ever  taken  part 
in  the  surveillance  of  a  person  or  witness  suspected 
of  criminal  activity?  [39] 
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A.    I  have,  but  not  with  anyone  else. 

Q.  Would  you  explain  the  circumstances  in 
which  that  act  occurred? 

A.  The  taxpayer  evaded  me.  I  left  word  at  his 
office  a  number  of  times  to  leave  his  books  for  my 
examination,  and  he  would  not.  He  would  not  see 
me.  I  knew  he  was  giving  a  lecture  at  a  certain 
place  on  a  certain  hour,  at  a  certain  auditorium.  I 
went  out  there  at  9:00  o'clock  at  night  and  waited 
for  him,  to  serve  a  summons. 

The  Court:  Waited  for  him  to  serve  a  sum- 
mons? 

The  Witness:  Waited  for  him,  to  serve  a  sum- 
mons on  him,  and  I  caught  him. 

Q.  (By  Mr.  La  vine) :  Other  than  that  one  in- 
stance, have  you  ever  had  occasion  to  use  surveil- 
lance on  a  suspect? 

A.     No,  that  is  the  only  time. 

The  Court:  Well,  have  you  known  of  persons 
holding  the  same  rank  as  yourself  being  engaged 
in  the  work  of  surveillance  of  suspects  or  witnesses  ? 

The  Witness:    Yes. 

Q.  (By  Mr.  Lavine) :  Would  you  describe  the 
circumstances  ? 

A.  I  wouldn't  know  the  circumstances,  only  from 
hearsay. 

Q.  Isn't  that  the  job  of  the  special  agent,  to  go 
out  and  pick  up — I  should  say  exercise  surveillance 
over  criminal  suspects? 

A.  T  think  that  is  the  job  of  the  Bureau  of 
[40]  Investigation,  not  the  special  agent. 
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Q.  Do  I  understand  your  answer  is  that  the 
Federal  Bureau  of  Investigation  has  any  jurisdic- 
tion over  crimes  against  the  Internal  Revenue  Code  ? 

A.  You  didn't  say  of  the  Internal  Revenue 
Code 

Q.  I  will  limit  my  question  to  that.  If  so,  would 
your  answer  to  my  question  be  any  different? 

Mr.  Mortenson:  Would  you  mind  reading  that 
question? 

Mr.  Lavine:  The  only  thing — I  will  reframe  the 
question  in  the  interest  of  simplicity. 

Q.  (By  Mr.  Lavine)  :  Other  than  the  instance 
which  you  have  quoted,  have  you  ever  known  of 
any  other  internal  revenue  agent  who  has  exercised 
surveillance  upon  any  person  suspected  of  viola- 
tion of  the  internal  revenue  laws? 

A.    Yes,  I  have. 

Q.    Would  you  describe  that? 

A.  It  happened — I  think  of  another  case  I 
did 


Q.    Will  you  describe 

A.    in  conjunction  with  a  special  agent. 

Q.    Wliat  were  the  circiunstances  ? 

A.  Working  on  a  case  down  in  New  Orleans, 
Governor  of  Louisiana,  there  were  about  20  agents 
and  20  special  agents  and  the  Governor  had  about 
30  gum  shoes  out  watching  us,  and  we  made  it 
pai-t  of  our  business  to  watch  them. 

The  Court:    What  is  a  ''gum  shoe"?  [41] 

The  Witness:    Detectives. 
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Q.  (By  Mr.  Lavine) :  Isn^t  it  a  fact,  Mr.  Cum- 
mins, in  the  investigation  of  an  income  tax  evasion 
case,  that  the  principal  part  of  your  duties  consist 
in,  A,  auditing  of  books;  B,  verfication  of  various 
supporting  dociunents,  such  as  bank  vouchers,  state- 
ments, other  items  which  would  verify  the  entries 
in  the  taxpayer's  books,  and  all  other  documentary 
evidence  you  can  find?  Is  that  not  a  fact? 

A.  Well,  this  other  documentary  evidence  that 
I  might  find,  what  limit  do  you  put  on  that,  if  any? 

Q.  I  asked — I  used  the  word  in  its  broadest 
sense,  dociunentary  evidence  of  all  kinds. 

A.     That  was  our  duty,  yes. 

Mr.  Lavine :    No  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  Mortenson)  :  Mr.  Cummins,  during 
your  tenure  as  an  internal  revenue  agent  on  how 
many  occasions  did  the  special  agent,  who  was  in 
the  joint  investigation,  carry  firearms? 

A.  I  never  knew  of  a  special  agent  carrying 
firearms  on  duty. 

Q.  Did  you  have  anything  to  do  \vith  firearms 
when  you  were  an  internal  revenue  agent? 

A.  No.  I  used  to  go  down  in  the  basement  of  the 
Federal  Building  and  practice  revolver  shooting, 
the  same  as  the  [42]  special  agents  did. 

Q.    In  the  basement  of  this  building? 

A.    Yes. 

Q.  You  practiced  pistol  shooting,  is  that  cor- 
rect? A.    Yes. 
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Q.  You  do  know  bow  to  shoot  a  gun,  don't  you, 
Mr.  Cummins?  A.    Yes,  I  do;  I  have  one. 

Q.  With  regard  to  the  criminal  and  the  non- 
criminal features  of  a  tax  case,  what  ordinarily  is 
used  to  prove  the  element  of  criminal  intent? 

A.  The  accounting  features  are  the  principal 
evidence  in  most  cases,  either  net  worth  or  an 
analysis  of  the  books  and  other  evidence  to  sup- 
port it. 

Q.  Have  you  been  in  cases  where  a  criminal 
intent  was  proved  primarily  by  documentary  evi- 
dence ?  A.    Yes. 

Mr.  Mortenson:    No  further  questions. 

Mr.  Lavine:    No  further  questions. 
(Witness  excused.) 

Mr.  Mortenson:    Plaintiff  rests. 

Mr.  Lavine:  As  Defendant's  next  in  order  I 
would  like  to  introduce  the  ^' Tasks  and  Perfor- 
mance Requirements  Statement"  for  Grades  11,  12 
and  13  of  an  internal  revenue  agent  of  the  Audit 
Division.   [43] 

The  Court:     Received. 

The  Clerk:    Defendant's  F. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  F  and  was  received  in  evi- 
dence.) 

Mr.  Lavine:    I  will  call  Mr.  Vincent  Murphy. 
The  Court:    How  long  do  you  expect  to  be? 
Mr.  Lavine:    About  five  minutes. 
The  Court:     All  right. 
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VINCENT  B.  MURPHY 

called  as  a  witness  on  behalf  of  the  defendant,  hav- 
ing been  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

The  Clerk:    Your  name,  sir? 

The  Witness:    Vincent  B.  Murphy. 

Direct  Examination 

Q.  (By  Mr.  Lavine) :  Mr.  Murphy,  what  is 
your  occupation  or  profession? 

A.  I  am  an  internal  revenue  agent,  supervising 
a  group. 

Q.  Does  your  group  have  any  special  title,  popu- 
lar title? 

A.  It  is  Group  No.  7  of  fraud  investigations 
only. 

Q.  For  how  long  have  you  been  supervisor  of 
this  fraud  group? 

A.     Since  November  2,  1949. 

Q.  In  the  work  of  the  fraud  group  of  which 
you  are  the  supervisor,  if  during  a  tax  investiga- 
tion an  internal  revenue  [44]  agent  should  find  what 
he  believes  to  be  indications  of  fraud,  what  is  then 
supposed  to  be  done,  according  to  regulations? 

A.  In  this  division,  where  we  have  a  special 
fraud  group,  the  regular  agent  in  the  field  might 
find  fraud  and  he  would  submit  an  information  re- 
port to  the  fraud  group  and  we  would  try  to  de- 
velop it  further  before  we  would  call  in  the  special 
agent  for  joint  investigation. 

Q.  Supposing  a  fraud  case  has  developed  within 
your  group,  what  does  the  internal  revenue  agent 
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assigned  to  your  group  do  once  lie  has  found  what 

he  definitely  suspects  to  be  fraud? 

A.  He  will  request  cooperation  of  the  special 
agents. 

Q.  Do  I  understand  that  until  that  is  acted  upon 
favorably  or  unfavorably  he  will  suspend  his  ac- 
tivities? A.     Those  are  his  orders. 

Mr.  Lavine:    No  further  questions. 

Cross  Examination 

Q.  (By  Mr.  Mortenson) :  Mr.  Murphy,  do  you 
happen  to  know  when  this  particular  set  of  in- 
structions marked  Defendant's  Exhibit  F  went  into 
effect,  approximately  the  time? 

A.  W(41,  this  is  the  test  and  perfo nuance  require- 
ments for  the  regular  field  audit  group.  I  think  it 
has  been  in  effect,  oh,  for  a  number  of  years,  al- 
though it  has  just  been  [45]  recently  put  on  the 
new  form. 

Q.  It  seems  to  bear  a  date  of  '54  at  the  bottom 
of  the  page.  Does  that  mean  this  particular  one  was 
printed  up  in  1954? 

A.  That  is  right.  But  in  addition  to  this,  the 
fraud  agents  have  further  tests  and  performance 
requirements. 

Q.  Was  it  your  understanding,  Mr.  Murphy, 
that  the  general  instructions  to  internal  revenue 
agents  with  respect  to  fraud  cases  were  to  be  modi- 
fied to  the  extent  it  was  necessary  for  you  to  op- 
erate your  fraud  group  in  Los  Angeles — I  am  re- 
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f erring-  specifically  to  this  statement  on  Defendant's 

Exhibit  C: 

*'If  during  an  income  tax  investigation  an  In- 
ternal Revenue  Agent  finds  what  he  believes  to  be 
indications  of  fraud,  he  will  immediately  suspend 
his  investigation  and  report  his  findings  in  writing 
to  the  Internal  Revenue  Agent  in  Charge,  who  will 
forward  a  copy  to  the  Special  Agent  in  Charge." 

Was  that  procedure  in  Los  Angeles  during  the 
time  that  you  were  group  supervisor  of  the  fraud 
squad?  A.    Yes,  sir,  it  was. 

Q.  I  thought  that  you  had  stated  that  the  rev- 
enue agent  made  a  report  to  you  as  group  super- 
visor. Was  that  through  the  internal  revenue  agent 
in  charge?  A.     That  is  right.  [46] 

Q.  So  that  what  this  really  means  is  the  report 
was  made  to  the  internal  revenue  agent  in  charge 
to  assign  the  matter  to  you,  is  that  correct? 

A.  That  is  right.  We  made  a  further  preliminary 
investigation  to  see  whether  we  should  call  in  the 
special  agent. 

Mr.  Mortenson:     That  is  all. 

Mr.  Lavine:    No  further  questions. 
(Witness  excused.) 

Mr.  Lavine :    Defendant  rests. 

The  Court:  Anything  further  from  the  plain- 
tiff? 

Mr.  Mortenson:  Not  unless  you  have  some  fur- 
ther questions.  I  would  like  to  present  as  much  of 
my  oral  argument  today  as  would  help  enlighten 
the  court. 
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The  Court:  The  eatirt  would  like  to  become  ac- 
quainted with  a  considerable  mass  of  exhibits.  I 
take  it  one  is  the  administrative  file^  isn't  it? 

>Ir.  Mortenson  r    Yes.  vour  Honor. 

The  Court:  Before  hearing:  the  <wal  argument, 
tbat  is.  I  ousht  to  know  the  evid«iee  before  I  hear 
the  arsrument.  Don't  vnn  think  that  worild  b^  a 
prudent  procedure  ? 

ytr.  Mortenson:  Are  vou  ?oing^  to  set  a  date 
then  for  further 

The  Court:  Yes.  it  has  come  in  so  fast  and  I 
haven't  had  an  opportunity  to  keep  current  on  it. 
The  trial  commenced  at  1:30  and  you  have  put  in 
quite  a  bit  here,  and  I  take  it.  [47]  from  the  look? 
of  it.  there  are  at  least  several  dozen  passes  and  I 
think  the  court  should  be  entirely  familiar  with 
l^ose  before  hearinsr  the  argrument.  I  know  your 
lawsuit  involves  but  a  few  dollars  in  this  present 
suit.  But  it  might  become  res  judicata  so  as  to  affect 
a  an:^at  deal  of  future  payments  to  the  plaintiff.  I 
l^ink  it  would  be  prudent  to  put  the  case  over  for 
argument  until  the  court  has  had  opportunity  to 
read  these  exhibits. 

Mr.  Mortenson :  I  thJTik  the  Qonrt  may  take  judi- 
cial notice  of  the  fact  that  in  1956  an  amendment 
to  the  Retirement  Act  was  passed,  which  now  pro- 
vides for  retirement  at  two  per  cent  for  reijular 
internal  revenue  agents. 

The  Court:  Then  you  really  are  fishtins:  over  the 
seven  hundred  some-odd  dollars. 

Mr.  M^ortenson:  As  applied  to  less  than  a  hun- 
dred, perhaps  less  than  fifty. 
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The  Court:    As  applied  to  this  plaintiff. 

Mr.  Mortenson:  It  is  a  very  small  amount,  so 
far  as  the  Government  is  concerned.  It  is  very  big 
as  far  as  he  is  concerned,  your  Honor. 

What  I  was  trying  to  say  was  that  if  he  had 
not  retired  until  now  he  would  get  this  same  two 
per  cent  that  is  in  issue  at  this  time. 

The  Court:  Still  don't  you  think  that  it  would 
be  prudent,  considering  the  somewhat  vague  status 
of  the  legal  [48]  questions  here,  if  the  court  were 
fully  informed  as  to  the  contents  of  the  exhibits 
before  undertaking  to  follow  your  argument  upon 
it? 

ls\v.  Mortenson :  Yes.  I  would  like  to  come  back 
for  oral  argument  at  any  time  which  you  would 
care  to  set  now  or  on  notice. 

Mr.  Lavine:    That  is  quite  agreeable. 

Mr.  Machtinger:  In  connection  with  Mr.  Mor- 
tenson's  statement  about  the  amendment  to  the 
Retirement  Act,  the  important  point  I  think  your 
Honor  is  putting  his  finger  on  is  that  this  case  may 
be  res  judicata  to  those  other  employees  permitted 
to  retire  at  age  50. 

The  Court:  It  couldn't  be,  they  are  not  parties 
to  the  suit.  It  would  be  res  judicata  as  to  this 
plaintiff's  rights  concerning  future  payments.  We 
have  jurisdiction  here,  as  I  understand  it,  to  only 
dotermine  what  is  due  up  to  the  time  of  the  filing 
of  the  complaint,  and  if  I  make  a  determination  of 
what  formula  is  to  be  used,  I  think  that  would  be 
res  judicata  as  to  all  payments  thereafter  to  be 
made  to  this  plaintiff. 
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Mr.  Mortenson:  I  feel  sure  that  the  general 
accounting  office  would  act  upon  your  judgment 
and  would  pay  in  accordance  with  it  in  the  future. 

The  Court:    They  haven't  always  done  so. 

Mr.  Mortenson:  We  wouldn't  have  to  bring  a 
number  of  [49]  suits. 

The  Court:  Well,  how  long  should  we  wait  here 
before  havuig  the  oral  argument?  The  evidence,  the 
oral  evidence  heard  today  will  not  be  difficult  for 
the  couii-  to  retain  in  memory,  because  it  has  sim- 
ply recited,  in  the  specific  instance  of  Mr.  Cum- 
mins, wliat  has  ])cen  kno^\^l  to  those  in  this  type  of 
govermnent  work  to  be  true  as  to  many  employees 
of  his  class.  So  I  will  not  have  difficulty  in  retain- 
ing a  present  recollection  of  the  oral  testimony. 
But  I  would  like  time  to  read  these  various  docu- 
ments. 

How  long  do  you  think  I  should  have,  bearing  in 
mind  I  do  not  read  them  after  10:00  o'clock  in  the 
evening  ? 

Mr.  Moii:.enson:  I  much  j) refer  to  have  you  read 
these  in  the  fresh  part  of  the  morning,  your  Honor. 
I  can  come  back  any  time  it  suits  your  convenience. 

The  Court:  ^^len  is  that  other  case  involving 
this  point  going  to  l>e  tHed? 

Mr.  Lavine:  October  30th,  your  Honor,  next 
Tuesday. 

Mr.  Mortenson:  I  think  that  Judge  Yankwich, 
with  his  administrative  duties  as  well  as  the  trial 
of  cases,  would  appreciate  your  contribution  to  this 
particular  problem,  your  Honor. 

The  Court:     I  think  that  it  would  i^robably  be 
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better  if  we  had  the  senior  judge's  expression  first. 
They  don't  do  that  in  the  appellate  courts.  They 
make  the  youngest  one  [50]  speak  out  first.  But 
here  I  think  we  will  let  the  senior  judge  decide  his 
case  first,  and  perhaps  we  can  pick  up  some  wisdom 
from  his  remarks. 

Suppose  we  argue  this  case  on  the  9th  of  ISTovem- 
ber?  Is  that  all  right?  It  is  a  Friday. 

Mr.  Mortenson:  Yes,  that  is  agreeable  to  the 
plaintiff. 

Mr.  Lavine :    Yes. 

The  Court:  10:00  o'clock.  November  9th  at  10:00 
o'clock.  We  will  not  expect  any  briefing.  If  you 
wish  to  put  in  a  brief,  either  of  you,  it  will  be  read. 

Mr.  Mortenson:  If  it  is  just  a  matter  of  the 
money  judgment,  then  I  don't  think  I  will  submit 
any  further  ])rief  on  the  matter. 

The  Court:  What  bothers  me  actually  is  the 
jurisdiction  of  the  court  to  render  any  kind  of  a 
judgment  here,  other  than  dismissal  for  want  of 
jurisdiction.  It  seems  to  me,  just  on  the  first  read- 
ing of  the  law,  that  the  jurisdiction  here  is  in  the 
Civil  Service  Commission  and  not  in  the  District 
Court. 

Mr.  Mortenson:  Well,  I  think  that  reading  of 
the  Dismuke  and  Anderson  cases  will  dispel  any 
dou])t  in  your  mind.  Those  cases  have  been  cited 
dozens  of  times  with  approval. 

The  Court:  The  unforiunate  thing  about  my 
coming  to  the  bench  not  prepared  on  that  today  is 
that  your  brief  didn't  reach  me  imtil  Saturday 
morning.  I  have  not  had  an  opportunity   [51]   to 
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read  the  cases  cited  therein.  I  have  read  the  brief, 
but  not  the  cases. 

Mr.  Mortenson:  Mr.  Lavine,  I  believe,  was  in 
Fresno  the  early  part  of  last  week,  when  I  was 
ready  to  discuss  the  matter  ^^4th  hiin.  I  felt  that  I 
should  go  over  it  with  him  before  I  filed  my  brief. 
When  he  got  back  I  just  had  time  to  get  the  brief 
ready  and  get  it  filed. 

The  Court:  It  is  just  one  of  those  things  that 
necessitates  our  putting  the  case  over  a  little  fur- 
ther. I  want  to  read  those  cases,  as  well  as  the 
exliibits,  before  coming  to  a  decision. 

The  case  is  continued  to  the  9th  of  November  at 
10 :00  o  'clock  for  argument,  with  an  option  to  either 
of  you  to  provide  any  further  reading  matter  which 
you  feel  might  be  of  assistance  to  the  court. 

(Whereupon,  at  3:15  o'clock  p.m.,  Monday, 
October  22,  1956,  an  adjourmnent  was  taken  to 
Friday,  November  9,  1956,  at  10:00  o'clock 
a.m.)  [52] 

[Endorsed] :  Filed  May  2,  1958. 
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[Title  of  District  Court  and  Cause.] 

DEPOSITION  OF  PARIS  B.  CLAYPOOLE 

taken  on  behalf  of  the  plaintiff,  at  Room  625,  Fed- 
eral Building,  Los  Angeles,  California,  commencing 
at  4:00  o'clock  p.m.  Wednesday,  October  10,  1956, 
before  Charles  C.  Jenkins,  CSR,  Notary  Public, 
pursuant  to  the  annexed  Stipulation. 

Appearances  of  Counsel:  For  the  Plaintiff: 
Emest  R.  Mortenson,  Esq.  For  the  Defendant: 
Laughlin  E.  Waters,  United  States  Attorney,  Max 
E.  Deutz,  Assistant  United  States  Attorney,  Chief 
of  Civil  Division,  by  Richard  A.  Lavine,  Assistant 
U.  S.  Attorney,  and  Sidney  J.  Machtinger,  Special 
Attorney,  Internal  Revenue  Service.  [1]* 

PARIS  B.  CLAYPOOLE 

having  been  first  duly  sworn,  deposed  and  testified 
as  follows: 

Direct  Examination 

Q.  (By  Mr.  Mortenson) :  State  your  name, 
please.  A.     Paris  B.  Claypoole. 

Q.    What  is  your  present  business  address  f 

A.  Suite  709  Rowan  Building,  458  South  Spring 
Street,  Los  Angeles. 

Q.     What  is  your  business  or  occupation? 

A.  I  am  presently  engaged  in  income  tax  prac- 
tice, income  tax  consultant. 

Mr.   Machtinger:     We   will   stipulate   he   is  the 


*  Page   numbers   appearing   at   top    of   page   of   Original    Dep- 
osition. 
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Plaintiff's  Exhibit  Xo.  1— (Continued) 
(Deposition  of  Paris  B.  Claypoole.) 
same   Mr.   Claypoole  that  testified  in   the   Gibney 
case,  and  his  functions  and  duties  were  the  same,  he 
would  now  testify  they  were  the  same  as  he  testi- 
fied in  the  Gibney  dei)osition. 

Mr.  Moi*tenson:    So  stipulated. 

Mr.  Lavine:    So  stipulated. 

Q.  (By  Mr.  Mortenson)  :  Were  you  formerly 
an  Internal  Revenue  Agent  ?  A.     Yes,  sir. 

Q.  Aiid  are  you  retired  from  the  Service,  the 
Internal  Revenue  Service? 

A.     Yes,  I  retired  on  December  31,  1953.  [2] 

Q.  What  was  your  official  x)osition  on  the  day  of 
your  retirement? 

A.     Internal  Revenue  Agent. 

Q.    Were  you  at  that  time  a  Group  Supervisor? 

A.    Xo,  sir. 

Q.  Had  you  been  a  Group  Supervisor  in  Los 
Aiigeles  i^rior  to  your  retirement? 

A.    Yes,  sir. 

Q.  When  were  you  first  assigned  to  the  Los 
Angeles  office  of  the  Bureau  of  Internal  Revenue, 
Mr.  Claypoole?  A.     About  August  4,  1930. 

Q.    Later  were  you  made  a  Group  Supervisor? 

A.     Yes,  sir. 

Q.     And  what  year  was  that? 

A.     March  17,  1941  to  September  30,  1949. 

Q.  During  the  time  you  were  an  Internal  Reve- 
nue Agent  and  Group  Supervisor,  was  Oren  E. 
Cummins  an  Internal  Revenue  Agent  in  that  group, 
which  was  the  Fraud  Group?  A.     He  was. 
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Q.  Do  you  know  when  Mr.  Cummins  became  a 
member  of  the  Fraud  Group  ? 

A.  No.  Mr.  Cummins  was  a  member  of  the 
Group  when  I  arrived  in  Los  Angeles.  He  was 
assigned  to  it. 

Q.  So  that  you  know  he  was  a  member  of  that 
group  from  1930  until  the  time  you  left,  is  that 
correct?  [3]  A.    Yes,  sir. 

Q.  During  the  time  you  were  an  Internal  Reve- 
nue Agent  in  the  Fraud  Group,  were  you  generally 
familiar  with  the  type  of  work  performed  by  Mr. 
Cummins?  A.     I  was. 

Q.  Were  you  generally  familiar  with  the  cases 
on  which  he  worked?  A.     I  was. 

Q.  What  proportion  of  the  cases  assigned  to 
Mr.  Cummins  involved  persons  suspected  of  crim- 
inal evasion  of  tax? 

A.     It  was  my  recollection  that  all  of  them  were. 

Q.  I  show  you  a  list  of  names  which  appear 
under  certain  dates,  which  I  believe  is  a  copy  of  an 
exhibit  in  the  Civil  Service  file.  Would  you  identify 
that,  Mr.  Lavine? 

Mr.  Lavine:  That  appears  to  be  the  same  list, 
Mr.  Mortenson. 

Mr.  Maehtinger:  That  is  Exhibit  B  in  the  CI^tlI 
Service  file. 

Mr.  Lavine :    In  the  Cmmnins  file  it  is  Exhibit  D. 

Q.  (By  Mr,  Mortenson)  :  After  examining  that 
list  of  names,  Mr.  Claypoole,  do  you  recognize  and 
do  you  recall  any  of  the  individuals  listed  there? 
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A.  Yes.  Most  of  them  are  quite  familiar  to  me, 
and  I  recall  almost  all  of  them.  [4] 

Q.  Were  any  of  the  individuals  named  classified 
in  what  was  known  as  the  "racketeer"  category? 

A.    Yes,  sir. 

Q.  Would  you  say  there  were  quite  a  number 
which  would  be  so  classified? 

A.    Yes,  I  would  say  so. 

Q.  To  your  knowledge,  was  Mr.  Cummins  as- 
signed to  cases  which  required  him  to  have  personal 
contact  with  individuals  who  were  known  to  be 
hoodlums  or  questionable  characters? 

A.    Yes,  sir. 

Q.  During  the  period  from  1930  until  you  left 
the  Fraud  Group,  what  proportion  of  Mr.  Cum- 
mins' time  was  involved  in  the  investigation  of  in- 
dividuals suspected  of  criminal  fraud? 

A.  It  is  my  recollection  that  all  of  that  time  was 
devoted  to  such  investigations. 

Q.  Mr.  Claypoole,  you  have  previously  testified 
in  a  similar  matter  involving  a  retirement  case  on 
the  part  of  Internal  Revenue  Agent  L.  W.  Gibney. 
Would  your  answers  regarding  the  functions  and 
duties  of  Revenue  Agents  and  Special  Agents  be  the 
same  or  different? 

A.  My  answers  to  those  questions  would  be  the 
same. 

Mr.  Mortenson:  May  it  be  stipulated,  Mr.  U.  S. 
Attorney,  that  the  questions  and  answers  in  the 
case  of  Gibney  versus  United  States,  Civil  Action 
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No.  19867-Y,  be  [5]  made  a  part  of  this  deposition, 
insofar  as  they  relate  to  Mr.  Commins'  case,  the 
testimony  of  Mr.  Claypoole,  and  that  such  questions 
and  answers  be  copied  physically  into  this  deposi- 
tion by  the  reporter? 

Mr.  La\dne:  It  may  be  so  stipulated  that  the 
entire  testimony,  both  direct,  cross,  redirect,  re- 
cross,  and  so  forth,  may  be  so  handled. 

Mr.  Mortenson:  Very  well.  I  have  one  further 
question. 

Q.  With  regard  to  the  cases  investigated  by  Mr. 
Cummins,  were  Special  Agents  assigned  to  work 
jointly  mth  him  in  most  or  all  of  the  cases? 

A.     I  would  say  in  most  of  them. 

Q.  Will  you  explain  generally  the  fimctions  of  a 
Revenue  Agent  and  of  the  Special  Agents  when 
they  are  conducting  a  joint  investigation  in  a  crim- 
inal fraud  case? 

A.  The  function  of  the  Revenue  Agent  was  to 
establish  a  correct  income  tax  lial^ility  of  the  tax- 
payer, to  determine  if  there  was  a  fraud  involved  in 
the  case;  if  he  had  established  sufficient  indication 
of  fraud,  he  thereupon  would  request  the  coopera- 
tion of  a  Special  Agent.  After  the  Special  Agent 
was  assigned  to  the  case  the  Agents  worked  jointly, 
the  Revenue  Agent  completing  his  investigation  and 
preparing  a  rei)ort.  of  his  findings  and  his  recom- 
mendations, and  thereafter  the  report-  w^as  submit- 
ted to  the  Special  Agent  and  the  Special  Agent  pre- 
pared his  report  and  made  his  recommendations 
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concerning  the  matter  of  fraud  or  otherwise.   [6] 

Q.  During  the  conduct  of  a  joint  investigation 
for  criminal  income  tax  fraud,  did  the  Special 
Agent  have  authority  to  order  the  Revenue  Agent 
to  x)erform  any  particular  act? 

A.     I  would  say  that  he  had  not. 

Q.  Who  was  the  immediate  supervisor  of  the 
Revenue  Agent  regularly  assigned  to  such  a  joint 
investigation  ? 

A.    A  Revenue  Agents'  Grouj^  Supei'^'isor. 

Q.  VHio  was  the  immediate  supervisor  of  the 
Special  Agent  who  was  assigned  to  a  joint  investi- 
gation? 

A.     The  Group  Supervisor  of  the  Special  Agent. 

Q.  Under  the  rules  and  regulations,  did  the  Spe- 
cial Agent  assigned  to  a  joint  investigation  have 
any  disciplinary  powers  over  the  Revenue  Agent 
who  was  assigned  to  that  same  case? 

A.     None  whatever. 

Q.  After  a  S]3ecial  Agent  had  been  assigned  in 
a  criminal  fraud  case,  normally  what  was  the  func- 
tion of  the  Revenue  Agent  in  that  case  ? 

A.  The  noi-mal  function  of  the  Revenue  Agent 
was  to  complete  his  technical  examination  of  the 
tax  liability,  make  his  report,  and  to  cooperate  mth 
the  Special  Accent  on  all  of  his  assignments  in  con- 
nection with  the  case. 

Q.  In  actual  practice,  Mr.  Claypoole,  can  you 
say  that  there  would  be  a  division  of  duties  that 
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would  relate  to  criminal  features  of  a  case,  as  dis- 
tinguished from  [7]  non-criminal  features'? 

A.    I  have  never  so  construed  it. 

Q.  When  reference  is  made  to  the  instructions 
which  state  that  the  Special  Agent  is  responsible 
for  the  criminal  features  of  a  fraud  investigation, 
what  do  you  interpret  that  to  mean? 

A.  I  have  always  interpreted  that  to  mean  that 
he  was  responsible  for  assembling  in  his  report  all 
evidence  as  to  criminal  liability,  and  that  his  report 
contained  reconmiendations  concerning  that  lia- 
bility. 

Q.  How  many  years  of  experience  did  you  have 
in  fraud  investigations  as  an  Internal  Revenue 
Agent  and  Grroup  Supervisor? 

A.  My  first  fraud  investigation  was  made  some- 
time in  the  year  1921,  and  continued  mthout  inter- 
ruption until  September  of  1949,  and  from  Septem- 
ber 1949  until  December  31,  1953  I  devoted  some 
time  to  fraud  investigations. 

Q.  From  your  long  experience  in  this  field,  Mr. 
Claypoole,  as  between  a  Revenue  Agent  and  the 
Special  Agent,  which  one  is  more  likely  to  spend 
time  with  the  taxpayer,  his  associates  and  his  em- 
ployees, where  there  is  a  joint  investigation  for 
criminal  fraud?  A.     The  Revenue  Agent. 

Q.  In  the  ordinary  criminal  fraud  case,  from 
your  experience  would  you  say  that  the  Revenue 
Agent  would  be  most  likely  to  be  the  first  to  talk 
to  the  taxpayer,  or  [8]  would  it  be  the  Special 
Agent? 
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A.  My  experience  iias  been  that  it  is  almct?T 
inrariablT  the  Rerenne  Asrent  ha?  msd-  the  fz'-t 
contacts  mth  the  taxpayer  and  his  T.-es>, 

Q.  Ihiring  the  time  that  yon  inres'  -  "  fi*and 
as  an  Internal  Revenne  Agent,  or  dniing  the  period 
when  yon  were  a  Gronp  Snpervisor,  did  7  :.m 

of  threats  or  acts  of  "violence  asrainst  Int<ei!3iai  .^t- 
enne  Asrents?  A    Xone  whatexer. 

•Q.  From  your  experience  in  the  criminal  frand 
field,  Mr.  Claypoole,  wonld  you  say  that  E^erenne 
Agents,  as  compared  with  Spedal  Agents,  were 
exposed  to  more  danger,  the  same  danger,  or  les^ 
danger  ? 

A  I  wonld  say  more  danger;  and  qualify  it  to 
this  extent,  that  the  Rerenne  Agent  spent  mc-re 
time  with  the  taxpayer  and  his  -  -  -  —  -  -  -  ' 
for  that  reason  only  wonld  thei-r  »-  Ll-vI-  :V  _ 
In  no  circmnstance  that  I  can  recall  wonld  i_  :- 
be  less  danger. 

Q.  Mr.  Claypoole^  assuming  that  a  t^uspaya* 
kept  a  double  set  of  books,  one  of  which  :-ed 

figures  corresponding  with  those  on  the-  tax  rexum. 
and  another  set  which  accurately  reflected  his  gross 
and  net  income,  which  was  higher  "than  the  smmnsi 
refiect-ed  in  the  return,  as  between  'Qie  B.eT€aiiie 
Agent  and  the  Special  Agect,  who  would  ^saaaaioe 
those  books,  audit  them,  and  report  on  them? 

A    The  RpTenue  Agenl 

Q-  And  in  your  experience.,  in  such  a  type  of 
ease,  [9]  who  would  be  the  witness  for  the  Govern- 


Bipj^tiQiL  of  Pans  BL  daypiMile.) 
iDent  in  testifying  emseming  tfe  cMitortls  <«£  ite 
book^  and  SBidi  intorprntadtidiK  as  w^hft  ^  ^t»- 
rii«d  firam  ihe  enran^tunesf 

A.    Hie  B(?r«9iQe  Ago^ 

Mr.  Madtii^er:    Mat  I  a^  if  ywn  ^(^old  i«ad 

e  lattH-  part  of  Ids  qnesliat  agamt  *QmisBt6&  «f 

e  bcNils^  and  idhat  ^lef 

(Tbe  qpQ€^:ticn  iKas  mid.) 

Q.    (Bylir.  Mo]tHi9on>:   In  3%or  «sp««BKe  in 
'f^  inT«^;^;ilian  dP  f»«d  <9ist^  Mr.  OaTpiiMl^  and 

jsEt  pi^i^eeirtkn  in  tiie  Fedjaral  Bktckt  C^toit. 
f^an  TOQ  stale  uliediar  nKNpe  R«^'«nK  As^ifits  <ir 

:?eaits.  werp  witnesses  for  tbe  OoT»HEa»itt 

A.    WeD,  I  K^QJold  say  iSbat  in  my  «qpqrigngfe,  tibie 

H^^T^moe  A|^i!ls  wiH«  afaiH^  nmr^salhr  tftie  G<sv^ 

-iimait^s  witnesses,  and  wiNdd  earnr  tk^  budaa 

:  prc^eeotion  nlddi  ngsalted  fraan  tke  inx^sti^ia- 

Q.    Wben  an  expert  wiliie^  wa^  «all«d  f»r  ^SBHh 
itatkm  «f  las:  to  Tmfr  liie  atte^atMns  in  tlie  in- 
dtment^  wwdd  a  BeTie^ne  A^cnt  lie  caJkd  ais^  :g 
toess.  OT  s  Speeiai  Agientf 
A-    A  R^T-esiiie  Agent  wvmld  be  called. 
Q.    In  T^dur  e3Lp»«»iee  in  fraud  pt^d^ieeotfeMiSs 
veie  thei^  any  eases  of  paraeemnlHsi  fwr  tax  t^T^asSofn 
^idieie  a  Spedal  Agent  eondne^^  Idie  inx^esi^aiioa 
mUKHit  llie  edop»atlisn  <9f  a  BeTenne  A$>eDt  er  a 
Bepatr  ODQeetorf  [10] 
A.    Ncme  niiateTer, 
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Q.  What,  during  the  tune  you  were  an  Internal 
Revenue  Agent  and  Group  Supervisor,  was  used 
as  Exhibit  1  to  the  Special  Agent's  repoi*t.  which 
went  forward  with  the  reconmiendation  for  prose- 
cution? A.     The  Reveime  Agent's  report. 

Q.  ^Vnd  briefly,  Mr.  Claypoole,  will  you  tell  us 
what  that  Revenue  Agent's  report  ordinanly  con- 
tained ? 

A.  The  Revenue  Agent's  report  contained  all 
of  the  data  necessary  to  establish  the  tax  liability 
of  the  taxpayer,  and  all  other  information  perti- 
nent to  tlie  establishment  of  fraud  and/or  criminal 
prosecution. 

Q.  Can  you  state  who  made  the  computations 
which  went  into  the  tax  deficiency  figui*es  that  ap- 
peai'ed  in  the  indictments? 

A.    The  R-evenue  Agent 

Q.  Do  you  recall  when  the  Intelligence  Unit 
fii*st  became  a  part  of  the  Treasury  Department? 

A.  It  is  my  recollection  that  it  was  sometime  in 
1919,  just  about  the  time  I  entered  the  Internal 
R<^venue  Service. 

Q.  Prior  to  the  time  that  the  Intelligence  Unit 
was  organized,  were  investigations  of  tax  evasion 
conducted  aud  were  prosecutions  had? 

A.    Yes. 

Q.  I  undei-stand  you  to  say,  then,  that  investi- 
gations and  prosecutions  for  tax  evasion  preceded 
the  time  when  there  were   Special  Agents? 

A.  I  would  liave  to  qualify  it  to  this  extent, 
that  it  is  my  recollection  that  there  was.     Now,  it 
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may  hare  happened  immediately  after  they  created 
the  IntelUgence  Unit.     It  is  my  recollection  now 
that  it  had  occiu'red  prior  to  the  formation  of  the 
Intelligence  Service. 

Mr.  Mortenson:  That  is  all.  Any  cross-examin- 
ation? 

Mr.  Lavine:     Yes. 

Cross  Examination 

Q.  (By  Mr.  Lavine) :  Mr.  Claypoole,  as  I  un- 
derstand it,  in  the  investigation  of  a  criminal  fraud 
case  there  are  normally  two  elements  in  the  case, 
both  factually  and  legally.  Those  are,  (1)  the 
auditing  feature,  whether  there  is  a  tax  due  or  not ; 
and  (2)  whether  there  is  any  criminal  intent.  Is 
that  a  correct  sinmnaiy  of  the  elements  of  a  crim- 
inal tax  case?  A.     That  is  right. 

Q.  Xow,  directing  our  attention  to  the  first  ele- 
ment, the  audit  f  eatiu'e — ^is  there  a  tax  due  ? — ^whose 
resi>onsibility  was  it  primarily  to  establish  that  in 
a  joint  investigation? 

A.     The  Internal  Revenue  Agent. 

Q.  Xow,  turning  our  attention  to  the  second 
element.  [12]  that  of  the  criminal  intent,  whose 
responsibility  was  it  primarily  to  develop  that  fea- 
ture of  the  investigation? 

A.  Well,  that  was  joint,  although  the  question 
of  what  is  criminal  and  what  is  not  criminal  is 
always  a  matter  of  the  greatest  concern  to  all  par- 
ties, and  the  mimeogi\iphed  instructions  in  recent 
years  provided  that  that  was  the  Special  Agent's 
option. 
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Q.  In  this  connection,  I  would  like  to  read  to 
you  Section  4566.1  (1)  of  the  Internal  Revenue 
Manual,  which  was  in  effect  at  the  time  that  Mr. 
Cmnmins  retired  and  applied  for  retirement  under 
the  provisions  of  the  law  upon  which  this  case  is 
based,  which  reads  as  follows,  and  I  quote: 

"Responsibility  in  all  full-scale  investigations- 
for  the  development  of  evidence  and  for  recom- 
mendations pertaining  to  the  potential  criminal 
features  of  the  case  and  the  ad  volorem  additions 
to  the  tax  for  civil  fraud,  negligence  or  delinquency 
(excepting  those  concerning  the  tax  estimations) 
shall  be  that  of  the  Special  Agent  imless  and  imtil 
he  withdraws  from  the  case.  He  will  be  responsi- 
ble for  the  method  of  procedirre  and  conduct  of 
the  investigation.  The  cooperating  of&cer  will  be 
responsible  for  the  audit  featiu*es  of  the  case.  The 
[13]  Internal  Revenue  Agent  will  also  be  responsi- 
ble for  taking  any  action  necessary  to  protect  the 
interests  of  the  Govermnent  in  respect  to  the  statu- 
toiy  period  for  assessment" 

Xow,  having  read  to  you  that  regulation,  does 
that  represent  during  the  period  of  years  related 
to,  the  division  of  responsibility  between  the  Inter- 
nal Revenue  Agent  and  the  Special  Agent  in  the 
conduct  of  a  joint  investigation  ? 

A.  I  am  quite  familiar  with  the  matter  that  you 
have  just  read.  It  was  a  matter  of  contnuious  dis- 
cussion throughout  the  years  whose  responsibility 
was  it  to  do  this  or  that  or  the  other  thinsr.  The 
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the  Kevenue  Agent  when  he  makes  his  investiga- 
tion, he  has  to  first  determine  whether  there  is  evi- 
dence of  fraud.  Now  then,  when  he  is  determining 
evidence  of  fraud,  frequently  he  has  to  establish 
all  of  the  facts  necessary  for  prosecution,  and  that 
is  why  the  Revenue  Agent  has  done  his  work,  and 
then  the  Special  Agent  is  called  in  merely  as  a  pro- 
cedural matter  in  many  cases — and  this  happened 
many,  many  times — because  of  the  matter  of  proc- 
essing his  report  and  the  Revenue  Agent's  report. 

Q.  Does  this  regulation  then  pretty  much  em- 
body the  principles  upon  which  the  earlier  regula- 
tions and  procedures  were  based? 

A.  Well,  there  are  modifications  that  I  at  this 
[15]  moment  couldn't  specify,  wherein  they  are; 
but  it  has  been  out  of  this  area  of  disagreement  for 
years.  It  has  been  straightened  out  where  there 
was  no  conflict  between  the  two  branches,  because 
frequently  it  was  quite  customary  for  the  Revenue 
Agent  to  carry  the  burden  of  the  case  from  the 
beginning  right  do^vn  until  the  juiy  brought  in  a 
conviction  or  the  equivalent.  That  has  happened 
many,  many  times  throughout  the  years. 

Q.  Now,  let  us  take  a  typical  case  by  way  of 
example,  say  investigating  ]\Ir.  Smith.  Let  us  say 
for  example  there  is  nothing  special  about  Mr. 
Smith,  he  owns  .iust  a  factory  down  the  road,  and 
the  Internal  Revenue  Agent,  Field  Di^dsion,  or 
whatever  you  call  it,  is  performing  some  work,  and 
he  audits  the  books  for  a  period  of  two  or  three 
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years,  whatever  the  case  might  be.  Upon  the  compi- 
lation of  all  his  figures,  he  finds  or  suspects  that 
there  is  fraud.  T^Hiat  does  he  do  at  that  point? 

A.    Are  you  speaking  of  presently,  or  what  hap- 
pened  

Q.     Well,  let  us  take  a  period  prior  to  1947. 

A.  Well,  in  that  period — and  that  was  during 
the  period  when  I  had  the  group  over  there — this 
is  what  happened:  If  that  situation  developed  in 
any  group  outside  of  my  group,  when  the  case  was 
assigned  to  me  I  looked  into  it,  I  sized  up  the 
Agent  to  find  out  how  well  qualified  he  was,  and  if 
he  was  well  qualified  he  was  automatically  shifted 
over  to  my  group  or  supervision,  during  which 
time  [16]  I  supervised  his  work  on  that  case,  car- 
ried it  on  to  such  time  as  I  believed  it  was  con- 
cluded, and  if  necessary  we  called  in  a  Special 
Agent. 

Now,  if  it  happened  in  my  own  group,  as  we  did 
have  those  things  happen,  the  Agent  would  carry 
right  on  up  to  the  point  where  we  decided,  "Well, 
this  is  the  time  we  have  to  call  in  a  Special  Agent ;' 
there  is  evidence  of  fraud  here,  here  are  the  facts 
that  we  have  developed  here,"  and  so  forth.  Then 
we  would  call  in  a  Special  Agent. 

Q.  And  from  that  point  on  what  would  the  Spe- 
cial Agent  do  in  that  investigation? 

A.  Well,  to  be  brutally  frank,  and  to  say  some- 
thing I  don't  like  to  say,  in  many  cases  nothing  but 
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the  Eevenue  Agent  whn  he  makes  his  investiga- 
tion, he  has  to  first  detemine  whether  there  is  evi- 
dence of  fraud.  Now  tlin,  when  he  is  determining 
evidence  of  fraud,  freaently  he  has  to  estabhsh 
all  of  the  facts  necessar  for  prosecution,  and  that 
is  why  the  Revenue  Agnt  has  done  his  work,  and 
then  the  Special  Agent  i  called  in  merely  as  a  pro- 
cedural matter  in  man}  cases — and  this  happened 
many,  many  times — ^becase  of  the  matter  of  proc- 
essing his  report  and  tie  Revenue  Agent's  report. 

Q.  Does  this  regulalon  then  pretty  much  em- 
body the  principles  upa  which  the  earlier  regula- 
tions and  procedures  wre  based? 

A.  Well,  there  are  lodifications  that  I  at  this 
[15]  moment  couldn't  pecify,  wherein  they  are; 
but  it  has  been  out  of  tls  area  of  disagreement  for 
years.  It  has  been  strightened  out  where  ther( 
was  no  conflict  between  the  two  branches,  becai 
frequently  it  was  quite  'ustomary  for  the  R( 
Agent  to  carry  the  buien  of  the  case  frj 
beginning  right  do\vn  iitil  the  juiy  broi 
conviction  or  the  equi^lent.  That  hai 
many,  many  times  throighout  the 

Q.    Now,  let  us  take  a  typij 
example,  say  investigj 
for   example   there 
Smith,  he  owns  .i 
the   Internal 
whatever  youi 
he  audits  th 
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years,  whatever  the  case  n  ght  be.  Upon  the  compi- 
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lation  of  all  his  fibres, 


there  is  fraud.  VHiat  does  le  do  at  that  point? 

A.     Are  you  speaking  (  presently,  or  what  hap- 
pened  

Q.     Well,  let  us  take  a  eriod  prior  to  1947. 
A.     Wei],  in  that  perifl— and  that  was  during 
the  period  when  I  had  t    group  over  there— this 


finds  or  suspects  that 


is  what  happened:  If  th 
any  gi^oup  outside  of  my 


he  was  well  qualified 

over 

time 

ried 

ell 


situation  developed  in 
roup,  when  the  case  was 


assigned  to  me   I  lookec  into   it,   I   sized  up   the 
Agent  to  find  out  how  we  qualified  he  was,  and  if 


automatically  shifted 
'vision,    during   which 
ork  on  that  case,  car- 
believed  it  was  con- 
called   in   a   Special 

y  own  group,  as  we  did 

V^^cjit  would  carry 

ided,  ''Well, 

ccial  Agent;' 

are  the  facts 

o  forth.  Then 

would  the  8pe- 

and  to  say  some- 
any  cases  nothing  but 
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take  the  Revenue  Agent's  report  and  paraphrase  it 
and  make  his  recommendations. 

Q.  Would  it  be  the  responsibility  of  that  Special 
Agent  to  go  out  and  further  develop  the  element 
of  intent,  or  any  other  criminal  elements  that  were 
missing  so  far  in  the  investigation? 

A.  If  there  was  anything  missing,  yes;  but  fre- 
quently it  happened,  and  it  happened  quite  often, 
there  was  nothing  missing  in  the  cases,  and  that 
happened  very  frequently.  It  is  something  that  I 
would  prefer  not  to  say  about  my  friends  in  the 
Intelligence  Unit,  but  it  was  a  fact. 

Q.  Now,  let  us  take  a  similar  situation.  We  have 
Mr.  Joe  Jones  down  the  street,  who  is  suspected  of 
being  a  [17]  bookmaker,  and  a  member  of  your 
squad  is  designated  to  audit  his  returns  for  the  last 
three-year  period  prior  to  1947.  ^¥hat  happens  in 
that  situation? 

A.  In  that  case  the  Agent  would  proceed  with 
his  investigation,  and  to  reach  that  point  in  the 
investigation  where  we  believed  that  there  was  suffi- 
cient evidence  to  justify  the  request  for  the  coop- 
eration of  a  Special  Agent.  And  sometimes  actually 
in  a  case  like  that  we  would  find  no  evidence  of 
fraud.  He  might  })e  suspected  of  being  a  bookie,  and 
we  found  no  evidence  of  it,  and  we  closed  the  case 
there,  and  no  Special  Agent  ever  appeared  in  the 
case. 

Q.  And  during  this  period  of  time  in  which  you 
were  working  on  the  case,  in  the  meantime  is  he 


Or  en  E.  Cummins  95 

Plaintiff's  Exhibit  No.  1 — (Continued) 
(Deposition  of  Paris  B.  Claypoole.) 
supposed  to  go  to  the  taxpayer  and  tell  the  taxpayer 
fraud  is  suspected? 

A.     I  didn't  quite  follow  you. 

Q.  During  the  period  of  time  at  which  your 
Internal  Revenue  Agent  is  working  on  the  case  of 
Joe  Jones,  bookie,  is  it  part  of  his  responsibility,  or 
does  he  customarily  go  to  the  taxpayer  and  tell  him, 
"You  are  suspected  of  fraud,  and  I  am  working  on 
that"? 

A.  Oh,  no,  no.  No,  the  Agents  never  tell  a  tax- 
payer that  they  suspect  him  of  fraud,  because  there 
may  not  be  any  suspicion  of  fraud.  There  may  be 
just  suspicion,  and  there  may  not  be  any  fraud 
there. 

Q.  So  before  the  taxpayer  is  told,  there  must  be 
something  more  than  a  suspicion?  [18] 

A.     Yes. 

Q.  There  must  be  a  case  actively  in  process,  is 
that  correct? 

A.  Yes.  The  matter  of  telling  a  taxpayer 
whether  there  is  fraud,  they  usually  don't  learn 
that  now  until  they  are  just  do^vn  here  ready  to 
present  it  to  the  Grand  Jury.  That  is  one  of  the 
other  grey  areas.  The  taxpayer  is  most  anxious  to 
find  out  when  the  Government  thinks  there  is  fraud 
in  the  case,  and  they  can't  find  out. 

Q.  At  any  time  during  the  investigation  by  the 
Internal  Revenue  Agent  is  the  taxpayer  warned  of 
his  Constitutional  rights  that  anything  he  may  say 
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may  be  held  against  him,  or  his  right  to  consult 
counsel,  and  the  like? 

A.  Oh,  yes,  yes.  That  has  been  a  practice  uni- 
versally followed,  and  I  followed  it.  I  think  most  of 
the  men  in  my  Group  did;  they  cautioned  them  as 
to  their  rights,  and  they  were  certainly  instructed 
to,  because  that  was  one  of  the  situations  that  might 
make  or  break  a  case,  on  that  very  point. 

Q.  At  what  point  would  the  taxpayer  be  so 
warned  ? 

A.  That  is  something  that  would  depend  on  a 
particular  case.  I  have  done  it  immediately,  and  I 
have  done  it  sometimes  quite  a  bit  later.  You  have 
to  v\^ait  for  an  appropriate  circmiistance  to  do  that. 
The  Agent  does  not  go  in  to  a  taxpayer  and  say, 
"I  warn  you  of  your  rights,  I  am  going  to  use  it 
against  you."  No,  he  can't  do  that.  [19] 

Q.  Would  the  taxpayer  be  informed  that  the 
man  working  on  his  books  was  a  member  of  the 
so-called  Fraud  Group? 

A.  They  were  most  anxious,  and  the  tax  counsel 
in  a  city  like  Los  Angeles  were  most  anxious  to  find 
out  what  Group  the  man  v.^as  in,  and  if  he  was  in 
Claypoole 's  Group,  the  Fraud  Group,  the  tax  coun- 
sel became  very  active  immediately. 

Q.  But  as  a  matter  of  fact,  until  a  Special 
Agent  entered  the  picture,  the  taxpayer  would  not 
necessarily  know  that  there  was  a  fraud  case  actu- 
ally against  him? 
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A.  He  does  not  know  it  even  when  the  Special 
Agent  is  in  the  picture. 

Q.  You  testified  you  have  not  kno^^al  of  an  in- 
stance in  which  an  Internal  Revenue  Agent  has 
actually  been  threatened  or  has  met  ^vith  physical 
violence  from  the  taxpayer.  Were  any  other  mem- 
bers of  your  Group  authorized  to  carry  firearms'? 

A.    No. 

Q.     Didn't  they  carry  firearms  as  part,  of  their, 
duty?  A.     No. 

Q.  Was  it  the  ]^es]Donsibility  of  your  Group  to 
present  matters  to  the  United  States  Attorney  for 
prosecution  *? 

A.  Actually  it  was  a  matter  of  rightful  practice, 
the  United  States  Attorney  or  a  United  States  At- 
torney sought  our  agents  to  present  cases  to  the 
Grand  Jury,  and  [20]  usually — Now,  there  are  al- 
ways of  course  exceptions,  but  I  would  say  in  my 
experience  that  usually  the  Revenue  Agent  pre- 
sented the  evidence,  and  I  have  aiipeared  before 
Grand  Juries  from  one  end  of  this  country  to  the 
other  throughout  the  years,  and  in  only  two  or 
three  cases  that  I  can  recall  now  did  a  Special 
Agent  appear,  but  the  Revenue  Agent  that  has  done 
the  work  has  to  testify  at  first  hand  on  the  facts. 
That  is  the  experience  that  we  have. 

Q.  But  the  initial  reporting  to  the  United  States 
Attorney  that  a  crime  has  been  committed  or  was 
suspected  of  being  committed,  was  that  a  part  of 
the  duty  of  your  group? 


98  United  States  of  America  vs. 

Plaintiff's  Exliibit  No.  1— (Continued) 
(Deposition  of  Paris  B.  Claypoole.) 

A.  No.  That  is  a  procedural  matter.  It  is  not 
the  Special  Agent's  business  either.  That  is  a  spe- 
cial matter  that  goes  to  the  Attorney  General  of  the 
United  States,  where  they  take  all  these  reports,  the 
Special  Agent's  report  and  Revenue  Agent's  report; 
it  goes  to  Washington  and  ultimately  it  ends  in  the 
Attorney  General's  office  in  Washington.  The  first 
procedure  that  I  testified  about  was  that  in  which 
the  Commissioner  wrote  a  letter  authorizing  and 
directed  to  the  Revenue  Agent  to  present  the  case 
to  the  United  States  Attorney. 

Q.     To  what  year  are  you  referring? 

A.     That  was  back  in  the  very  early  part. 

Q.  Will  you  take  it  chronologically,  so  we  can 
get  what  the  changes  were?  [21] 

A.  Yes,  I  will  be  glad  to.  That  was  in  the  early 
20's.  Then  there  was  set  up  in  Washington  in  the 
Chief  Counsel's  office  a  division,  the  title  of  which 
— I  don't  remember — the  Penal  Division,  who  were 
engaged  on  reviewing  reports  of  the  Special  Agents 
and  Revenue  Agents.  There  was  also  set  up  a  Spe- 
cial Adjustment  Section  in  the  Internal  Revenue 
Bureau  in  Washington,  this  Special  Adjustment 
Section,  whose  duty  it  was  to  examine  and  review 
carefully  the  technical  details  of  all  fraud  cases. 
If  the  taxpayer  requested  it,  or  his  counsel,  confer- 
ences were  held  in  Washington  with  the  Penal  Divi- 
sion and  the  Special  Adjustment  Section,  whose 
duty  it  was  to  examine  and  review  carefully  the 
technical  details  of  all  fraud  cases.  If  the  taxpayer 
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requested  it,  or  his  counsel,  conferences  were  held 
in  Washington  with  the  Penal  Division  and  the 
Special  Adjustment  Division  for  hearing,  and  if  the 
case  was  then  found  to  be  one  where  prosecution 
should  be  had,  it  was  referred  to  the  Attorney  Gen- 
eral, who  in  turn  sent  it  to  the  United  States  Attor- 
ney in  the  particular  district,  and  it  was  then  pre- 
sented to  the  Grand  Jury.  At  that  time  it  was  the 
usual  practice,  at  least  in  my  experience,  to  call 
Claypoole  as  a  witness  to  appear  before  the  Grand 
Jury;  and  as  I  say,  through  the  years  there  were 
only  two  or  three  experiences  of  my  own  in  which 
Special  Agents  appeared. 

Q.     This  was  only  up  to  1947  or  1946? 

A.     This  is  through  1949. 

Q.     Through  1949?  [22] 

A.  Well,  now — oh,  pardon  me.  I  spoke  out  of 
turn.  They  set  up  about  1946 — they  decentralized 
this  Washington  arrangement  and  established  here 
in  San  Francisco  an  office  where  the  cases  went 
there,  where  before  they  went  to  Washington.  The 
purpose  there  was  to  do  the  work  closer  to  home, 
because  Washington  was  so  far  away  for  most 
people. 

Q.  Are  you  acquainted  mth  instances  in  which 
the  United  States  Attorney  or  Assistant  United 
States  Attorney  has  actually  performed  investigat- 
ing work  on  a  particular  case,  Mr.  Claypoole  ? 

A.  Well,  I  have  spent  much  time  wdth  Assistant 
United  States  Attorneys  in  these  cases  in  one  part 


100  United  States  of  America  vs. 

Plaintiff's  Exliibit  No.  1— (Continued) 
(Deposition  of  Paris  B.  Claypoole.) 
of  the  country  and  another,  and  I  have  never  yet 
kno^vn  of  them  to  do  any  investigating  work. 

Q.  AYould  your  answer  be  any  different  if  I 
were  to  tell  you  that  I  in  a  particular  tax  case  have 
made  numerous  trips,  in  one  case  to  another  State, 
in  order  to  develop  and  talk  to  witnesses  and  find 
documentary  evidence  ^ 

A.  I  would  commend  you  very  highly  for  your 
industry. 

Q.  Are  you  acquainted  with  the  action  Mr.  Cum- 
mins has  brought  in  this  case,  Mr.  Claypoole  ? 

A.     Only  in  a  very  vague  way. 

Q.  I  will  state,  before  asking  you  the  next  ques- 
tion, that  it  is  an  action  for  a  certain  sum  of  money 
to  him  for  declaratory  relief,  brought  by  Mr.  Cum- 
mins against  the  United  States,  on  the  basis  that 
the  Department  of  the  [23]  Treasury  and  the  Civil 
Service  Commission  have  wrongfully  denied  him 
his  rights  to  retirement  under  a  certain  statute 
kno^vn  as  691B,  Title  Y.  Are  you  acquainted  with 
that  statute? 

A.  I  have  never  read  it.  I  have  never  even  taken 
the  time  to  look  at  it. 

Q.  In  your  opinion,  does  the  outcome  of  Mr. 
Cummins'  case  have  any  bearing  at  all  upon  any 
retirement  rights  which  you  might  have  or  claim 
against  the  United  States? 

A.  It  may  have.  I  personally  have  no  intention 
of  doing  anything  about  it,  I  am  not  interested  in 
it.  I  put  in  many  years  in  the  Service,  and  I  re- 
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tired,  and  I  am  now  gainfully  employed  outside, 
and  I  have  no  interest  in  it  whatsoever. 

Mr.  Lavine:  That  is  all.  Do  you  have  any  ques- 
tions? 

Cross  Examination 

Q.  (By  Mr.  Machtinger)  :  When  an  Internal 
Revenue  Agent  assigned  to  the  Fraud  Squad  pre- 
pared his  report  after  the  conclusion  of  an  investi- 
gation, did  he  make  a  recommendation  specifically 
for  or  against  criminal  prosecution? 

A.  That  was  somewhat  of  an  open  question. 
Some  did  and  some  did  not.  It  was  a  matter  some- 
what of  the  attitude  [24]  of  the  agent  and  what  he 
thought  of  the  case.  We  usually  tried  to  leave  that 
open,  because  we  didn't  want  a  conflict  in  recom- 
mendations. 

Q.  Isn't  it  true  that  his  main  responsibility  in 
his  report  was  to  i)resent  his  case  as  far  as  the  defi- 
ciency is  concerned  in  any  civil  50'  per  cent  fraud 
penalty  that  he  may  reconmiend  or  not  recommend? 

A.     Yes. 

When  you  say  ''civil  fraud  penalty,"  though,  in 
a  case  where  the  Statute  of  Limitations  is  still  open 
for  criminal  prosecution,  where  you  have  got  a  civil 
fraud  case,  you  usually  have  a  criminal  case,  and 
there  was  very  little  difference,  and  I  don't  know 
of  anyone  that  has  yet  been  able  to  distinguish  the 
difference  between  what  is  civil  fraud  and  criminal 
fraud  in  a  given  case,  when  the  Statute  of  Limita- 
tions has  not  expired  on  criminal  prosecution. 
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Q.  But  aside  from  the  distinction  between  the 
two,  was  it  not  the  responsil^ility  of  the  Special 
Agent  to  make  his  reconmiendation  for  the  crim- 
inal aspects  of  the  case,  and  the  responsibility  of 
the  Internal  Revenue  Agent  to  make  his  recom- 
mendation with  respect  to  the  deficiencies  due  from 
the  taxpayer?  A.     That  is  right. 

Q.  Weren't  there  many  cases  when  an  Internal 
Revenue  Agent  not  assigned  to  your  gToup  ^drtually 
completed  a  case  in  which  he  had  discovered  all  of 
the  facts  necessary  [25]  to  prove  criminal  fraud, 
at  which  time  the  case  would  then  be  transferred 
to  your  group? 

A.  I  do  not  recall  that.  We  had  rather  a  strict 
rule  over  there  about  that  situation,  and  if  anyone 
discovered  evidence  of  fraud,  he  usually  contacted 
me  personally  just  as  quickly  as  he  could,  and  we 
would  take  it  from  there.  I  am  quite  sure  that 
never  happened  during  my  tenure. 

Q.  But  you  did  testify  that  there  were  instances 
in  which  an  Internal  Revenue  Agent  of  the  Field 
Division  who  had  completed  a  large  portion  of  the 
work  necessary  for  the  audit  aspects,  and  whom  you 
considered  to  be  a  capable  agent,  was  then  assigned, 
I  gather  temporarily,  to  your  Group  for  the  com- 
pletion of  the  case? 

A.  You  said  "a  large  portion  of  the  audit."  No. 
Usually  when  they  found  evidence  of  fraud  and 
they  came  to  me  with  a  problem,  if  I  felt  that  they 
were  qualified  to  carry  on,  they  were  automatically 
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transferred  into  my  group  and  under  my  supervi- 
sion for  that  case,  and  frequently  remained  there 
forever  after  working  on  other  cases. 

Q.  But  there  were  Agents  who  did  not  remain 
and  who  after  the  completion  of  the  case  went  back 
to  their  regular  duties? 

A.  There  were  Agents  who  not  only  did  not 
remain,  but  did  not  complete  the  cases,  and  we  took 
them  away  from  [26]  them  and  gave  them  to  an 
agent  who  could  really  do  the  job. 

Q.  Well,  let  me  ask  you,  there  were  Agents  who 
did  complete  the  investigation  mth  a  Special  Agent, 
and  were  then  re- transferred  to  their  duties? 

A.     That  is  right. 

Q.  Did  an  Internal  Revenue  Agent  attached  to 
your  imit  ever  go  ahead  mth  a  criminal  investiga- 
tion where  the  Special  Agent  stated  in  his  opinion 
there  was  no  criminal  case,  and  refused  to  go  ahead 
mthit?  A.     No. 

Q.  If  the  Special  Agent  refused  to  go  ahead 
with  it,  then  the  criminal  aspects  of  the  case  were 
dropped,  is  that  correct? 

A.    We  didn't  pursue  the  case  beyond  that,  no. 

Q.  But  the  man  assigned  to  your  unit  would 
continue  with  the  investigation  of  the  case,  as  far 
as  the  eiYil  aspects  were  concerned? 

A.  We  never  had  any  cases  like  that  over  there 
during  my  time. 

Q.  Regardless  of  your  personal  feelings  as  to 
what  was  accomplished  when  you  called  in  Special 
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Agents,  it  was  nevertheless  necessary  to  call  in  a 
Special  Agent  if  yon  were  going  to  fully  investigate 
a  taxpayer  for  criminal  purposes,  is  that  right? 

A.  It  was  necessary  to  call  in  a  Special  Agent  to 
comply  with  the  regulations  and  the  directives.  [27] 

Q.  You  stated  before,  I  think  quite  accurately, 
the  chronological  sequence  of  the  investigation  re- 
ports. Now,  the  Regional  Counsel's  office  that  was 
referred  to  by  Mr.  La\ane,  is  a  branch  of  the  Chief 
Counsel's  office,  is  that  right?  A.    Yes. 

Q.  And  all  that  was  accomplished  by  the  change 
was  decentralizing  the  functions  that  had  been  per- 
formed previously  in  Washington  to  the  local  offi- 
ces? A.    That  was  the  intent. 

Q.  And  isn't  it  true  that  no  criminal  case  was 
ever  commenced  unless  the  Regional  Counsel  or  the 
Chief  Coimsel  concuiTed  in  their  recommendation 
to  the  Department  of  Justice  that  an  indictment  be 
sought?  A.     Was  commenced,  you  mean? 

Q.  Let  me  rephrase  that.  The  Regional  Counsel 
or  Chief  Counsel  had  the  authority  to  kill  a  case  at 
his  level,  is  that  right?  A.    Yes. 

Q.  Were  you  in  the  Los  Aiigeles  office  when  the 
so-called  Racket  Squad  was  organized? 

A.    No,  sir. 

Q.  Do  you  recall  when  the  position  of  Technical 
Advisor  to  the  Regional  Counsel  was  created? 

A.    Yes,  sir. 

Q.     When  was  that?  [28] 
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A.  I  can't  recall  the  date.  I  remember  the  cir- 
cumstances. 

Q.     Do  you  remember  the  year'? 

A.  No,  I  do  not.  I  am  not  exactly  sure  as  to  the 
year. 

Q.     That  is  all  I  am  interested  in  right  now. 

A.     But  I  remember  the  circumstances. 

Q.     You  don't  remember  the  year?  A.     No. 

Mr.  Machtinger:  I  think  that  is  all.  No  more 
questions. 

Mr.  Lavine :    I  have  no  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  Mortenson) :  Mr.  Claypoole,  if  a 
taxpayer  made  admissions  which  could  be  used  by 
the  Government  in  a  prosecution,  were  such  admis- 
sions made  part  of  the  Revenue  Agent's  report? 

A.    Yes,  sir. 

Q.  Was  it  customary  procedure  to  include  in  the 
Revenue  Agent's  report  any  incriminating  admis- 
sions made  by  the  taxpayer?  A.    It  was. 

Q.  When  the  questions  were  asked  about  the 
audit  features  of  a  criminal  investigation  case,  just 
what  did  [29]  that  include? 

A.     Let  me  get  that  question  again. 
(The  question  was  read.) 

A.    well,  I 

Q.     Let  me  rephrase  my  question. 

A.    All  right. 

Q.    When  you  answered  the  questions  concerning 
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the  audit  features  of  a  fraud  investigation,  what 
did  you  mean  to  inchide  in  the  audit  features? 

Mr.  Machtinger:  Mr.  Mortenson,  are  you  refer- 
ring to  specific  answers  to  specific  questions? 

Mr.  Mortenson:    Yes. 

Mr.  Machtinger:  Could  you  be  a  little  more  spe- 
cific as  to  the  questions  that  you  are  referring  to? 
I  myself  don't  know,  and  I  think  Mr.  Claypoole  is 
puzzled  also  as  to  what  questions  you  are  refer- 
ring to.  ' 

Mr.  Mortenson:  Mr.  Reporter,  will  you  read  the 
question  in  which  Mr.  Machtinger  asked  about  the 
audit  features  of  a  case  being  the  responsibility  of 
the  Revenue  Agent? 

Well,  let  me  ask  the  direct  question  instead,  and 
that  will  solve  that. 

Q.  The  instructions  to  Internal  Revenue  Agents 
referred  to  audit  features  of  a  case  being  the  re- 
sponsibility of  the  Revenue  Agent.  What  is  your 
interx^retation  of  the  w^ords  "audit  features,"  Mr. 
Claypoole?  [30] 

A.  Well,  my  interpretation  of  the  ''audit  fea- 
tures" of  a  case  is  that  the  Revenue  Agent  should 
have  completed  his  investigation  to  the  point  where 
he  could  include  in  his  report  all  matters  pertain- 
ing to  the  tax  liability  of  the  taxpayer,  and  all  evi- 
dence of  the  facts  indicating  either  civil  or  crim- 
inal penalties,  and  do  it  in  such  a  way  that  he  would 
be  prepared  not  only  to  present  the  matter  to  a 
Grand  Jury,  but  to  testify  as  a  witness  in  a  civil  or 
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a  criminal  case,  either  before  the  Tax  Court  or  the 
United  States  District  Court. 

Q.  In  addition  to  securing  evidence  which  would 
be  used  in  the  actual  tax  computations,  what  fur- 
ther duties  did  the  Revenue  Agent  have  in  a  fraud 
classification  ? 

A.  He  had  the  duty  of  gathering  of  evidence  to 
support  the  conclusion  that  is  set  out  in  his  report, 
all  the  auditing  features  in  an  income  tax  investi- 
gation, every  bit  of  evidence  that  was  closely  related 
to  the  audit  features  of  the  case. 

Mr.  Mortenson:    No  further  questions. 

Mr.  Lavine:    No  further  questions. 

Mr.  Machtinger:     No  questions. 

(It  was  stipulated  and  agreed  by  and  be- 
tween counsel  that  the  foregoing  deposition 
shall  be  signed  before  any  Notaiy  Public,  with 
the  same  [31]  force  and  effect  as  though  read 
and  signed  in  the  presence  of  the  Notary  Pub- 
lic before  whom  it  was  taken.) 

/s/  PARIS  B.  CLAYPOOLE, 

Signature  of  Witness. 

Subscribed  and  sworn  to  before  me,  this  16th  day 
of  October,  1956. 

[Seal]         /s/  ELSIE  OALE, 
Notary  Public  in  and  for  the  County  of  Los  Ange- 
les, State  of  California.  [32] 

[Endorsed] :  Filed  October  19,  1956. 
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DEPOSITION  OF  VINCENT  B.  MURPHY 

taken  on  l>ehalf  of  the  plaintiff,  at  Suite  625,  Fed- 
eral Building,  Los  Angeles,  California,  commencing 
at  10:00  o'clock  a.m.,  Wednesday,  October  10,  1956, 
before  Charles  C.  Jenkins,  CSR,  Notary  Public, 
pursuant  to  the  annexed  Stipulation. 

Appearances  of  Counsel:  For  the  Plaintiff: 
Ernest  R.  Mortenson,  Esq.  For  the  Defendant: 
Laughlin  E.  Waters,  United  States  Attorney,  Max 
E.  Deutz,  Assistant  United  States  Attorney,  Chief 
of  Civil  Division,  by  Richard  A.  Lavine,  Assistant 
U.  S.  Attorney  and  Sidney  J.  Machtinger,  Special 
Attorney,  Internal  Revenue  Service.  [1]* 

VINCENT  B.  MURPHY 

having  been  first  duly  sworn,  deposed  and  testified 
as  follows: 

Direct  Examination 

Q.  (By  Mr.  Mortenson)  :  Mr.  Murphy,  will  you 
state  your  name?  A.    Vincent  B.  Murphy. 

Q.    And  what  is  your  business  or  occupation? 

A.     Internal  Revenue  Agent. 

Q.     Are  you  also  a  Group  Supervisor? 

A.     I  am  Supendsor  of  Group  No.  7. 

Q.     And  where  is  your  office  located  ? 

A.  In  the  Federal  Post  Office  and  Courthouse  in 
Los  iVngeles. 


*  Page    numbers   appearing   at    top    of   page    of   Original    Dep- 
osition. 
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Q.  When  were  you  made  Supervisor  of  Group 
No.  7?  A.     October  2,  1949. 

Q.  On  inter-office  communications,  what  is  the 
name  usually  given  to  Group  No.  7? 

A.     Fraud  Group. 

Q.  Before  you  were  named  Group  Supervisor 
of  the  Fraud  Group,  what  were  your  duties  in  the 
Internal  Revenue? 

A.     Internal  Revenue  Agent  in  the  Fraud  Group. 

Q.  When  did  you  first  become  acquainted  with 
Oren  E.  Cummins?  [2] 

A.  When  I  first  came  to  California,  as  an  agent 
on  January  2,  1938. 

Q.  What  position  did  Mr.  Cummins  hold  in 
1938,  if  you  recall? 

A.  He  was  an  Agent  in  the  Fraud  Group,  under 
the  supervision  of  Mr.  Warner  E.  Williams. 

Q.  Were  you  a  Revenue  Agent  in  the  Fraud 
Group  in  1938  ?  A.     I  was. 

Q.  When  you  became  Group  Supervisor  on 
October  2,  1949,  what  position  did  Mr.  Cuimnins 
hold? 

A.  He  was  still  a  Revenue  Agent  in  the  Fraud 
Group. 

Q.  Do  you  recall  when  Mr.  Cummins  retired 
from  the  Service  ?  A.     December  31,  1954. 

Q.  Mr.  Murphy,  would  you  explain  generally 
the  fimctions  of  a  Revenue  Agent  and  the  functions 
of  a  Special  Agent  during  the  time  they  conduct  a 
joint  investigation  for  fraud? 
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A.  Well,  first  of  all,  some  cases  originated,  some 
allegational  fraud  cases  originated  in  our  Group, 
the  Fraud  Group,  and  some  originated  in  the  Spe- 
cial Intelligence  Unit.  If  they  originated  in  the 
Fraud  Group,  the  Agent  would  make  his  investiga- 
tion up  to  a  point  where  he  would  have  indications 
of  fraud. 

Q.  Pardon  me.  By  "Agent"  you  mean  Revenue 
Agent?  [3] 

A.  Revenue  Agent.  At  that  time  he  was  in- 
structed to  cease  operations  and  ask  for  the  coop^ 
eration  of  a  Special  Agent.  If  the  case  was  accepted 
for  joint  investigation  by  the  Special  Agent,  they 
would  then  work  together,  the  Revenue  Agent  and 
the  Special  Agent  would  work  together  to  cany  the 
case  through  to  completion.  At  the  end  of  the 
examination,  the  Special  Agent  would  then  submit 
the  case  with  his  recommendations  as  to  whether  he 
thought  criminal  action  should  be  taken. 

Q.  During  the  investigation,  roughly  what  were 
the  duties  of  the  Revenue  Agent  ? 

A.  The  Revenue  Agent's  duties  were  the  audit 
features  of  the  case.  The  Special  Agent's  duties 
were  to  procure  evidence  for  criminal  prosecution. 

Q.  By  ''evidence  for  criminal  prosecution"  do 
you  mean  evidence  relating  to  the  element  of  crim- 
inal intent,  mainly?  A.     Yes. 

Q.  During  the  conduct  of  a  joint  investigation, 
speaking  about  the  period  when  Mr.  Cummins  was 
a  Revenue  Agent  in  your  Group  did  the  Special 
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Agent  have  any  authority  to  order  a  Revenue  Agent 
to  do  any  particular  act? 

A.  Well,  that  is  a  question.  According  to  the 
rules  and  regulations,  the  Special  Agent  was  sup- 
posed to  be  in  charge  of  the  investigation,  but  the 
Revenue  Agent  was  supposed  to  be  in  charge  of  the 
audit  features  of  the  case,  [4]  so  I  don't  think  it 
has  ever  been  definitely  decided  who  was  the  boss, 
and  that  is  a  question  that  has  been  brought  on  as 
long  as  I  can  remember. 

Q.  Did  the  Special  Agent  have  any  disciplinary 
powers  of  any  kind  over  the  Revenue  Agent? 

A.     Not  that  I  know  of. 

Q.  To  whom  did  the  Revenue  Agent  answer, 
insofar  as  supervision  was  concerned? 

A.     To  his  Supervisor  in  the  Fraud  Grroup. 

Q.  To  whom  did  the  Special  Agent  answer,  inso- 
far as  authority  and  discipline  was  concerned? 

A.     To  the  Chief  Special  Agent. 

Q.  At  the  time  that  Mr.  Cummins  was  a  Reve- 
nue Agent,  did  the  Special  Agent  in  Charge  and 
the  Revenue  Agent  in  Charge  have  a  common  Su- 
pervisor, or  were  their  Supervisors  independent  of 
each  other? 

A.  Well,  at  that  time  the  only  common  Super- 
visor they  had  would  be  the  Commissioner  in  Wash- 
ington. 

Q.  The  line  of  authority  for  the  Special  Agent 
proceeded  in  what  way? 


112  United  States  of  America  va. 

Plaintiff's  Exhibit  No.  2— (Continued) 
(De]Dosition  of  Vincent  B.  Miii^phy.) 

A.  I  think  it  was  direct  from  the  Commissioner 
in  Washington. 

Q.  Is  it  true  that  a  Special  Agent  would  report 
to  the  local  Special  Agent  in  Charge,  and  the  local 
Special  Agent  in  Charge  would  report  to  the  head 
of  the  Intelligence  Unit  in  Washington,  who  in  turn 
was  responsible  to  the  [5]  Commissioner? 

A.     That  is  the  way  I  imderstand  it,  yes. 

Q.  In  actual  practice,  in  the  investigation  of  a 
fraud  case  is  it  possible  to  divide  duties  into  crim- 
inal and  non-criminal  features? 

A.  During  the  investigation,  I  would  say  no; 
but  at  the  teraiination  of  the  investigation,  there 
would  be  certain  items  on  which  they  would  have 
sufficient  evidence  for  criminal  prosecution,  and 
other  items  would  be  just  technical. 

Q.  Under  the  rules  and  regulations  in  force 
during  Mr.  Cummins'  tenure,  was  it  possible  for 
the  Special  Agent  to  make  a  recommendation  of 
prosecution  mthout  the  report  of  a  Revenue  Agent  ? 

A.  No.  At  that  time  the  Revenue  Agent  was 
charged  with  the  duties  of  submitting 

Mr.  Machtinger:  At  what  time?  Will  you  spe- 
cify what  time? 

Mr.  ]\Iortenson:  My  question  was  asked  during 
Mr.  Cummins'  tenure. 

Mr.  Machtinger:    The  entire  time  of  his  tenure? 

Mr.  Mortenson:     Yes. 

The  Witness:  The  Revenue  Agent  is  charged 
^vith  the  duties  of  preparing  a  confidential  report, 
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which  is  supposed  to  contain  all  the  evidence  neces- 
sary for  the  assertion  of  the  50  per  cent  civil  pen- 
alty. That  report  was  then  submitted  to  the  Spe- 
cial Agent,  who  in  turn  prepared  [6]  his  o^vn  re- 
port as  to  the  criminal  portion  of  the  case. 

Q.  What  was  usually  presented  as  Exhibit  No. 
1  to  the  Special  Agent's  report*? 

A.     The  Revenue  Agent's  report. 

Q.  Is  it  true  that  all  indictments  brought  for 
evasion  of  tax  allege  an  amount  of  tax  that  has 
been  evaded? 

A.  No,  just  those  portions  which  you  are  able 
to  prove  criminal  intent  on. 

Q.  In  the  indictment  is  there  always  an  allega- 
tion concerning  a  specific  amount  of  tax  which  has 
been  evaded?  A.     I  think  so. 

Q.  Under  the  rules  and  the  regulations  who 
computed  the  figures  for  such  an  amount  which 
was  stated  in  the  indictment? 

A.  Well,  up  to  the  time  I  think  they  formed  a 
Technical  Advisor  to  the  Regional  Counsel,  I  think 
that  was  done  hj  the  Revenue  Agent;  but  after 
the  appointment  of  a  Technical  Advisor  to  the 
Regional  Comisel,  I  think  it  was  his  duty  to  com- 
pute the  tax. 

Q.  As  between  a  Revenue  Agent  and  a  Special 
Agent,  whose  duty  would  it  l)e  to  compute  the 
tax  which  w^ould  be  stated  in  the  indictment? 

A.  Well,  it  was  always  the  duty  of  the  Reve- 
nue Agent  to  compute  taxes. 
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Q.  In  your  duty  as  a  Group  Supervisor  of  the 
Fraud  Group,  and  as  an  Internal  Revenue  Agent 
investigating  [7]  fraud  cases,  do  you  recall  any 
criminal  prosecution  in  which  a  Revenue  Agent  did 
not  take  part  in  the  investigation,  where  the  indict- 
ment was  for  evasion  of  taxes? 

A.  Yes.  Deputy  Collectors  at  time  worked  up 
fraud  cases. 

Q.  Except  then  for  Deputy  Collectors  who  did 
the  same  work  as  a  Revenue  Agent,  were  there 
any  cases  of  prosecution  without  an  investigation 
by  either  a  Revenue  Agent  or  a  Deputy  Collector? 

A.     Not  for  income  tax  evasion. 

Q.  In  a  joint  investigation  for  fraud  as  be- 
tween a  Special  Agent  and  a  Revenue  agent,  which 
generally  spent  more  time  Avith  the  taxpayer,  his 
associates  and  his  employers? 

A.  Well,  the  Revenue  Agent  would  have  to 
spend  more  time,  because  he  had  to  make  the  audit 
of  the  case. 

Q.  In  the  ordinary  fraud  case,  where  there  is 
a  joint  investigation,  who  generally  had  the  first 
personal  contact  with  the  taxpayer,  as  between  the 
Revenue  Agent  and  the  Special  Agent? 

A.  Prior  to  January  1,  1955,  it  was  generally 
the  Revenue  Agent.  Since  January  1,  1955,  the 
new  mimeogi'aphed  55-19  states  that  preliminaiy 
investigation  shall  be  made  by  the  Special  Agent, 
at  w^hich  time  he  usually  contacts  the  taxpayer. 

Q.     When  Mr.  Ciunmins  was  a  Revenue  Agent 
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under  your  supervision,  what   group  handled  the 
so-called  "racketeer    [8]    cases'"? 

A.  A  sj)ecial  group  was  formed  to  handle  racke- 
teer cases.  I  think  it  was  about  1950  it  was  put 
under  the  supervision  of  Mr.  Raymond  Maddocks. 

Q.  Prior  to  the  organization  of  this  Racket 
Squad,  and  since  it  was  dissolved,  what  group  han- 
dled the  so-called  racketeer  cases'? 

A.     Group  No.  7,  the  Fraud  Group. 

Q.  Was  Mr.  Cummins  during  the  time  he  was 
imder  your  supervision  assigned  any  so-called 
"racketeer  cases"?  A.     Yes. 

Q.  Mr.  Murphy,  we  do  not  wish  to  have  any  of 
these  names  entered  in  the  record,  but  it  is  per- 
missible, I  believe,  for  you  to  refer  to  the  indi- 
viduals in  a  way  in  which  they  may  not  be  identi- 
fied. I  hand  you  a  list  of  names,  and  ask  you 
whether  you  have  seen  tliis  before. 

A.    Yes,  I  have. 
■     Q.     Was  that  during  the  period  when  Mr.  Cum- 
mins was  seeking  retirement? 

A.  That  particular  list  was  after  Mr.  Cmnmins 
had  retired. 

Q.    And  what  does  that  list  represent? 

A.  It  purports  to  represent  cases  worked  by 
Mr.  Cummins  while  he  was  a  member  of  the  Fraud 
Group. 

Q.  And  as  far  as  you  know,  did  he  investigate 
the  cases  listed  on  these  pages?   [9] 
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A.  From  1949  on  I  know  to  my  knowledge  that 
he  did  investigate  all  of  those  cases. 

Q.  Now,  these  names  are  listed  imder  years,  is 
that  correct? 

A.  That  is  correct.  It  lists  1949,  1950,  1951, 
1952,  1953  and  1954. 

Q.  In  how  many  of  the  cases  here  were  the 
taxpayers  suspected  of  committing  criminal  fraud? 

A.     I  think  in  all  cases. 

Q.  What  proportion  assigned  to  Mr.  Cummins 
when  he  was  under  your  supei^v^ision  were  cases 
in  which  the  taxpayers  were  suspected  of  commit- 
ting criminal  fraud? 

A.  I  think  all  cases  that  were  assigned  to  Mr. 
Cummins  by  me  were  potential  fraud  cases. 

Q.  By  that  do  you  mean  that  there  was  a  suspi- 
cion that  the  taxpayers  could  have  committed  crim- 
inal fraud  against  the  United   States? 

A.     That's  right. 

Q.  Now,  without  mentioning  any  names,  do  you 
find  on  this  list  the  names  of  individuals  who  were 
considered  racketeers  or  questionable  characters? 

A.     Yes,  quite  a  number  of  them. 

Q.  Mr.  Murphy,  was  there  at  a  time  a  list  cir- 
culated in  the  Internal  Revenue  Service,  then 
known  as  the  Bureau  of  Internal  Revenue,  which 
purported  to  contain  names  of  racketeers?  [10] 

A.  Well,  there  was  a  list  made  up  of  suspected 
racketeers  when  the  Racketeer  Group  was  formed. 
That  is  the  only  list  I  know. 
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Mr.  Lavine:     That  is  in  1950? 

The  Witness:     1950. 

Q.  (By  Mr.  Mortenson)  :  Do  you  know  whether 
Mr.  Cummins  had  personal  contact  with  individuals 
who  had  been  classified  as  possible  racketeers? 

A.  Well,  they  hadn't  been  classified  up  to  the 
time  the  Racketeer  Group  was  started,  but  we 
considered  them  such. 

Q.  That  is,  taxpayers  investigated  by  Mr.  Ciun- 
mins  were  deemed  by  you  to  be  racketeers? 

A.  Yes,  and  by  "racketeers"  we  considered 
gamblers  and  other  persons  in  the  criminal  element. 

Q.  Mr.  Murphy,  will  you  say  that  Mr.  Cimimins 
was  exposed  to  danger  more  than,  the  same  as,  or 
less  than  the  Special  Agents  who  cooperated  with 
him  in  criminal  fraud  investigations? 

A.  Well,  if  you  base  that  on  an  element  of 
time  working  on  the  case,  I  would  say  that  Mr. 
Cummins  worked  longer  on  the  cases  as  a  rule  than 
the  Special  Agents,  and  if  the  Special  Agent  was 
open  to  any  acts  of  violence  by  the  taxpayer,  I 
would  think  that  Mr.  Cimimins  was  open  to  the 
same  danger. 

(A  short  recess  was  had.) 

Q.  (By  Mr.  Mortenson) :  Mr.  Murphy,  in  the 
ordinary  [11]  investigation  of  a  criminal  case,  is  it 
necessary  for  the  Revenue  Agent  to  examine  some 
or  all  of  the  books  and  records  of  the  taxpayer? 

A.    When  he  can  get  them,  yes;  but  there  are 
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lots  of  cases  where  we  cannot  get  any  books  and 
records  of  the  taxpayer. 

Q.  Is  it  ordinary  j)i'ocediire  to  attem]_3t  to  in- 
spect the  books  and  records  of  the  taxpayer? 

A.    Yes. 

Q.  And  whose  function  is  it  to  make  such  an 
inspection?  A.     The   Revenue  Agent. 

Q.  Mr.  Murphy,  do  you  know  when  the  Intelli- 
gence Unit,  now^  kno^vn  as  the  Intelligence  Divi- 
sion, became  a  part  of  the  Treasury  Department? 

A.     I  understand  it  was  in  1919. 

Q.  Was  that  at  the  time  when  Mr.  Elmer  Irey 
and  five  other  Post  Office  Inspectors  transferred 
to  the  Treasury  Department? 

A.     That  is  what  I  am  told. 

Q.  Mr.  Murphy,  do  you  know  whether  it  Avas 
a  crime  to  evade  taxes  prior  to  1919? 

A.  I  think  it  was  made  a  crime  in  1919.  Prior 
to  that  it  was  a  misdemeanor. 

Mr.  Machtinger:  Testify  personally  from  your 
own  knowledge,  just  what  you  know. 

The  Witness:  Then  I  can  answer  that  and  say 
I  don't   [12]   know. 

Mr.  Mortenson :  That  is  all  I  have.  Do  you  have 
any  cross-examination,  Mr.  Lavine  and  Mr.  Mach- 
tinger? 

Cross  Examination 

Q.  (By  Mr.  Lavine) :  In  reference  to  the  ques- 
tions and  your  answers  concerning  the  so-called 
Fraud  Squad  activities,  with  the  exceptions  that 
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you  listed,  giving  some  cut-off  dates,  1950  and  1954 
and  1955,  do  your  answers  cover  the  entire  period 
of   service    which    Mr.    Cummins    claims    to    have 
rendered  ? 

Before  I  make  that  into  a  question,  I  will  give 
you  some  little  more  definite  questions  along  that 
line. 

As  I  understand  Mr.  Cmmnins'  case,  he  lists 
activities  from  the  years  1928  to  1953,  inclusive, 
or  some  parts  of  those  years.  Now,  in  your  an- 
swers heretofore,  when  you  have  described  activi- 
ties of  the  Fraud  Squad,  do  you  also  refer  to  the 
periods  prior  to  your  coming  to  California? 

A.    No. 

Q.  In  other  words,  your  testimony  only  relates 
to  the  period  in  your  personal  knowledge? 

A.     That  is  right. 

Q.  Mr.  Murphy,  you  described  the  duties  of  one 
category  of  Internal  Revenue  Agents,  namely, 
members  of  the  so-called  Fraud  Group.  Prior 
to  the  time  of  retirement  of  Mr.  Cummins,  which 
was  January  31,  1954,  what  other  [13]  categories 
were  there  of  Internal  Revenue  Agents? 

A.  Well,  there  was  the  regular  Field  Agent, 
who  made  the  ordinary  examination. 

Q.     Wliat  were  his  duties  in  the  group? 

A.  Well,  he  would  investigate  returns  given  him 
for  examination,  and  if  he  should  find  any  indica- 
tions of  fraud,  he  would  immediately  stop  his  ex- 
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amination   and  transfer  them  over  to   the   Fraud 
Group  for  consideration. 

Q.  Let's  go  through  a  typical  case.  Supposing 
I  am  under  investigation — ^I  as  an  individual,  not 
as  an  Assistant  U.  S.  Attorney,  Let  us  suppose 
that  an  audit  has  been  made  by  an  Internal  Reve- 
nue Agent  attached  to  the  Field  Unit,  say  Internal 
Revenue  Agent  Smith.  Supposing  he  has  made 
a  rather  complete  audit  of  my  activities  over  a 
couple  of  years  in  question  and  finds  or  suspects 
there  is  a  fraud.  Wliat  hapi^ens  then?  Is  his 
audit  turned  entirely  over  to  the  Fraud  Squad,  or 
what  happens? 

A.  At  the  time  Mr.  Cummins  was  with  us,  if 
any  Agent  found  indications  of  fraud,  they  would 
be  submittted  to  the  Fraud  Group  for  considera- 
tion, and  if  we  thought  that  there  was  sufficient 
indication  of  fraud,  we  would  then  ask  for  a  joint 
investigation  with  a  Special  Agent. 

Q.  Who  would  then  work  with  the  Special 
Agent,  the  original  Field  Unit  man? 

A.  No,  he  would  transfer  the  case  to  the  Fraud 
Group,  and  one  of  the  Fraud  men  would  go  after 
the  suspect.   [14] 

Q.  In  uormal  circumstances  would  the  original 
agent  have  anything  further  to  do  with  the  case? 

A.     No. 

Q.  Not  even  in  a  situation  where  he  had  a  sub- 
stantial amoimt  of  work  and  made  extensive  notes? 
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A.  No,  I  don't  ever  know  of  an  agent  that  has 
worked  in  the  field  in  a  fraud  case. 

Q.  In  other  words,  was  Mr.  Cummins  assigned 
to  this  so-called  '^Racketeer  Squad"  during  his 
tenure  of  duties'?  A.     No. 

Q.  Mr.  Murphy,  I  show  you  a  copy  of  a  docu- 
ment which  is  attached  to  a  file  marked  "Certified 
and  Corrected  Copies  of  Official  Documents,"  con- 
tained in  the  retirement  file  of  Oren  E.  Ciunmins. 
I  am  not  going  to  introduce  this  in  evidence,  be- 
cause it  is  going  to  be  introduced  in  evidence  later, 
Mr.  Murphy.  I  would  like  you  to  read  that  page 
and  tell  me  whether  that  page  is  a  job  description, 
including  tasks  and  performance  standards  of  an 
Internal  Revenue  Agent  GS-12  assigned  to  the 
Fraud  Group  during  your  term  as  head  of  that 
Group.  Incidentally,  for  the  purpose  of  referring 
to  this,  this  is  Exhibit  E  to  the  sheaf  of  docu- 
ments that  I  have  just  mentioned. 

Mr.  ]\iortenson:  Yes,  and  for  further  identifica- 
tion, it  has  the  ending,  "Internal  Revenue  Agent, 
GS-12,  Assigned  to  Fraud  Group,"  with  signature 
at  the  bottom,  "Vincent  B.  Murphy,  Group  Cliief," 
dated  6-15-1951,  with  the  name  ''Oren  [15]  E. 
Cummins,  Agent,"  at  the  bottom. 

Mr.  Lavine:  In  view  of  the  length  of  the  ques- 
tion, and  Mr.  Mortenson's  remarks,  I  will  re  frame 
my  question. 

Q.  Does  that  page,  this  sheet,  set  forth  job  de- 
scription, including  task  and  performance  stand- 
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ards  of  Mr.  Cumniins,  as  a  member  of  the  Fraud 
Group  ? 

A.  It  does.  You  said  this  bore  my  signature 
and  the  signature  of  Cummins.  This  is  just  a 
copy,  mth  the  signatures  typed  in. 

Q.  For  the  purposes  of  identification,  I  show 
you  the  original  of  which  this  pui^ports  to  be  only 
a  certified  copy  of  the  original.  The  copy  that  I 
have  sho\Am  you  appears  to  be  a  true  copy,  does 
it  not?  A.     It  appears  to  be,  yes. 

Q.  Now,  as  part  of  the  duties  of  members  of 
the  Fraud  Squad,  are  they  authorized  by  law  or 
by  regulation  or  by  custom  to  issue  or  carry  fire- 
arms'?  A.     No,  sir. 

Q.  Do  they  as  a  matter  of  course  carry  or  pos- 
sess firearms?  A.     No,  sir. 

Q.  Now,  with  reference  to  the  degree  of  risk 
run  by  members  of  the  Fraud  Group,  during  your 
tenure  of  office  were  any  members  of  your  Group 
shot  at  or  assaulted  with  deadly  weapons'? 

A.  I  don't  know  of  any  Agent  or  Special  Agent 
that  was  [16]  assaulted  or  shot  at. 

Q.  Approximately  how  many  years,  Mr.  Mur- 
phy, have  you  been  engaged  in  activities  in  or 
comparable  to  the  Fraud  Group  type  of  work? 

A.     Eighteen  years. 

Q.  Are  you  aware  of  the  nature  of  the  case 
brought  by  Mr.  Cummins?  A.     I  am. 

Q.  In  the  event  that  Mr.  Cummins  should  be 
successful  in  this  case,  would  not  the  outcome  of 
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this  case  serve  as  a  precedent  which  would  l^ear 
some    possible    relationship    to    your    retirement 
rights?  A.     It  is  possible. 

Q.  With  reference  to  the  conduct  of  a  fraud  in- 
vestigation case,  as  I  imderstand  it,  Mr.  Murphy, 
there  are  two  parts  or  elements  that  must  be  estab- 
lished in  a  criminal  fraud  case,  are  there  not;  and 
those  two  elements  may  1)e  broadly  detfined  as  the 
audit  features  of  the  case  and  the  feature  of  estab- 
lishing criminal  intent?  A.     That  is  right. 

Q.     Is  that  a  fair  division?  A.     Yes,  sir. 

Q.  In  the  initial  part  of  the  investigation, 
whether  it  be  for  fraud  or  otherwise,  does  not  the 
Internal  Revenue  Agent  conduct  the  audit  feature 
of  the  case?  A.     Those  are  his  duties.  [17] 

Q.  And  at  some  time  during  pursuit  of  that 
audit  investigation,  he  may  or  may  not  discover 
something  which  causes  him  to  suspect  fraud,  or 
which  involves  a  criminal  intent;  is  that  correct? 

A.     That  is  right. 

Q.  And  at  that  time  he  makes  his  initial  report, 
and  report  of  suspicions  through  channels  to  the 
Intelligence  Unit,  is  that  also  correct? 

A.  That  is  true  as  far  as  the  regular  Field 
Group  is  concerned,  Imt  in  the  Fraud  Group  we 
usually  went  farther  than  that. 

Q.    Would  you  elaborate  on  that,  please? 

A.  We  even  went  so  far  as  to  get  evidence  which 
was  later  given  to  the  Si>ecial  Agent  as  a  part,  of 
the  criminal  action. 
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Q.     In  relation  to  what  features  of  the  case? 

A.  Ally  e\ddence  which  w^e  found  during  the 
course  of  an  audit;  or  lots  of  times  we  would  find 
documents  in  the  taxpayer's  files  which  would  be 
very  valuable  in  the  criminal  case,  and  we  would 
have  those  i^hotostated,  so  that  w^e  would  have 
them  when  they  were  necessary. 

Q.  In  other  words,  the  Internal  Revenue  Agent 
didn't  close  his  eyes  to  the  criminal  intent  features, 
but  what  he  discovered  he  would  turn  over  to  the 
Special  Agent? 

A.  Yes,  or  he  would  include  them  in  his  confi- 
dential report  lots  of  times,  and  the  Special  Agent 
would  get  a  copy  [18]  of  it. 

Q.  Now,  during  the  meeting  in  respect  to  the 
taxpayer,  an  Internal  Revenue  Agent  examines  his 
retTirns,  his  books  and  records,  and  makes  an  audit 
in  the  normal  course  of  affairs.  Isn't  there  a  spe- 
cific time  in  which  the  taxpayer  realizes  that  a 
Special  Agent  has  been  called  into  the  case? 

A.  Usually  when  the  Special  Agent  shows  up 
in  his  office  and  tells  him  he  is  from  the  Intelli- 
gence Unit. 

Q.  Isn't  that  normally  the  first  time  that  the 
taxpayer  realizes  that  he  faces  a  potential  criminal 
suit?  A.     Yes,  I  would  say  so. 

Q.  And  it  is  normally  at  that  point  that  the 
taxpayer  has  real  cause  for  alarm  that  a  suit  is 
very  possibly  in  the  offing,  is  that  right? 

A.     Yes. 


Oren  E.  Cummins  125 

Plaintiff's  Exhibit  No.  2— (Continued) 
(Deposition  of  Vincent  B.  Murphy.) 

Q.  So  prior  to  that  time,  so  far  as  the  taxpayer 
is  normally  concerned,  he  hopes  everything  is  going 
along  smoothly,  and  he  has  nothing  to  worry  about ; 
is  that  correct? 

A.  Well,  that  depends  on  what  kind  of  a  con- 
science he  has  got. 

Q.  Well,  x^rior  to  that  time  he  has  no  special 
reason  to  believe  that  the  Internal  Revenue  Agent 
is  looking  for  or  pointing  at  fraud,  does  he? 

A.     No,  sir. 

Q.  Have  you  had  occasion  to  work  on  any  cases 
with  a  U.  S.  Attorney  or  the  U.  S.  Attorney?  [19] 

A.    Yes. 

Q.  And  during  the  investigation  of  those  cases, 
has  it  been  a  fact  that  the  Assistant  U.  S.  Attor- 
ney assigned  the  case  has  himself  actively  worked 
at  finding  evidence,  such  as  examining  witnesses 
and  going  out  and  looking  at  documents? 

A.     Yes,  sir. 

Q.  Going  out  to  banks  and  looking  at  records 
in  som.e  cases? 

A .  Well,  usually  they  call  for  the  Revenue  Agent 
to  go  oTit  and  get  copies  of  the  records. 

Q.  In  other  words,  the  Internal  Revenue  Agent 
is  the  "leg  man,"  to  use  the  slang  expression.  But 
so  far  as  the  development  of  a  case,  has  it  been 
your  experience  an  Assistant  U.  S.  Attorney  has  in 
cases  where  it  is  necessary  to  further  develop  the 
case,  performed  certain  of  the  duties  that  normally 
would  be  those  of  the  Special  Agent? 
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A.    Yes,  sir. 

Q.  And  some  of  the  duties  which  fall  in  the  pur- 
view of  the  Internal  Revenue  Agent? 

A.     Sometimes,  yes. 

Q.  Now,  is  there  a  Division  of  the  Internal 
Revenue  Service  which  passes  upon  the  sufficiency 
and  legality  of  a  criminal  fraud  case? 

A.     Yes,  sir;  the  Regional  Coiuisel's  office. 

Q.  To  your  knowledge,  what  sort  of  work  is 
done  by  the  Regional  Counsel's  office  in  this  case? 

A.  Well,  they  prepare  the  case  for  trial  and 
line  up  the  witnesses,  and  see  that  the  evidence  is 
sufficient  to  uphold  the  criminal  charges. 

Q.  In  your  experience,  in  certain  cases  have 
members  of  the  Regional  Counsel's  Office,  in  cooper- 
ation with  the  Internal  Revenue  Agent,  Special 
Agent,  performing  some  of  the  duties  of  investiga- 
tion, overlapped  those  of  the  duties  of  the  Inter- 
nal Revenue  Agent? 

A.  At  times  when  the  evidence  is  not  clear,  they 
mil  ask  for  verification  and  ask  for  additional 
evidence. 

Q.  And  have  they  had  occasion  to  interview 
some  of  the  potential  witnesses'?  A.     Yes,  sir. 

Q.     And  criminal  fraud  cases?  A.     Yes,  sir. 

Q.  And  to  interview  the  taxpayer  in  some  cases, 
when  appropriate?  A.    Yes,  sir. 

Q.  Perhai:>s  to  go  out  to  the  taxpayer's  prem- 
ises on  occasion? 

A.    Well,  I  don't  know  whether  they  go  out  to 
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the  taxpayer's  premises,  but  I  know  they  have  in- 
terviewed taxpayers. 

Q.  Suppose  there  is  a  situation,  Mr.  Murphy, 
where  the  Internal  Revenue  Agent  has  reported 
fraud,  and  the  Special  Agent  has  been  called  into 
the  case,  the  Special  [21]  Agent  has  done  a  ceii;ain 
amount  of  investigation.  Can  the  Internal  Reve- 
nue Agent  proceed  with  the  development  of  a  fraud 
case  if  the  Special  Agent  says  no,  or  refuses  to 
acquiesce  in  a  report  recommending  fraud? 

A.  As  far  as  criminal  action  is  concerned,  why, 
when  the  Special  Agent  says  he  will  not  recom- 
mend it,  there  will  be  no  criminal  action;  but  the 
Revenue  Agent  then  has  to  write  a  confidential  re- 
port to  uphold  the  50  per  cent  fraud  penalty. 

Q.  Is  that  true  of  all  Internal  Revenue  Agents 
involved  in  a  proper  case,  and  not  limited  to  mem- 
bers of  the  Fraud  Squad?  A.     That  is  right. 

Q.     The  Fraud  Group?  A.     That  is  right. 

Q.  In  a  case  where  an  ordinary,  garden- vari- 
ety Internal  Revenue  Agent  finds  evidence  in  a 
criminal  case,  doesn't  he  also  submit  such  evidence 
or  a  summary  of  such  evidence  in  his  report  to 
his  superior? 

A.  He  writes  an  information  report  giving  in 
detail  all  that  he  has  found  during  the  course  of 
his  investigation. 

Q.  Which  may  include  evidence  which  would 
point  toward  a  criminal  case? 

A.     That  is  right.     Maybe  I  should  qualify  that 
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last  statement  as  to  the  50  per  cent  penalty.  Prior 
to  the  mimeographed  55-19,  fraud  cases  ^Ye^e  al- 
ways worked  in  the  [22]  Fraud  Group.  If  a 
Special  Agent  turned  them  do"\\ii  for  prosecution, 
we  would  continue  on  in  the  Fraud  Group  to  fin- 
ish the  case.  Those  were  the  old  regulations.  Under 
the  new  regulations,  if  the  Special  Agent  turns 
them  down,  they  go  direct  to  the  Field.  That  is 
since  January  1,  1955. 

Q.  Mr.  Murphy,  I  will  read  to  you  now  Sec- 
tion 4566.1  (1)  of  the  Internal  Revenue  Manual, 
which  i^rovides,  and  I  quote: 

"Responsibility  in  all  full-scale  investigations  for 
the  development  of  evidence  and  for  recommen- 
dations pertaining  to  the  potential  criminal  fea- 
tures of  the  case  and  the  ad  valorem  additions 
to  the  tax  for  civil  fraud,  negligence,  or  delin- 
quency (excepting  those  concerning  the  tax  esti- 
mations), shall  be  that  of  the  Special  Agent  unless 
and  until  he  mthdraws  from  the  case.  He  Avill  be 
responsible  for  the  method  of  procedure  and  con- 
duct of  the  investigation.  The  cooperating  officer 
will  be  responsible  for  the  audit  features  of  the 
case.  The  Internal  Revenue  Agent  a^^II  also  be 
responsible  for  taking  any  action  necessary  to  pro- 
tect the  interests  of  the  Government  in  respect  to 
the  statutory  period  for  assessment."  [23] 

Are  5^ou  familiar  A^ith  that  regulation  ? 

A.  That  regulation  came  out  when  55-19  was  put 
into  effect  on  January  1,  1955. 
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Q.  And  prior  to  that  time  did  matters  contained 
in  that  regulation  cover  the  respective  duties  of 
the  Special  Agent  and  Internal  Revenue  Agent 
assigned  to  a  case?  A.     In  general,  yes. 

Mr.  Lavine:     That  is  all. 

Mr.  Machtinger:  I  would  like  to  ask  a  ques- 
tion to  clarify  a  point. 

Cross  Examination 

Q.  (By  Mr.  Machtinger) :  I  think  you  said 
that  prior  to  55-19  the  Internal  Revenue  Agent 
attached  to  Fraud  would  continue  the  investiga- 
tion, even  though  the  Sjoecial  Agent  had  turned  it 
down  for  criminal  purposes  ?  A.    That  is  right. 

Q.  You  mean,  of  course,  he  would  continue  in 
the  civil  aspect,  and  that  included  the  50  per  cent 
civil  fraud  penalty?  A.     Yes. 

Q.  But  no  longer  the  criminal  aspect  of  the 
case?  A.     No,  sir. 

Q.  One  other  question  with  reference  to  a  ques- 
tion [24]  Mr.  Lavine  asked  you: 

After  a  Special  Agent  comes  out,  it  is  at  that 
time  that  the  taxpayer  is  first  fully  aware  there 
is  an  investigation  for  criminal  purposes,  isn't  that 
right?  A.     I  think  so,  yes. 

Q.  And  isn't  it  true  the  taxpayer  imderstands 
the  different  functions  of  the  Internal  Revenue 
Agent,  who  may  or  may  not  be  attached  to  the 
Fraud  Squad,  and  the  Special  Agent,  that  the  Spe- 
cial Agent  is  there  for  the  criminal  aspect  of  it? 
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A.  I  don't  think  the  general  public  know  much 
about  the  duties  of  agents. 

Q.  When  the  Special  Agent  is  called  out  and  is 
assigned  to  the  case,  isn't  the  taxpayer  then  ad- 
vised of  his  rights,  as  far  as  the  criminal  features 
go,  and  possible  prosecution? 

A.    He  is  supposed  to  be,  yes. 

Q.  Until  that  time  he  isn't  ad^dsed  of  that 
phase  of  the  case,  that  possil^ly  he  may  incriminate 
himself  in  particular  documents  and  certain  other 
aspects  of  the  criminal  investigation? 

A.     No,  sir. 

Q.  So  far  as  the  primary  responsibility  be- 
tween the  Special  Agent  and  the  Internal  Revenue 
Agent,  it  is  clear  between  the  two  of  them,  isn't 
it,  that  the  primary  responsibility  of  the  Special 
Agent  is  for  the  criminal  [25]  aspect,  and  the 
primary  responsibility  of  the  Revenue  Agent  at- 
tached to  the  Fraud  Squad  is  for  giving  such  tech- 
nical advice  in  respect  to  tlie  audit  features  as  the 
Special  Agent  may  require  or  request? 

A.     That  is  true. 

Mr.  Machtinger:  I  don't  have  any  further  ques- 
tions. 

Mr.  Lavine:     No  further  questions. 

Redirect  Examination 
Q.     (By   Mr.    Mortenson) :     Mr.    Miu^ohy,    does 
the  fact  that  you  might  possibly  be  affected  by  the 
results  of  tliis  action  in  the  Federal  Court  have 
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any  influence  on  the  answers  to  the  questions  you 
have  given  today,  or  will  give?  A.     No,  sir. 

Q.  Now,  Mr.  Murphy,  assume  that  a  Special 
Agent  has  been  assigned  to  a  case,  and  the  taxpayer 
has  been  warned  of  his  Constitutional  rights;  does 
the  Revenue  Agent  still  pursue  his  work  in  the 
matter  of  investigating  the  case?  A.     Yes,  sir. 

Q.  So  that  the  questions  relating  to  the  knowl- 
edge of  a  taxpayer  that  he  is  suspected  of  crime, 
or  his  lack  of  knowledge,  would  relate  to  the  pre- 
liminary investigation,  would  it  not? 

A.     That's  right.    [26] 

Q.  Now,  assume  we  have  a  situation  where  there 
is  a  double  set  of  books,  one  of  which  corresponds 
to  the  figures  on  the  tax  returns,  and  the  other  one 
showing  the  actual  results  of  business  operations, 
which  I  consider  to  be  an  ideal  fraud  situation 
from  the  Government's  standpoint;  who  nonnally 
would  testify  in  court  as  to  the  contents  of  the 
iDOoks  and  records  and  the  consequences  of  the 
double  set  of  books?  A.     The  Revenue  Agents. 

^  Q.  Who  would  be  the  one,  as  between  the  Rev- 
enue Agent  and  the  Special  Agent,  who  would  se- 
cure the  books,  audit  the  books,  and  make  a  report 
on  such  before  the  case  goes  to  the  United  States 
Attorney's  office? 

A.  During  the  years  in  question  the  Revenue 
Agent,  who  is  usually  the  first  man  on  the  scene. 

Q.  Now,  Mr.  Murphy,  some  questions  have  been 
asked  about  the   criminal  features  and   tlie   non- 
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criminal    or    audit    features    of    an    investigation. 
Would  you  classify  the  work  in   connection  with 
examining'  a  double  set  of  books  a  criminal  feature 
or  a  non-criminal  feature  of  the  investigation? 

A.     The  examining  of  the  books? 

Q.    Yes. 

A.  Well,  I  would  think  if  you  find  two  sets  of 
books,  and  one  is  false,  that  that  is  part  of  the  evi- 
dence that  is  going  to  be  needed  for  criminal  prose- 
cution. 

Q.  That  would  be  evidence  of  criminal  intent, 
would  it  [27]  not?  A.     I  would  think  so. 

Q.  And  it  would  be  the  duty  of  the  Revenue 
Agent  to  conduct  the  examination  in  that  regard, 
is  that  correct? 

A.  It  is  his  duty  to  make  an  audit  of  all  rec- 
ords. 

Q.  Do  you  know  of  any  instances  during  the 
time  that  Mr.  Cummins  was  a  Revenue  Agent,  in 
which  he  had  practically  completed  the  investiga- 
tion before  a  Special  Agent  was  called  in? 

A.     I  think  there  were  several  cases  like  that. 

Q.  With  regard  to  investigations  conducted  by 
Assistant  United  States  Attorneys,  in  your  experi- 
ence what  proportion  of  the  evidence  used  in  court 
would  be  developed  in  such  manner? 

A.  Well,  I  don't  know  of  any  case  where  the 
evidence  was  developed.  They  asked  for  clarifi- 
cation of  evidence  or  further  evidence  to  prove  that 
evidence.     Of  course,  the  duty  of  a  Special  Agent 
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was  to  procure  evidence,  and  there  may  be  cases 
where  they  call  the  Special  Agent  in. 

Q.  With  regard  to  the  fimction  of  the  Regional 
Counsel's  office  in  processing  fraud  cases,  what  por- 
tion of  the  evidence,  in  your  experience,  would  be 
developed  in  that  office  after  the  case  was  referred 
to  the  Regional  Coimsel? 

A.  Well,  that  I  couldn't  answer  definitely,  be- 
cause I  wouldn't  be  apprized  of  what  the  Regional 
Counsel  was  [28]  doing. 

Q.  Regarding  the  fact  that  a  Special  Agent  is 
instructed  to  warn  the  taxpayer  of  his  Constitu- 
tional rights,  and  the  Agent  asks  for  what  might 
be  privileged  evidence  subsequent  to  that,  does  the 
Revenue  Agent  usually  have  contact  with  the  tax- 
payer ?  A.     Definitely. 

Mr.  Mortenson:    That  is  all  I  have. 

Mr.  Machtinger:  May  I  ask  another  question 
or  two? 

Recross  Examination 

Q.  (By  Mr.  Machtinger) :  After  the  comple- 
tion of  a  joint  investigation  by  the  Special  Agent 
and  the  Internal  Revenue  Agent,  does  the  Internal 
Revenue  Agent  write  a  report  which  includes  a 
special  recommendation  as  to  criminal  prosecution? 

A.     No,  sir. 

Q.  Isn't  it  only  the  Special  Agent's  report  which 
recommends  for  or  against  criminal  prosecution? 

A.     Yes,  sir. 

Q.    And  that  Special  Agent's  report,  if  it  is  ap- 
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proved,  is  referred  to  the  Regional  Coimsel's  office, 
is  that  correct?  A.     That  is  correct. 

Q.  And  no  criminal  prosecution  is  commenced 
imless  [29]  the  Regional  Counsel  recommends  crim- 
inal prosecution  l)e  commenced  against  the  tax- 
payer? A.     That  is  right. 

Q.  So  in  considering  whether  there  shall  or 
will  be  criminal  prosecution  against  the  taxpayer, 
the  Internal  Revenue  Agent's  report  plays  no  part 
in  the  criminal  aspects  of  the  case? 

Mr.  Mortenson:     Just  a  minute. 

Mr.  Machtinger:  I  mil  withdraw  that.  No 
further  questions. 

Mr.  Lavine:     No  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  Mortenson)  :  I  don't  know  whether 
this  is  a  question  which  you  can  answer,  Mr.  Mur- 
phy, but  do  you  know  whether  it  would  be  the 
duty  of  a  Revenue  Agent  to  report  evidence  of  a 
crime  against  the  Revenue  Act  to  the  local  United 
States  Attorney,  in  the  event  a  Special  Agent  arbi-  1 
trarily  refused  to  reconunend  i)rosecution  ?  * 

Mr.  Machtinger:  May  I  ask  Mr.  Mortenson  to 
define  the  Avord  "duty,"  whether  it  is  duty  mthin 
the  scope  or  functions  of  the  employee,  or  duty  as 
a  citizen? 

Mr.  Mortenson:  I  intended  that  to  mean  a  statu- 
tory duty.   [30] 
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Mr.  Machtinger:  As  distinguished  from  a  duty 
mthin  the  scope  of  the  employment  of  the  Internal 
Revenue  Agent? 

Mr.  Mortenson:  No,  in  connection  with  his  em- 
plojmient  as  an  Internal  Revenue  Agent.  That  is 
a  matter  of  law,  and  probably  is  an  improper 
question. 

Mr.  Machtinger:  Do  you  withdraw  the  question? 
If  not,  I  think  w^e  should  object  to  it,  because  I 
don't  think  a  witness  such  as  Mr.  Murphy  could 
testify  with  reference  to 

Mr.  Lavine:  Well,  of  course  any  objections  are 
reserved  im.til  the  time  of  trial. 

Mr.  Mortenson:    No  further  questions. 

Mr.  Lavine:     No  further  questions. 

/s/  VINCENT  B.  MURPHY, 

Signature  of  Witness. 

Subscribed  and  sworn  to  before  me  this  17th 
day  of  October,  1956. 

[Seal]         /^/  VOLNEY  V.  BROWN,  JR., 
Notaiy  Public,  County  of  Los  Angeles,   State  of 
California. 

[Endorsed] :  Filed   October   19,   1956. 
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PLAINTIFF'S  EXHIBIT  No.  3 

United  States  Civil  Service  Commission 

Washington  25,  D.  C. 

October  10,   1956 

Address  Only  "Civil  Service  Commission."  In 
Your  Reply  Refer  to  File  BAR:EPT:rsp,  and 
Date  of  Tliis  Letter  CSA-380  606. 

Airmail 

Mr.  Oren  E.  Cummins 
918  Encanto  Drive 
Arcadia,  California 

Dear  Mr.  Cummins: 

Your  appeal  to  the  Commission  from  the  deter- 
mination by  the  Retirement  Division  that  your  ap- 
plication for  benefits  under  Section  1  (d)  of  the 
Civil  Service  Retirement  Act  may  not  be  accepted 
has  been  referred  to  this  Board  for  final  decision. 

The  Board  of  Appeals  and  Re^dew  has  made  a 
study  of  the  facts  in  your  case.  Section  1(d)  of 
the  Retirement  Act  provides  that  any  officer  or 
employee  to  whom  this  Act  applies  the  duties  of 
whose  position  are  primarily  the  investigation,  ap- 
prehension or  detention  of  persons  suspected  or 
convicted  of  offenses  against  the  criminal  law  of 
the  United  States  (including  any  officer  or  employee 
engaged  in  such  acti^T^ty  who  has  been  transferred 
to  a  supei'visory  or  administrative  position)  who 
is  at  least  50  years  of  age,  and  who  has  rendered 
20  years  of  service  or  more  in  the  performance  of 
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such  duties  (inchiding  the  duties  of  a  supervisory 
or  administrative  officer  or  employee)  may  on  his 
own  application  and  upon  the  recommendation  of 
the  head  of  the  department  or  agency  in  which  he 
is  serving  and  with  the  approval  of  the  Civil  Serv- 
ice Commission  retire  under  the  provisions  of  this 
Section.  Recommendation  of  the  head  of  the  de- 
partment or  agency  in  which  the  employee  is  serv- 
ing is  required  and  since  the  Treasury  Department 
has  not  submitted  such  recommendation  the  statu- 
tory provisions  of  Section  1(d)  of  the  Act  preclude 
the  acceptance  of  your  application  for  benefits 
thereunder.  Accordingly,  the  decision  reached  by 
the  Retirement  Division  in  your  case  is  affimied. 

For   the   Commissioners : 

Sincerely  yours, 

/s/  JOHN  E.  BLANN, 

John  E.  Blann,  Chairman, 

Board  of  Appeals  and  Review. 


PLAINTIFF'S  EXHIBIT  No.  4 

Office  of  Commissioner  of  Internal  Revenue 

Address  Reply  to  Commissioner  of  Internal  Rev- 
enue and  refer  to  A:PT:PO. 

May  2,  1955 
Mr.  O.  E.  Cunmains 
918  Encanto  Drive 
Arcadia,   California 


138  United  States  of  America  vs. 

Plaintiff's  Exhibit  No.  4— (Continued) 

Dear   Mr.    Cmnniins: 

Commissioner  Andrews  has  asked  me  to  reply 
to  your  letter  of  April  11,  1955,  concerning  your 
eligibility  for  retirement  under  Section  1(d)  of  the 
Retirement  Act. 

You  have  no  appeal  to  the  Civil  Service  Com- 
mission since  retirement  under  Section  1(d)  must 
be  recommended  by  the  head  of  the  agency.  It  is 
not  a  right  to  which  an  employee  becomes  entitled 
by  virtue  of  specific  ser^T.ce  l)ut  is  discretionary 
with  the  Secretary  of  the  Treasury. 

Your  case  has  received  careful  consideration  but 
evidence  has  not  been  presented  to  conclusively 
prove  that  you  x^erformed  the  duties  of  a  Special 
Agent,  which  is  a  position  approved  for  coverage 
under  Section  1(d).  Therefore,  we  have  no  basis 
for  ruling  favorably  on  your  appeal. 

Your  final  appeal  is  to  the  Director  of  Pei^on- 
nel,  Treasury  Department.    In  your  letter  of  March 
21,  1955,  you  stated  that  you  have  information  that 
Revenue  Agents  have  retired  under  Section  1(d). 
In  order  that  we  may  have  the  file  complete,  please  i 
fuiTiish  us  with  the  names  of  these  Revenue  Agents,  i 
When  we  have  this  information,  Ave  will  submit  the  | 
entire  file  to  the  Treasury  Department. 

Very  truly  yours, 

/s/  M.  LATHAM,  JR., 

(Acting)    Director,   Personnel 
and   Training   Division. 
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PLAINTIFF'S   EXHIBIT   No.   5 

U.   S.  Treasury  Department 
Washington  25 
February  7,  1955 
Office  of  Commissioner  of  Internal  Revenue 
Address  Reply  to  Commissioner  of  Internal  Rev- 
enue and  Refer  to  A:PT:PO. 

Mr.  Oren  E.  Cummins 

918  Encanto  Drive,  Arcadia,  CalLfomia 

Dear  Mr.  Ciunmins: 

This  refers  to  your  letter  concerning  your  eligi- 
bility for  retirement  imder  Section  1(d)  of  the 
Retirement  Act. 

The  Treasury  Department  negotiated  with  the 
Civil  Service  Commission  a  list  of  positions  ap- 
proved for  inclusion  imder  Section  1(d).  The  duties 
of  such  positions  had  to  be  within  the  scope  of 
standards  furnished  by  the  Civil  Service  Commis- 
sion. The  position  of  Internal  Revenue  Agent, 
GS-512,  in  the  Audit  Division  has  not  been  ap- 
proved for  coverage;  the  position  of  Special  Agent 
(Tax  Fraud),  GS-1811,  in  the  Intelligence  Di^dsion 
is,  however,  covered. 

As  you  requested,  I  am  enclosing  a  list  of  the 
positions  which  have  been  approved  by  the  Civil 
Ser^ace  Commission. 

Very  truly  yours, 

/s/  M.  J.  FLATTERY, 

M.  J.  Flattery,  Chief,  Placement  Branch,  Person- 
nel and  training  Division. 
Enclosure 
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PLAIXTIFF'S   EXHIBIT  Xo.   6 

U.   S.  Treasury  Department 
Washington  25 
April  5.  1955 

Office  of  Commissioner  of  Internal  Revenue 

Addi-ess  Reply  to  Commissioner  of  Internal  Rev- 
enue and  Refer  to  A:PT:PO. 

Mr.  O.  E.   Ciunmins 
918  Encanto  Drive 
Ai'cadia,  CaMoiTda 

Dear  ]Mr.  Ciunmins: 

This  refers  to  yoiu*  letter  of  March  21.  1955, 
addressed  to  Commissioner  Andi'ews.  with  enclos- 
ures, concerning  yoiu'  desire  to  establish  credit- 
ability  of  sei'vice  for  retirement  under  Section  1 
(d)  of  the  Retirement  Act. 

It  is  mandatory  that  an  employee  occu^^y  a  posi- 
tion approved  for  coverage  imder  Section  1(d)  at 
the  time  he  retii^es  in  order  to  have  his  annuity 
computed  imder  its  provisions.  If  an  employee 
occupying  a  covered  x>osition  needs  time  si>ent  on 
detail  from  an  uncovered  position  t<:>  a  covered 
position  to  make  up  the  necessaiy  twenty  years, 
such  time  spent  on  detail  is  creditable  if  properly 
documented. 

Since  the  iK)sition  of  Internal  Revenue  Agent, 
which  you  occupied  at  the  time  you  retired,  is  not 
approved  for  inclusion  imder  Section  1(d),  you 
are  not,  in  any  case,  eligible  to  have  your  retire- 
ment annuity   computed   imder  the   provisions   of 


Oren  E.  Cummins  141 

Plaintiff's  Exhibit  Xo.  6— (Continued) 
this  Section.     I  am  sorry,  but  we  are  unable  to 
take  any  action  in  your  case. 

Very  tmly  yours, 

s/  M.  J.  FLATTERY, 

^I.  J.  Flattery,  Chief,  Placement  Branch,  Person- 
nel and  Training  Division. 


PLAIXTIFF'S   EXHIBIT   Xo.   7 
(Copy) 

PEXALTT  CASES 

Page  8 
Especially  in  fraud  cases  the  investigation  should 
be  thorough  and  complete  in  every  detail  and  the 
examining  officer  should  aiin  himself  with  knowl- 
edge of  every  phase  of  the  case  for  the  further 
reason  that  he  should  be  prei3ared  to  be  an  intelli- 
gent witness  for  the  CloveiTiment  in  the  event  of 
subsequent  litigation,  either  in  a  civil  trial  before 
the  Board  of  Tax  Appeals  in  connection  with  the 
deteiToination  of  penalty  liability  or  in  a  ciiminal 
tiial  before  the  Unit-ed  States  Federal  Courts. 
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[Endorsed]:  No.  16005.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  Oren  E.  Cummins,  Ap- 
pellee. Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division. 

Filed:  May  7,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  16005 

UNITED  STATES  OF  AJ^IERICA,  Appellant, 

vs. 
OREN  E.  CUMMINS,  Appellee. 

STATEMENT  OF  POINTS 

Appellant,  the  United  States  of  America,  will 
rely  upon  the  follomng  points  in  its  appeal  in  the 
above  case: 

1.  The  district  court  erred  in  granting  a  money 
judgment  for  appellee  for  monies  allegedly  due  him 
under  the  provisions  of  5  U.S.C.  691(d). 

2.  The  district  court  erred  in  holding  that  appel- 
lee at  the  time  of  his  retirement  had  satisfied  all  of 
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the   requirements   for   retirement   under   5   U.S.C. 
691(d). 

3.  The  district  court  erred  in  holding  that  appel- 
lee is  entitled  to  have  his  annuity  computed  under 
5  U.S.C.  691(d). 

4.  The  district  court  erred  in  holding  that  the 
refusal  of  the  Secretary  of  the  Treasury  and  the 
Civil  Service  Commission  to  grant  ai^pellee's  retire- 
ment under  5  U.S.C.  691(d)  was  due  to  an  erro- 
neous interpretation  of  that  Section. 

5.  The  district  court  erred  in  holding  that  in  the 
performance  of  his  duties  appellee  was  subjected  to 
a  degree  of  hazard  as  great  or  greater  than  the 
degree  of  hazard  to  which  the  Special  Agent  with 
whom  he  conducted  investigations  was  subjected. 

6.  The  district  court  erred  in  holding  that  appel- 
lee was  subjected  to  a  degree  of  hazard  contem- 
plated by  5  U.S.C.  691(d). 

7.  The  district  court  erred  in  failing  to  dismiss 
the  action  for  lack  of  jurisdiction. 

8.  The  distiict  court  erred  in  holding  that  the 
Secretary  improperly  refused  to  reconunend  appel- 
lee for  retirement  imder  this  Section. 

9.  The  district  court  erred  in  holding  that  the 
Civil  Service  Commission  improperly  denied  appel- 
lee retirement  benefits  under  5  U.S.C.  691(d). 

10.  The  district  court  erred  in  holding  that  the 
Secretary  of  the  Treasury  and  the  Civil  Service 
Commission  negotiated  a  list  of  positions  covered 
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by  tliis  Section  because  of  an  erroneous  interpreta- 
tion of  the  Statute. 

/s/  sa:muel  d.  slade, 

/s/  ROBERT  S.  GREEN, 

AttoiTieys,  Department  of  Jus- 
tice, Counsel  for  Appellant. 

Certificate  of  SeiTice  Attached. 

[Endorsed]:     Filed    May     12,     1958.     Paul    P. 
O'Brien,  Clerk. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  16005 
United  States  of  America,  appellant 

V, 

Oren  E.  Cummins,  appellee 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA,  CENTRAL 
DIVISION 


BRIEF  FOR  APPELLANT 


JURISDICTIONAL   STATEMENT 

This  is  an  appeal  from  a  judgment  entered  on  Decem- 
ber 13,  1957  by  the  United  States  District  Court  for 
the  Southern  District  of  California  (Tolin,  J.)  grant- 
ing judgment  to  the  appellee  for  $760  as  retirement 
benefits  due  to  him  under  the  provisions  of  5  U.S.C. 
691(d).  The  district  court's  jurisdiction  was  based 
on  28  U.S.C.  1346(a)(2).  The  United  States  filed 
notice  of  appeal  on  February  6,  1958  (R.  30),  time 
for  docketing  the  record  on  appeal  was  extended  by  or- 
der of  the  district  court  to  May  7,  1958  and  the  case 
was  docketed  in  this  Court  on  that  date  (R.  31,  142). 
This  Court's  jurisdiction  rests  upon  28  U.S.C.  1291. 

(1) 


STATEMENT    OF  FACTS 


Appellee,  Oren  E.  Cuminins,  was  employed  by  the 
Internal  Revenue  Service  as  an  Internal  Revenue 
Agent  from  March  26,  1928  to  November  30,  1954, 
when  he  reached  the  mandatory  retirement  age  of  70 
years  (R.  44).  As  an  Internal  Revenue  Agent,  appel- 
lee had  since  October  1928,  been  assigned  to  the  "Fraud 
Group,"  with  the  duty  of  making  joint  investigations, 
with  Special  Agents  of  the  Internal  Revenue  Service 
Intelligence  Unit,  of  suspected  violations  of  the  crimi- 
nal provisions  of  the  Internal  Revenue  Code  (R.  20, 
44,  47-53). 

Appellee  on  October  18,  1954,  made  application  for 
retirement  under  former  Section  1(d)  of  the  Civil 
Service  Retirement  Act,  5  U.S.C.  691(d)  (1952  ed.), 
infra,  pp.  4-5,  which  provided  particularly  liberal  ben- 
efits for  persons  eligible  for  retirement  under  that  Sec- 
tion. The  requirements  for  such  eligibility,  as  set 
forth  in  the  statute,  are  met  by  an  officer  or  employee 
who  (1)  has  performed  certain  hazardous  duties  as 
there  defined  for  a  period  of  at  least  twenty  years; 
(2)  is  at  least  fifty  years  old;  and  (3)  whose  applica- 
tion for  retirement  under  Section  1(d)  has  received 
the  reconmiendation  of  the  head  of  his  department  or 
agency,  and  the  approval  of  the  Civil  Service  Commis- 
sion. The  statute  does  not  set  any  criteria  for  the 
granting  or  withholding  of  the  recommendation  of  the 
head  of  the  agency  or  department  involved,  but  pro- 
vides that  upon  such  recommendation,  the  Civil  Seiw- 
ice  Commission  shall  determine  whether  the  officer  or 
employee  is  entitled  to  retirement  under  Section  1(d). 
The  Civil  Service  Commission,  in  making  such  determi- 
nation, is  required  to  give  full  consideration  to  the 
degree  of  hazard  to  which  the  officer  or  employee  is 


subjected  in  the  performance  of  his  duties,  rather  than 
the  general  duties  of  the  class  of  his  position. 

The  Secretary  of  the  Treasury  refused  to  recom- 
mend appellee  for  retirement  under  Section  1(d)  (R. 
138-141),  and  in  the  absence  of  such  recommendation, 
the  Ci\dl  Service  Commission  advised  apjDellee  that 
there  was  no  authority  for  his  retirement  imder  that 
Section  (R.  136-137).  His  retirement  benefits  were 
therefore  computed  under  the  general  retirement  pro- 
visions of  Section  4(a)  of  the  Act. 

Appellee  then  brought  this  action  in  the  court  below 
(R.  3-6,  9-12),  seeking  in  his  amended  complaint  to 
recover  the  $76  per  month  difference  between  the 
amount  to  which  he  would  have  been  entitled  if  he  had 
been  retired  under  Section  1(d)  of  the  Retirement  Act, 
and  the  amount  he  had  actually  received  since  his  re- 
tirement on  November  30,  1954  under  Section  4(a)  of 
the  Act  (R.  11-12).  He  also  prayed  for  a  judgment 
declaring  that  he  was  entitled  to  be  retired  under  Sec- 
tion 1(d)  (R.  12).  The  district  court,  after  a  hearing, 
held  that  it  had  no  jurisdiction  to  award  declaratory 
relief  in  this  case,  but  awarded  a  money  judgment  to 
appellee  in  the  sum  of  $760,  representing  $76  per  month 
for  the  ten  months  from  December  1,  1954  to  and  in- 
cluding September  1955,  the  date  of  the  filing  of  the 
complaint. 

The  court  found  (R.  20,  21-22,  27)  that  appellee  met 
the  requirements  for  retirement  under  Section  1(d) 
with  respect  to  age,  length  of  service,  and  type  of  work, 
and  specifically,  that  appellee  "in  the  performance  of 
his  duties  was  subjected  to  a  degree  of  hazard  contem- 
plated by  Section  1(d)"  (R.  27).  The  court  found, 
however,  that  the  Secretary  of  the  Treasury,  in  refus- 
ing to  recommend  appellee  for  Section  1(d)  retirement, 


had  not  considered  the  type  of  duties  performed  by 
appellee  indi\idually  nor  the  degree  of  hazard  to  which 
he  was  individually  subjected  in  the  performance  of 
these  duties  (R.  25-26).  Instead,  the  court  held,  the 
Secretary  had  negotiated  with  the  Civil  Service  Com- 
mission a  list  of  positions  which  would  be  eligible  for 
retirement  under  Section  1(d),  and  the  Secretary  had 
withheld  his  recommendation  for  appellee's  retirement 
under  this  Section  on  the  ground  that,  at  the  time  of 
his  retirement,  appellee  was  not  classified  in  one  of 
these  negotiated  positions  (R.  22-26). 

On  the  basis  of  these  and  related  findings,  the  court 
held  (R.  27-28)  that  at  the  time  of  his  application  for 
retirement,  appellee  ''had  satisfied  all  of  the  require- 
ments for  retirement  under  Section  691(d)  of  Title  5, 
USCA  and  is  entitled  to  have  his  annuity  computed 
under  said  Section."  The  court  stated  (R.  28)  that 
Congress  had  intended  each  application  for  retirement 
to  be  considered  on  its  merits  without  regard  to  the 
particular  title  of  the  position  held,  and  concluded 
(R.  28)  that  the  ''failure  of  the  Secretary  of  the  Treas- 
ury and  the  Civil  Service  Commission  to  grant  [appel- 
lee's] retirement  under  Section  691(d)  was  due  to  an 
erroneous  interpretation  of  said  Section  in  that  the 
refusal  of  such  retirement  was  based  upon  a  classifica- 
tion of  positions  which  had  been  set  up  contrary  to  the 
provisions  of  said  Section." 


STATUTES   INVOLVED 


Former  Section  1(d)  of  the  Civil  Service  Retirement 
Act  of  1930,  as  amended,  5  U.S.C.  691(d)  (1952  ed.) 
provided  as  follows  at  the  time  of  appellee's  retire- 
ment: 

Any  officer  or  employee    *    *    *    the  duties  of 


whose  position  are  primarily  the  investigation,  ap- 
prehension, or  detention  of  persons  suspected  or 
convicted  of  offenses  against  the  criminal  laws  of 
the  United  States  (including  any  officer  or  em- 
ployee engaged  in  such  activity  who  has  been  trans- 
ferred to  a  supervisory  or  administrative  position) 
who  is  at  least  fifty  years  of  age,  and  who  has 
rendered  twenty  years  of  service  or  more  in  the 
performance  of  such  duties  (including  the  duties 
of  a  supervisory  or  administrative  officer  or  em- 
ployee) may,  on  his  own  application  and  upon  the 
recommendation  of  the  head  of  the  department  or 
agency  in  which  he  is  serving,  and  with  the  ap- 
proval of  the  Civil  Service  Commission,  retire 
from  the  service ;  and  the  annuity  of  such  officer  or 
employee  shall  be  equal  to  2  per  centum  of  his 
average  basic  salary  for  any  five  consecutive  years 
of  allowable  service  at  the  option  of  such  officer  or 
employee,  multiplied  by  the  number  of  years  of 
service,  not  exceeding  thirty  years.  The  Civil  Serv- 
ice Commission  shall,  upon  recommendation  by  the 
head  of  the  department  or  agency  involved,  deter- 
mine whether  such  officer  or  employee  is  entitled 
to  retirement  under  this  subsection.  In  making 
such  determination,  the  Commission  shall  give  full 
consideration  to  the  degree  of  hazard  to  which  such 
officer  or  employee  is  subjected  in  the  performance 
of  his  duties,  rather  than  the  general  duties  of  the 
class  of  the  position  held  by  such  officer  or 
employee. 

Present  Section  6(c)  of  the  Civil  Service  Retirement 
Act  of  1930,  as  amended,  and  as  renumbered  by  the  Civil 
Service  Retirement  Act  Amendments  of  1956,  70  Stat. 


744,  5  U.S.C.  2256(c)  (1952  ed.,  Supplement  V),  which 
replaced  former  Section  1(d)  and  became  effective  on 
October  1,  1956,  provides  in  pertinent  part  as  follows: 

Any  emjDloyee  the  duties  of  whose  position  are 
primarily  the  investigation,  apprehension,  or  de- 
tention of  persons  suspected  or  convicted  of  of- 
fenses against  the  criminal  laws  of  the  United 
States,  including  any  employee  engaged  in  such 
activity  who  has  been  transferred  to  a  supervisory 
or  administratiA^e  position,  who  attains  the  age  of 
fifty  years  and  completes  twenty  years  of  service 
in  the  performance  of  such  duties  may,  if  the  head 
of  his  department  or  agency  recommends  his  re- 
tirement and  the  Commission  approves,  voluntarily 
retire  from  the  service  and  be  paid  an  annuity  com- 
puted as  provided  in  [Section  9  of  the  Act].  The 
head  of  the  department  or  agency  and  the  Com- 
mission shall  give  full  consideration  to  the  degree 
of  hazard  to  Avhich  such  employee  is  subjected  in 
the  performance  of  his  duties,  rather  than  the  gen- 
eral duties  of  the  class  of  the  position  held  by  such 
employee.  *  *  * 


SPECIFICATION    OF   ERRORS 


1.  The  district  court  erred  in  granting  a  money  judg- 
ment for  appellee  for  monies  allegedly  due  him  under 
the  provisions  of  5  U.S.C.  691(d). 

2.  The  district  court  erred  in  holding  that  appellee  at 
the  time  of  his  retirement  had  satisfied  all  of  the  re- 
quirements for  retirement  under  5  U.S.C.  691(d). 

3.  The  district  court  erred  in  holding  that  appellee 
is  entitled  to  have  his  annuity  computed  under  5  U.S.C. 
691(d). 


4.  The  district  court  erred  in  holding  that  the  refusal 
of  the  Secretary  of  the  Treasury  and  the  Civil  Service 
Commission  to  grant  appellee's  retirement  under  5 
U.S.C.  691(d)  was  due  to  an  erroneous  interpretation 
of  that  Section. 

5.  The  district  court  erred  in  holding  that  in  the  per- 
formance of  his  duties  appellee  was  subjected  to  a 
degree  of  hazard  as  great  or  greater  than  the  degree  of 
hazard  to  which  the  Special  Agent  with  whom  he  con- 
ducted investigations  was  subjected. 

6.  The  district  court  erred  in  holding  that  appellee 
was  subjected  to  a  degree  of  hazard  contemplated  by 
5  U.S.C.  691(d). 

7.  The  district  court  erred  in  failing  to  dismiss  the 
action  for  lack  of  jurisdiction. 

8.  The  district  court  erred  in  holding  that  the  Secre- 
tary improperly  refused  to  recommend  appellee  for 
retirement  under  this  Section. 

9.  The  district  court  erred  in  holding  that  the  Civil 
Service  Commission  improperly  denied  appellee  retire- 
ment benefits  under  5  U.S.C.  691(d). 

10.  The  district  court  erred  in  holding  that  the 
Secretary  of  the  Treasury  and  the  Civil  Service  Com- 
mission negotiated  a  list  of  positions  covered  by  this 
Section  because  of  an  erroneous  interpretation  of  the 
Statute. 


ARGUMENT 


The  District  Court  Should  Have  Dismissed  Appellee's  Suit  for 
Failure  to  State  a  Claim  Upon  Which  Relief  Could  Be 
Granted 

A.  Appellee's  Failure  to  Obtain  the  Recommendation 
of  the  Secretary  of  the  Treasury  Precludes  His 
Claim  for  Retirement  Benefits  Under  Section 
1(d)  of  the  Retirement  Act. 

1.  The  retirement  benefits  of  Section  1(d)  are  to  be 
allowed  only  in  the  discretion  of  the  head  of  the  em- 
ployee's agency.  Former  Section  1(d)  of  the  Civil 
Service  Retirement  Act,  5  U.S.C.  691(d)  (1952  ed.) 
{supra,  pp.  4-5),  under  which  appellee  sought  to  re- 
tire, expressly  vests  in  the  head  of  the  employing 
agency  complete  discretion  to  determine  whether  an 
employee  will  be  considered  for  retirement  under  that 
Section.  The  statute  provides  that  a  Govermnent  em- 
ployee whose  duties  are  primarily  investigatory  and 
who  is  at  least  fifty  years  old  and  has  rendered  at  least 
twenty  years  of  service  in  the  performance  of  such 
duties  ''may,  on  his  own  application  and  upon  the  rec- 
ommendation of  the  head  of  the  department  or  agency 
in  which  he  is  serving,  and  with  the  approval  of  the 
Civil  Service  Commission,  retire  from  the  service 
*  *  *."  The  statute  spells  out  the  method  of  comput- 
ing the  annuity  payable  to  such  an  employee,  and  then 
provides : 

The  Civil  Service  Commission  shall,  upon  rec 
ommendation  by  the  head  of  the  department  or 
agency  involved,  determine  whether  such  officer 
or  employee  is  entitled  to  retirement  under  thi.s 
subsection.     In  making  such  determination,  the 


Commission  shall  give  full  consideration  to  the 
degree  of  hazard  to  which  such  of&cer  or  employee 
is  subjected  in  the  performance  of  his  duties, 
rather  than  the  general  duties  of  the  class  of  the 
position  held  by  such  officer  or  employee. 

Thus,  Section  1(d)  on  its  face  makes  perfectly  clear 
that  its  special  retirement  provisions  can  only  apply 
to  an  otherwise  eligible  employee  where  the  head  of 
the  agency  so  recommends;  in  the  absence  of  such 
a  recommendation,  the  employee  has  no  right  what- 
ever to  the  benefits  of  the  Section. 

a.  The  reason  for  this  requirement  becomes  immedi- 
ately apparent  upon  examination  of  the  history  and 
purpose  of  Section  1(d).  This  Section  is  part  of  the 
Civil  Service  Retirement  Act  of  1930,  5  U.S.C.  691 
et  seq.,  dealing  generally  with  retirement  of  civil  serv- 
ice employees.  As  originally  enacted  the  Retirement 
Act  sought,  inter  alia,  to  provide  for  the  voluntary 
retirement  of  employees  of  a  certain  age  who  had  served 
a  minimum  number  of  years  (5  U.S.C.  691)  and  the 
compulsory  retirement  of  persons  who,  by  reason  of 
age,  were  no  longer  able  to  render  satisfactory  service 
(5  U.S.C.  715).  The  latter  provision  required  the  re- 
tirement on  an  annuity  of  any  employee  who  had  com- 
pleted fifteen  years  of  service  and  had  reached  his 
seventieth  birthday.  In  1947,  Congress  amended  the 
Retirement  Act  to  provide  for  the  voluntary  retire- 
ment "on  his  own  application  and  with  the  consent 
of  the  Attorney  Genera]  *  *  *"  of  any  special  agent 
or  other  investigation  employee  of  the  Federal  Bureau 
of  Investigation  who  was  at  least  fifty  years  of  age 
and  had  rendered  twenty  years  or  more  of  ser\ice  in 
such  capacity.     Public  Law  168,  61   Stat.  307,  80th 


10 

Cong.,  1st  Sess.^  The  object  of  this  amendment  was  to 
allow,  with  the  consent  of  the  Attorney  General,  men 
in  that  service  to  retire  earlier  in  order  that  younger 
men  might  be  induced  to  enter  it.  See  U.S.C.  Congres- 
sional Sei-v^ice,  80th  Cong.,  1st  Sess.,  1947,  p.  1277.  A 
more  liberal  method  of  computing  the  annuity  in  such 
instances  was  provided  in  order  to  prevent  an  economic 
hardship  on  the  employee  and  to  provide  an  incentive 
for  the  employee  to  accept  earlier  retirement.  Thus 
the  Attorney  General  was  able,  when  he  felt  the  bureau 
needed  younger  men  to  perform  its  duties  more  effec- 
tively, to  offer  to  its  older  employees  the  opportunity 
to  retire  under  the  provisions  of  this  Act.  The  stat- 
ute, however,  created  no  right  in  the  agents  to  such 
retirement ;  by  its  terms  the  Attorney  General  was  not 
obligated  to  retire  F.B.I,  employees  merely  because 
they  met  the  age  and  length  of  service  requirement, 
but  was  expressly  given  the  authority  to  allow  their 
retirement  in  his  discretion. 

In  1948,  Congress  extended  these  special  retirement 
provisions  to  other  Government  agencies  employing 
personnel  engaged  primarily  in  law  enforcement.    The 


^Public  Law  168  provided: 

Section  1(b)  of  the  Civil  Service  Retirement  Act  of  May  29, 
1930,  as  amended,  is  amended  by  adding  at  the  end  thereof 
the  following  new  subsection: 

(i)  Any  special  agent,  special  agent  in  charge,  inspector, 
Assistant  Director,  assistant  to  the  Director,  Associate  Direc- 
tor, or  the  Director,  who  is  at  least  fifty  years  of  age  and 
who  has  rendered  twenty  years  of  service  or  more  as  a 
special  agent,  or  as  aforesaid  above,  in  the  Federal  Bureau 
of  Investigation  may,  on  his  own  application  and  with  the 
consent  of  the  Attorney  General,  retire  from  the  service  and 
such  annuity  of  such  employee  shall  be  equal  to  2  per  centum 
of  his  average  basic  salary  for  the  five  years  next  preceding 
the  date  of  his  retirement,  multiplied  by  the  number  of  years 
of  service,  not  exceeding  thirty  years.     [Emphasis  supplied.] 
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1948  amendment,  which  introduced  the  change  upon 
which  appellee  here  bases  his  claim,  likewise  restricted 
its  benefits  to  those  employees  who  secured  "the  rec- 
ommendation of  the  head  of  the  department  or  agency" 
in  which  they  were  serving.  5  U.S.C.  691(d),  supra, 
13.  5.  The  legislative  history  of  this  amendment,  as 
well  as  its  language,  establishes  that,  as  in  the  original 
provision,  this  privilege  of  early  retirement  was  not 
given  as  an  absolute  right  to  the  employee,  but  was 
wholly  dependent  upon  the  decision  of  his  agency 
head,  who  presumably  would  consider  such  factors  as 
the  agency's  need  for  younger  men  in  its  more  hazard- 
ous positions.^  In  short,  the  purpose  of  the  Act,  as 
demonstrated  throughout  its  history,  is  not  primarily 
to  confer  any  benefit  upon  employees  within  its  cover- 
age, but  rather  to  enable  the  Government  agencies  in- 
volved, by  selective  use  of  these  special  benefits,  to  main- 
tain a  force  of  relatively  younger  men  more  capable 
of  performing  the  hazardous  duties  to  which  the  Act 
refers.  Unlike  other  retirement  provisions,  which  are 
primarily  intended  for  the  benefit  of  the  employees 
themselves,  retirement  under  Section  1(d)  remains,  in 


-  See  U.S.  Code  Congressional  Service,  80th  Cong.,  2d  Sess.,  1948, 
p.  2275.  Moreover,  this  legislative  history  strongly  indicates  that 
Internal  Revenue  Agents  were  not  contemplated  as  coming  within 
the  meaning  of  the  provision.  Thus,  while  some  of  the  suggested 
drafts  of  bills  to  amend  Public  Law  168  followed  the  form  of  that 
law  and  specified  which  employees  could  be  retired  under  this  spe- 
cial provision,  none  of  them  specified  Internal  Revenue  Agents. 
See,  e.g.,  the  employees  listed  in  the  draft  on  p.  2281  of  U.S.  Code 
Congressional  Service,  1948,  supra.  The  bill  as  it  was  finally  en- 
acted, Public  Law  879,  62  Stat.  1221,  July  2,  1948,  deleted  all 
reference  to  which  employees  could  be  retired  under  the  Act  and 
entrusted  to  the  Civil  Service  Commission  the  detemiination 
whether  employees,  who  had  been  recommended  for  such  retire- 
ment by  their  agency  heads,  in  fact  had  perforaaed  duties  which 
fall  within  the  purview  of  the  statute. 
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the  first  instance,  a  matter  for  the  agency  head  him- 
self, as  an  important  administrative  tool  in  maintaining 
the  efficiency  of  the  service ;  and  the  employee  himself 
therefore  has  no  vested  right  to  these  benefits.  As  the 
Civil  Service  Conmiission  points  out  in  its  Federal  Per- 
sonnel Manual: 

The  legislative  history  of  this  provision  shows 
that  its  purjoose  is  to  allow  the  earlier  retirement 
of  certain  employees  whose  duties  are  primarily 
the  investigation,  apprehension,  or  detention  of 
persons  suspected  or  convicted  of  offenses  against 
the  criminal  laws  of  the  United  States  who,  because 
of  the  physical  requirements  of  their  positions  and 
the  hazardous  activities  involved,  are  no  longer 
capable  of  carrying  on  efficiently.  Their  replace- 
ment by  younger  men  would  improve  the  service. 
A  more  generous  method  of  computing  the  amount 
of  annuity  is  provided,  not  as  a  special  reward  for 
the  type  of  service  involved,  but  rather  because  a 
more  liberal  formula  is  usually  necessary  to  make 
the  earlier  retirement  (with  resultant  shorter 
service)  economically  possible. 

The  agency  head's  recommendation  for  re- 
tirement under  this  provision  is  discretionary,  and 
the  law  does  not  require  him  to  recommend  retire- 
ment merely  because  the  employee  meets  the  age 
and  service  requirements.  He  should  exercise  his 
discretion  to  recommend  favorably  only  when  he 
determines  that  the  public  interest  would  be  best 
served  by  the  employee's  retirement  with  annuity 
computed  under  the  generous  formula  applicable. 

*    *    *3 


3  Civil  Service  Commission  Federal  Personnel  Manual  R-5-36. 
Since    the    Civil    Service    Commission    is    charged    with    the    re- 
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b.  The  foregoing  discussion  of  the  history  and  pur- 
pose of  Section  1(d),  as  well  as  the  language  of  the 
statute  itself,  makes  clear  that  no  matter  how  well 
qualified  with  respect  to  the  other  statutory  require- 
ments an  employee  may  be,  he  nevertheless  cannot  be 
approved  by  the  Civil  Service  Commission  for  re- 
tirement under  this  provision  unless  he  has  also  re- 
ceived the  recommendation  of  his  agency  head.  Thus 
the  statutory  language  not  only  requires  both  the 
recommendation  of  the  employing  agency  and  the 
approval  of  the  Civil  Service  Commission  as  inde- 
pendent and  equally  necessary  prerequisites  to  Section 
1(d)  retirement"^  but  leaves  no  doubt  as  to  the  dif- 
ference between  the  functions  of  the  two  agencies  in 
effecting  an  employee's  retirement  under  the  Section. 
On  the  one  hand,  the  statute  sets  no  objective  standard 
to  govern  the  granting  or  withholding  of  the  employing 
agency's  recommendation;  and  in  light  of  our  discus- 
sion of  the  purpose  of  the  Act,  supra,  pp.  10-12,  it  is 
perfectly  clear  that  this  was  deliberately  done  to  per- 
mit the  agency  head  himself  to  make  this  detennination 
on  the   basis   of  his   own   assessment   of   the   public 

sponsibility  for  the  administration  of  the  Federal  Retirement 
Program,  including  the  issuance  of  regulations  and  instruc- 
tions thereunder  (5  U.S.C.  709),  the  agency's  interpretation 
of  the  statute  should,  of  course,  be  accorded  great  weight.  United 
States  V.  Citizens  Loan  &  Trust  Co.,  316  U.S.  209,  214;  United  States 
V.  Madigan,  300  U.S.  500,  505.  This  rule  has  special  applicability 
where,  as  here,  "*  *  *  it  involves  a  contemporaneous  construction 
of  a  statute  by  the  men  charged  with  the  responsibility  of  setting 
its  machinery  in  motion,  of  making  the  parts  work  efficiently  and 
smoothly  while  they  are  yet  untried  and  new."  Norwegian  Nitro- 
gen Products  Co.  V.  United  States,  288  U.S.  294,  315. 

^  The  first  sentence  of  the  statute  provides  that  an  otherT\-ise 
eligible  employee  may  retire  under  the  Section  "upon  the  recom- 
mendation of  the  head  of  the  department  or  agency  in  which  he  is 
serving,  and  with  the  approval  of  the  Civil  Service  Commission 


*      ♦      »    M 
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interest  and  the  needs  of  the  service,  rather  than 
simply  in  terms  of  the  individual  employee's  quali- 
fications. Only  if  the  agency  head  determines  to 
recommend  him  for  1(d)  retirement  does  the  employee 
then  acquire  the  right  to  have  his  personal  qualifica- 
tions for  these  benefits  evaluated  by  the  Civil  Service 
Commission.  The  statute  makes  this  plain,  by  ex- 
pressly providing  in  its  second  sentence  that  the 
Commission  "shall,  up07i  recommendation  hy  the  head 
of  the  department  or  agency  involved,  determine 
whether  such  officer  or  employee  is  entitled  to  re- 
tirement under  this  subsection"  [emphasis  supplied]. 
In  determining  this  entitlement,  the  Civil  Service 
Commission  must,  of  course,  apply  the  objective 
statutory  criteria  with  respect  to  age,  length  of  service, 
and  appropriately  hazardous  duty,  including  the  ad- 
monition in  the  final  sentence  of  Section  1(d)  to  "give 
full  consideration  to  the  degree  of  hazard"  to  which 
the  individual  employee  is  subjected.  But  an  em- 
ployee is  not  entitled  to  have  the  Commission  even 
consider  these  qualifications,  let  alone  approve  his 
retirement  under  Section  1(d),  unless  the  head  of  the 
employing  agency  has  -first  recommended  him  for  these 
benefits.^ 


■'"'  Although  the  Act  was  amended  in  1956  to  require  the  agency 
head  as  well  as  the  Civil  Service  Commission  to  consider  the  degree 
of  hazard  to  which  the  individual  employee  was  subjected,  we  show 
{infra,  pp.  21-23),  (1)  that  this  new  legislation  does  not  apply  to 
the  appellee;  (2)  that  it  in  fact  accentuates  the  extent  of  the  dis- 
cretion which  Section  1(d)  vested  in  the  agency  head;  and  (3)  that 
even  if  this  new  language  did  apply  to  appellee,  it  would  still  not  re- 
quire his  agency  head  to  recommend  him  merely  because  he  was  en- 
gaged in  performing  hazardous  duties.  Both  the  old  and  the  new 
statutes,  as  we  show,  leave  the  agency  head  with  full  discretion  to 
withhold  his  recommendation  if,  in  his  view,  the  needs  of  the  service 
or  other  such  factors  so  indicate. 
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2.  Since  the  appellee  was  not  recommended  by  the 
Secretary  of  the  Treasury  for  retirement  under  Sec- 
tion 1(d),  the  district  court  should  have  dismissed 
his  claim  for  the  benefits  of  that  Section.  As  we  have 
'shown,  supra,  pp.  8-14,  the  recommendation  of  the 
head  of  the  employee's  agency  is  a  statiitory  requisite 
for  retirement  under  Section  1(d)  of  the  Retirement 
Act.  Since  the  Secretary  of  the  Treasury,  as  head 
of  the  agency  where  appellee  was  employed,  refused  to 
recommend  him  for  such  benefits,  the  district  court 
plainly  should  have  dismissed  his  complaint  for  failure 
to  state  a  claim  upon  which  relief  could  be  granted. 
For,  although  a  district  court  in  a  suit  under  the 
Tucker  Act  has  jurisdiction  over  a  claim  for  an  annu- 
ity, Dismiike  v.  United  States,  297  U.S.  167,  the 
Supreme  Court  has  made  clear  that  the  court  can  only 
grant  relief  where  the  administrative  denial  of  the 
benefit  turned  upon  a  pure  question  of  law.  "[T]he 
jDOwer  of  the  administrative  officer  will  not,  in  the 
absence  of  a  plain  conmiand,  be  deemed  to  extend  to 
the  denial  of  a  right  which  the  statute  creates,  and  to 
which  the  claimant,  upon  facts  found  or  admitted  by 
the  administrative  officer,  is  entitled."  Id.  at  172. 
A  different  rule  applies,  however,  in  cases  where  the 
authority  to  decide  whether  the  claimant  shall  receive 
the  benefit  is  by  statute  conferred  upon  an  adminis- 
trative officer.  "If  the  statutory  benefit  is  to  be 
allowed  only  in  his  discretion,  the  courts  will  not 
substitute  their  discretion  for  his."    Ihid. 

a.  This  principle  of  the  Dismuke  case  is  not,  of 
course,  novel  doctrine;  for  more  than  a  century,  the 
Supreme  Court  has  consistently  recognized  that  ad- 
ministrative  discretion   in   such   matters   is   not   for 
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judicial  review.®  Thus,  in  United  States  v.  Geo.  S. 
Bush  &  Co.,  Inc.,  310  U.S.  371,  380,  Mr.  Justice  Doug- 
las pointed  out : 

*  *  *  It  has  long  been  held  that  where  Congress 
has  authorized  a  public  officer  to  take  some  speci- 
fied legislative  action  when  in  his  judgment  that 
action  is  necessary  or  appropriate  to  carry  out 
the  policy  of  Congress,  the  judgment  of  the  of- 
ficer as  to  the  existence  of  the  facts  calling  for 
that  action  is  not  subject  to  review.*  *  * 

The  latest  in  the  long  line  of  cases  upholding  this 
doctrine,  Panama  Canal  Co.  v.  Grace  Line,  Inc.,  356 
U.S.  309,  again  makes  clear  that  while  judicial  relief  is 
often  available  in  "situations  where  ministerial  duties 
of  a  nondiscretionary  nature  are  involved",  the  courts 
cannot  intervene  where  "the  decision  to  act  or  not  to 
act  is  left  to  the  expertise  of  the  agency  burdened  with 
the  responsibility  for  decision."    356  U.S.  at  318. 

This,  of  course,  is  such  a  case.  As  we  have  shown  in 
Point  A-1,  supra,  pp.  8-14,  the  authority  to  recommend 
an  employee  for  retirement  under  Section  1(d)  is  by 
statute  vested  completely  in  the  discretion  of  the  head 
of  the  employing  agency.  The  district  court  has  no 
jurisdiction  to  substitute  its  discretion  for  that  of  the 
agency  head,  nor,  since  the  statute  laid  down  no  stand- 
ards to  govern  the  exercise  of  this  discretion,  could  the 
court  inquire  into  the  reason  why  the  recommendation 


^  See,  e.g.,  Martin  v.  Mott,  12  Wheat.  19,  31,  where  Justice  Story 
stated : 

*  *  *  Whenever  a  statute  gives  a  discretionary  power  to  any 
person,  to  be  exercised  by  him,  upon  his  own  opinion  of  certain 
facts,  it  is  a  sound  rule  of  construction,  that  the  statute  consti- 
tutes him  the  sole  and  exclusive  judge  of  the  existence  of  those 
facts.  *  *  * 
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had  been  denied/  Since  this  reconunendation  was  a 
sine  qua  non  to  retirement  under  Section  1(d),  its  ab- 
sence completely  precluded  the  district  court  from 
awarding  appellee  the  benefits  of  this  Section.  Just  as 
if  appellee  had  failed  to  meet  one  of  the  other  statu- 
tory requisites,  such  as  age  or  length  of  service,  so,  too, 
his  failure  to  obtain  the  recommendation  of  the  Secre- 
tary of  the  Treasury  required  the  district  court  to  dis- 
miss his  suit  for  failure  to  state  a  claim  upon  which 
relief  could  be  granted.^ 

b.  Precisely  this  result  was  reached  in  the  only  other 
case  to  consider  this  question,  Gihney  v.  United  States, 
146  F.  Supp.  135  (S.D.  Calif.) .  The  facts  in  the  Gihney 
case  were  on  all  fours  with  those  here;  Gibney,  like 
Cummins,  was  an  Internal  Revenue  Agent  attached  to 
the  Fraud  Unit,  and  when  the  Secretary  of  the  Treas- 
ury refused  to  recommend  him  for  retirement  under 
Section  1(d),  he  brought  suit  for  the  benefits  of  that 
Section.  Chief  Judge  Yankwich,  in  an  extensive  and 
carefully  reasoned  opinion,  sustained  the  Government's 
defense  that  the  complaint  had  failed  to  state  a  claim 
upon  which  relief  could  be  granted.  After  analyzing 
the  language  and  the  legislative  history  of  Section  1  (d) , 


"^  Even  if  the  administrative  discretion  had  been  abused,  appellee 
could  only  challenge  its  exercise  in  a  mandamus  action  brought  in 
the  District  of  Columbia.     See  infra,  pp.  24-28. 

8  Cf.  Palmer  v.  United  States,  129  C.  Cls.  322,  121  F.  Supp.  643, 
where  a  Tucker  Act  suit  for  benefits  under  Section  1(d)  of  the 
Retirement  Act  was  predicated  upon  the  allegation  that  the  plaintiff 
had  been  improperly  transferred  from  a  position  within  the  coverage 
of  the  Act  after  only  fifteen  years,  thus  preventing  him  from  obtain- 
ing the  necessary  twenty  years  of  service.  The  Court  of  Claims 
pointed  out  that  any  action  based  upon  the  allegedly  improper 
transfer  was  barred  by  limitations,  and  held  that  since  plaintiff 
could  not  show  he  had  held  a  covered  position  for  twenty  years,  his 
suit  must  be  dismissed  for  failure  to  state  a  claim  upon  which  relief 
could  be  granted. 
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Judge  Yankwich  found  that  Congress  had  made  both 
the  recommendation  of  the  head  of  the  employing 
agency  and  the  approval  of  the  Civil  Service  Commis- 
sion ''conditions  precedent  to  the  granting  of  volun- 
tary retirement  under  these  more  favorable  condi- 
tions. (146  F.  Supp.  at  139.)  He  pointed  out  (id.  at 
140)  that  Congress  had  not  "laid  down  any  rules  un- 
der which  the  reconmiendation  of  the  head  of  the 
agency  shall  be  granted, ' '  and,  accordingly,  that,  under 
the  ruling  in  Dismuke  v.  United  States,  supra,  the 
court  had  no  power  to  question  the  exercise  of  admin- 
istrative discretion  in  refusing  such  recommendation.^ 
We  submit  that  Judge  Yankwich  was  clearly  correct 
and  that  this  action,  too,  should  have  been  dismissed 
for  failure  to  state  a  claim  upon  which  relief  could  be 
granted. 

B.  The  District  Court  Erred  in  Awarding  Appellee 
Section  1(d)  Benefits  on  the  Ground  That  He  Was 
Denied  Them  Because  of  an  Erroneous  Interpre- 
tation of  the  Statute. 

As  we  have  shown  in  our  first  point,  supra,  pp.  8-18, 
the  failure  of  the  appellee  to  secure  the  recommenda- 
tion of  the  Secretary  of  the  Treasury  for  his  retirement 
under  Section  1(d)  required  that  his  suit  be  dismissed 


^  The  court  also  stated,  by  way  of  dictum,  that  since  Gibney  had 
not  shown  that  he  had  performed  appropriately  hazardous  duties, 
the  court  could  not  question  the  administrative  determination  "even 
if  the  Secretary  of  the  Treasury  and  the  head  of  the  Civil  Service 
Commission,  both  of  whom  have  their  official  residence  in  the  Dis- 
trict of  Columbia,  were  parties  to  this  action  *  ♦  *"  (146  F.  Supp. 
at  141).  We  consider  the  question  of  jurisdiction  over  these  offi- 
cials, as  well  as  Judge  Yankwich's  discussion  in  the  latter  part  of 
his  opinion  (146  F.  Supp.  at  141-142)  as  to  the  validity  of  the  re- 
fusal to  permit  retirement  under  Section  1(d)  of  Internal  Revenue 
Agents  attached  to  the  Fraud  Unit,  in  our  Point  B-2,  infra,  pp.  24-28. 
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for  failure  to  state  a  claim  upon  whicli  relief  could  be 
granted.  Such  a  recommendation  is  a  condition  prec- 
edent to  entitlement  to  these  benefits,  and  by  statute  is 
to  be  granted  solely  in  the  discretion  of  the  agency 
head.  Since,  as  we  have  shown,  the  district  court  was 
without  power  to  interfere  in  this  exercise  of  adminis- 
trative discretion,  the  lack  of  the  required  recommenda- 
tion was  fatal  to  appellee's  claim. 

Nevertheless,  the  court  below  held  that  appellee  was 
entitled  to  relief  because  the  refusal  of  the  Secretary 
of  the  Treasury  to  recommend  his  retirement  under 
Section  1(d),  and  of  the  Civil  Service  Commission  to 
approve  such  retirement,  was  based  upon  an  erroneous 
interpretation  of  the  statute.  We  submit  that  the  dis- 
trict court  was  clearly  wrong  in  awarding  judg"ment 
to  the  appellee  on  this  basis.  As  we  shall  show,  infra, 
pp.  19-24,  there  was  in  fact  no  violation  of  any  of  the 
statutory  requirements  by  either  the  Secretary  of  the 
Treasury  or  the  Civil  Service  Commission.  But  even 
if  there  were  a  violation  of  the  statutory  mandate,  we 
show  further,  infra,  pp.  24-28,  that  in  the  circumstances 
here  such  a  violation  could  be  challenged  only  by  a 
mandamus  action  in  the  District  Court  for  the  District 
of  Columbia,  the  only  court  which  could  acquire  per- 
sonal jurisdiction  over  either  the  Secretary  of  the 
Treasury  or  the  members  of  the  Civil  Service  Commis- 
sion in  their  official  capacities. 

1.  Neither  the  Secretary  of  the  Treasury  nor  the  Civil 
Service  Commission  misinterpreted  the  statute  in  deny- 
ing appellee's  retirement  under  Section  1(d).  The 
court  below  based  its  judgment  for  appellee  on  the 
ground  that  he  had  been  denied  Section  1(d)  retire- 
ment because  of  an  erroneous  interpretation  of  the 
statute.     The  court  found  that  the  Secretary  of  the 
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Treasury  and  the  Civil  Service  Commission  had  re- 
fused to  grant  appellee  the  benefits  of  Section  1(d) 
because  he  was  not  employed  in  a  position  which  the 
two  agencies  had  approved  for  entitlement  to  the  pro- 
visioi$of  that  Section,  and  held  that  the  determination 
on  this  basis  violated  the  statutory  mandate  to  consider 
the  degree  of  hazard  to  which  the  individual  employee 
was  subjected  in  the  performance  of  his  duties  rather 
than  the  general  duties  of  the  class  of  the  position  which 
he  held.  We  submit  that  there  is  no  basis  for  this  con- 
clusion, and  that  neither  of  the  agencies  failed  to  com- 
ply with  the  requirements  of  the  statute. 

a.  In  the  first  place,  it  is  obvious  that  since  the 
appellee  had  never  been  recommended  for  Section  1(d) 
retirement  by  the  head  of  his  agency,  the  question  of 
the  degree  of  hazard  to  which  he  was  subjected  in  the 
performance  of  his  duties  never  even  became  relevant. 
The  statutory  admonition  that  the  degree  of  hazard  be 
determined  on  an  individual  basis  does  not  apply  to  the 
head  of  the  employing  agency  in  granting  or  withhold- 
ing a  recommendation  for  Section  1(d)  retirement;  to 
the  contrary,  we  have  shown  that  Congress  has  endowed 
the  agency  head  himself  with  full  discretion  to  make  the 
initial  selection  of  employees  who  would  be  considered 
for  this  special  retirement.  The  requirement  that  in- 
dividual hazard  be  considered  expressly  applies  only 
to  the  Civil  Service  Commission,  in  determining  the 
eligibility  of  an  employee  who  has  already  received 
such  a  recommendation.  Section  1(d)  provides  that 
once  an  employee  has  been  recommended  for  special 
retirement  by  the  head  of  his  agency,  the  Commission 
shall  then  determine  his  entitlement  thereto;  and  the 
statute  continues:  "In  making  such  determination,  the 
Commission  shall  give  full  consideration  to  the  degree 
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of  hazard  to  which  such  officer  or  employee  is  subjected 
in  the  performance  of  his  duties  *  *  *."  [Emphasis 
added.]  Manifestl}^,  this  requirement  has  no  applica- 
tion to  the  head  of  the  employing  agency,  and  in  no  way 
restricts  his  discretion  in  the  first  instance  to  grant  or 
withhold  his  recommendation,  in  accordance  with  his 
own  concept  of  the  needs  of  the  service,  employee 
morale,  and  any  other  factors  which  he  deems  relevant. 

b.  Subsequent  to  appellee's  retirement,  Section  1(d) 
was  amended  and  renumbered  as  Section  6(d)  by  the 
Civil  Seiwice  Retirement  Act  Amendments  of  1956, 
P.L.  854,  70  Stat.  736,  744,  5  U.S.C.  (1952  ed.,  Supple- 
ment V)  2256(c).  This  statute  became  effective  Octo- 
ber 1, 1956,  and  specifically  provided  in  Section  403  that 
it  would  not  apply  in  the  case  of  employees  retired  or 
otherwise  separated  prior  to  its  effective  date.  See  5 
U.S.C.  2251,  note  (1952  ed..  Supplement  V).  Section 
6(c)  supra,  pp.  5-6,  provides,  as  does  former  Section 
1(d),  that  an  employee  primarily  engaged  in  law  en- 
forcement may  obtain  special  retirement  benefits  if  he 
receives  the  recommendation  of  his  agency  head  and  the 
approval  of  the  Civil  Service  Conmiission.  Unlike 
former  Section  1(d),  however.  Section  6(c)  requires 
that  both  "  [t]he  head  of  the  department  or  agency  and 
the  Commission  shall  give  full  consideration  to  the  de- 
gree of  hazard  to  which  such  employee  is  subjected  in 
the  performance  of  his  duties,  rather  than  the  general 
duties  of  the  class  of  the  position  held  by  such  em- 
ployee." 

Although  the  appellee  is  not  covered  by  the  new  Sec- 
tion 6(c),  this  subsequent  legislation  throws  additional 
light  upon  the  validity  of  the  administrative  action  in 
refusing  to  recommend  him  for  Section  1(d)  benefits. 
It  is,  of  course,  well  settled  that  "[s]ubsequent  legis- 


22 

lation  may  be  considered  to  assist  in  the  interpretation 
of  prior  legislation  upon  the  same  subject."  Tiger  v. 
Western  Investment  Co.,  221  U.S.  286,  309;  Great 
Northern  By.  Co.  v.  United  States,  315  U.S.  262,  277; 
cf .  United  States  v.  Hutcheson,  312  U.S.  219 ;  Brown  v. 
Duchesne,  19  How.  183,  194.  Here,  as  both  the  new 
statute  and  its  legislative  history  make  clear.  Congress 
was  for  the  first  time  placing  a  condition  upon  the  exer- 
cise of  the  agency  head's  previously  unfettered  discre- 
tion to  grant  or  withhold  his  recommendation  for 
special  retirement  benefits  as  he  saw  fit.  The  Senate 
Report  on  H.R.  7619,  the  bill  which  became  P.L.  854, 
expressly  stated  with  respect  to  the  new  Section  6(c) 
(S.  Rep.  2642,  84th  Cong.,  2d  Sess.,  p.  7)  : 

Section  6(c) 

Under  existing  provisions  relating  to  the  retire- 
ment of  employees  whose  duties  are  primarily  the 
investigation,  apprehension,  or  detention  of  per- 
sons suspected  or  convicted  of  offenses  against  the 
criminal  laws  of  the  United  States,  the  Civil  Serv- 
ice Commission  is  required  to  give  full  considera- 
tion to  the  degree  of  hazard  to  which  the  employee 
is  subjected  in  the  performance  of  his  duties, 
rather  than  the  general  duties  of  the  class  of  the 
position  held  by  the  employee.  Under  the  bill  the 
head  of  a  department  or  agency  would  likewise  be 
required  to  give  consideration  to  these  factors  in 
recommending  retirement  of  an  employee  under 
these  provisions. 

Thus  this  legislative  history  leaves  no  doubt  "that 
Congress  thought  that  it  was  changing  the  law  by 
changing  the  language  of  the  Act,"  United  States  v. 
Plesha,  352  U.S.  202,  208,  and  that  under  former  Sec- 
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tion  1(d)  the  head  of  the  agency  was  not  required  even 
to  consider  degree  of  hazard  in  determining  whom  to 
recommend  for  special  retirement. 

Moreover,  it  should  be  noted  that  even  under  the  new 
Section  6(c),  the  right  of  the  administrator  to  withhold 
his  recommendation  upon  some  other  ground  is  in  no 
way  circumscribed  by  the  statutory  admonition  to  con- 
sider the  individual  degree  of  hazard  to  which  an  appli- 
cant was  subjected.  Thus,  an  administrator  can  still 
determine — and  doubtless  often  does — that  even  though 
an  individual  employee  was  subjected  to  considerable 
hazard,  nevertheless  the  needs  of  the  service  or  another 
of  the  factors  which  we  discussed  above  (supra,  pp. 
10-12, 14),  warrant  his  withholding  his  recommendation 
for  this  special  retirement.  Nor  is  there  any  reason 
why  he  should  not  determine,  on  the  basis  of  such 
factors,  to  refuse  to  recommend  all  the  occupants  of  a 
given  position  for  special  retirement.  The  statute  cer- 
tainly does  not  prohibit  this,  and  it  is  easily  conceivable 
that  the  needs  of  the  Service  might  dictate  retaining, 
for  example,  all  Internal  Revenue  Agents  in  the  fraud 
group  as  long  as  possible. 

c.  Finally,  there  is  no  substance  to  the  court's  finding 
that  the  Civil  Service  Commission  violated  the  statu- 
tory terms  by  failing  to  consider  the  degree  of  hazard 
to  which  appellee  as  an  individual  was  subjected.  As 
we  have  shown,  the  Civil  Service  Commission  is  re- 
quired to  consider  the  factor  of  degree  of  hazard,  like 
those  of  age  and  length  of  service,  only  w^here  an  em- 
ployee has  been  recommended  for  Section  1(d)  retire- 
ment by  his  agency  head ;  in  the  absence  of  such  recom- 
mendation, the  Civil  Service  Conmiission  has  no  au- 
thority even  to  consider  whether  an  employee  has  satis- 
fied any  of  these  statutory  criteria,  much  less  to  ap- 
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prove  his  retirement  under  Section  1(d).  See  supra, 
pp.  13-14.  Since  the  appellee  here  never  received  such 
a  recommendation,  the  Commission  was  required  to 
refuse  his  application  without  reaching  any  of  these 
other  matters.  And,  as  the  record  makes  clear,  the 
Commission  did  precisely  this ;  its  letter  to  appellee  (R. 
136-137)  unequivocally  advised  him  that  his  application 
was  being  rejected  because  of  his  failure  to  satisfy  a 
condition  precedent  to  such  retirement,  the  recommen- 
dation of  his  agency  head.  Thus,  the  Commission  never 
had  occasion  even  to  consider  the  degree  of  hazard  to 
which  appellee  had  been  subjected,  and  obviously  did 
not  deny  appellee's  application  on  the  basis  of  such  a 
consideration.^*^ 

2.  //  appellee  was  denied  Section  1(d)  benefits  be- 
cause of  a  misinterpretation  of  the  statute,  he  must  in 
the  circumstances  of  this  case  seek  relief  solely  through 
a  mandamus  action  brought  in  the  District  of  Columbia. 
Even  if,  contrary  to  the  foregoing  discussion,  the  dis- 


^^  Even  if  the  appellee  had  been  recommended  by  the  Secretary  of 
the  Treasury  for  Section  1(d)  retirement,  the  Commission  could 
properly  have  refused  to  approve  his  retirement  on  the  basis  of 
the  position  he  held,  without  violating  the  statutory  admonition 
to  consider  the  degree  of  hazard  to  which  the  individual  employee 
was  subjected.  For  the  legislative  history  of  this  provision  indi- 
cates that  it  is  intended  only  as  a  limitation  upon  entitlement  to 
Section  1(d)  benefits,  and  operates  to  prevent  blanket  inclusion 
within  the  Act  of  all  occupants  of  any  position.  See  H.  Rep.  2034, 
80th  Cong.,  2d  Sess.,  reprinted  in  U.S.  Code  Congressional  Service, 
1948,  p.  2275,  at  2276.  As  Judge  Yankwich  pointed  out  in  the 
Gibney  opinion,  146  F.  Supp.  at  139-140,  it  would  not  be  arbitrary 
to  classify  Internal  Revenue  Agents  attached  to  the  Fraud  Unit 
as  not  being  primarily  engaged  in  enforcement  of  the  criminal  law 
within  the  meaning  of  the  Act.  What  the  Commission  could  not 
do  under  the  language  of  Section  1(d)  would  be  to  approve  all  of 
the  occupants  of  a  position,  without  considering  the  degree  of  haz- 
ard to  which  they  were  individually  subjected;  and  that  question, 
of  course,  is  not  involved  here. 
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trict  judge  was  justified  in  finding  that  appellee  was 
denied  special  retirement  benefits  because  of  an  er- 
roneous application  of  Section  1(d),  it  is  clear  that  the 
court  belowwas  without  jurisdiction  to  award  him  these 
benefits.  As  we  have  shown,  supra,  pp.  8-18,  the  fail- 
ure of  appellee  to  obtain  the  recommendation  of  the 
Secretary  of  the  Treasury  was,  as  a  matter  of  law,  fatal 
to  his  Tucker  Act  suit.  Accordingly,  while  he  may  have 
a  legal  remedy  if  this  recommendation  was  improp- 
erly withheld,  such  a  remedy  must  be  pursued  by  seek- 
ing a  writ  of  mandamus  in  the  District  Court  for  the 
District  of  Coliunbia. 

a.  Even  upon  appellee's  o"\vn  theory  of  this  case,  as 
adopted  by  the  court  below,  his  suit  must  be,  not  for 
a  money  judgment  for  Section  1(d)  retirement  bene- 
fits (for  he  has  never  satisfied  the  statutory  require- 
ment of  a  recommendation  for  such  benefits),  but 
rather  an  order  to  compel  the  Secretary  of  the  Treasury 
to  exercise  his  discretion  in  accordance  with  law.  Simi- 
larly, any  relief  to  which  appellee  might  be  entitled 
against  the  Civil  Service  Commission  must  likewise  be 
obtained  through  a  personal  suit  against  the  Commis- 
sioners, themselves,  in  their  of&cial  capacity,  to  compel 
them  to  abandon  the  practice  of  negotiating  with  the 
various  agencies'  lists  of  positions  to  be  covered  by  or 
excluded  from  Section  1(d).  This  is  plainly  the  only 
manner  in  which  appellee  could  attack  the  alleged 
abuse  of  administrative  discretion  which  he  claims  has 
deprived  him  of  his  right  to  Section  1(d)  retirement. 
Such  an  action,  however,  is  in  the  nature  of  a  writ  of 
mandamus,  and  must  therefore  be  brought  in  the  Dis- 
trict of  Coliunbia  Circuit,  the  only  court  authorized  to 
compel  official  action  through  mandatory  proceedings. 
Among  the  long  line  of  cases  so  holding,  in  reliance  on 
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Sections  11  and  14  of  the  Judiciary  Act  of  1789  (1  Stat. 
78,  81-82,  now  28  U.S.C.  1332,  1345,  1651),  see,  e.g., 
Mclntire  v.  Wood,  7  Cranch  503,  504:-,  McChmg  v.  SilU- 
man,  6  Wheat.  598 ;  Bath  County  v.  Amy,  13  Wall.  244, 
248 ;  Eosenhaum  v.  Bauer,  120  U.S.  450 ;  Knapp  v.  Lake 
Shore  &  Michigan  Sotdhern  By.  Co.,  197  U.S.  536; 
Covington  &  Cincinnati  Bridge  Co.  \.  Hager,  203  U.S. 
109;  Stevenson  v.  Holstein-Friesiam,  A.ss'n.,  30  F.  2d 
625,  626  (C.A.  2) ;  Truth  Seeker  Co.  v.  Burning,  147 
F.  2d  54,  56  (C.A.  2) ;  Amchanitzky  v.  Sinnot,  69  F.  2d 
97  (C.A.  2).^^ 

Moreover,  since  the  very  administrative  officials 
against  whom  appellee  must  seek  relief — the  Secretary 
of  the  Treasury  and  the  members  of  the  Civil  Service 
Commission — are  officially  domiciled  in  the  District  of 
Columbia,  only  that  District  Court  can  obtain  the  neces- 
sary jurisdiction  over  them  in  their  official  capacities. 
Blackwar  v.  Guerre,  342  U.S.  512.  Thus,  whatever  the 
nature  of  the  relief  sought  by  appellee,  the  fact  that, 
as  we  have  shown,  it  must  be  pursued  against  these 
officials  eo  nomine  requires  that  his  action  be  brought 
in  the  District  of  Columbia. 

b.  Even  in  an  action  brought  in  the  District  Court  for 
the  District  of  Columbia,  however,  it  is  plain  that  ap- 
pellee would  not  be  able  to  compel  the  Secretary  of  the 
Treasury  to  recommend  his  retirement  under  Section 
1(d).    As  we  have  shown  {supra,  pp.  8-14),  such  a  rec- 


^^  This  princiiile  has  not  been  altered  by  the  promulgation  of  Rule 
81(b),  F.R.C.P.,  nor  by  the  codification  of  Title  28  in  1948.  See, 
e.g.,  Petrowski  v.  Nidt,  161  F.  2d  938,  939  (C.A.  9) ,  certiorari  denied, 
333  U.S.  842;  Marshall  v.  Crotty,  185  F.  2d  622  (C.A.  1).  Nor  does 
the  Administrative  Procedure  Act  give  the  court  below  jurisdiction 
to  grant  such  relief;  Blackmar  v.  Guerre,  342  U.S.  512,  515-516; 
Adcox  Schools  v.  Administrator  of  Veterans  Affairs,  217  F.  2d  54 
(C.A.  9). 
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ommendation  is  by  law  committed  to  the  discretion  of 
the  agency  head.  Mandamus,  of  course,  lies  only  to 
compel  a  ministerial  act.  United  States  ex  rel.  Dunlap 
V.  Black,  128  U.S.  40,  48;  Wilbur  v.  United  States,  281 
U.S.  206,  218;  Interstate  Commerce  Com^mission  v. 
United  States  ex  rel  Campbell,  289  U.S.  385,  393-394, 
and  cannot  control  the  exercise  of  discretion.  Accord- 
ingly, even  a  court  with  necessary  jurisdiction  could, 
at  most,  have  required  the  Secretary  to  exercise  his 
discretion  in  accordance  with  law — i.e.,  by  not  denying 
his  recommendation  to  appellee  solely  on  the  basis  of  an 
erroneous  interpretation  of  the  statute — but  could  not 
have  assumed  to  control  or  guide  the  exercise  of  this 
discretion  by  requiring  the  Secretary  to  grant  such 
recommendation.  See  e.g..  Federal  Communications 
Commission  v.  Pottsville  Broadcasting  Co.,  309  U.S. 
134,  144-145;  Virginia  Ry.  Co.  v.  System  Federation 
No.  40,  300  U.S.  515,  551 ;  Interstate  Commerce  Com- 
mission V.  Humboldt  S.S.  Co.,  224  U.S.  474,  485.^' 

In  any  event,  it  is  clear  that  the  court  below  had  no 
jurisdiction  either  to  award  appellee  benefits  which  by 
statute  are  within  the  discretion  of  his  agency  head,  or 
to  interfere  with  the  exercise  of  this  discretion.  Even 
if,  as  appellee  contends,  he  had  been  denied  these  bene- 
fits because  of  an  erroneous  interpretation  of  the  stat- 
ute, his  remedy  lies  against  the  administrative  officials 


^-Similarly,  even  under  the  new  Section  6(c),  which  replaced 
former  Section  1(d)  (see  supra,  pp.  21-23),  no  court-  could  order  the 
Secretary  to  recommend  appellee  for  special  retirement.  For  al- 
though the  new  statute  requires  the  Secretary,  in  detennining 
whether  to  grant  his  recommendation,  to  consider  the  degree  of 
hazard  to  which  the  employee  was  exposed,  it  clearl}'-  does  not 
limit  his  discretion  to  deny  his  recommendation  for  any  other 
reason  to  any  employee,  whether  or  not  he  had  performed  hazard- 
ous duties. 
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themselves,  in  an  action  in  the  District  of  Columbia, 
their  official  domicile.  He  has  sued  the  wrong  defend- 
ants in  the  wrong  court,  and  his  action  must  be  dis- 
missed. 

CONCLUSION 

For  the  foregoing  reasons,  we  respectfully  submit 
that  the  judgment  below  should  be  reversed. 

George  Cochran  Doub, 

Assistant  Attorney  General. 

Laughlin  E.  Waters, 

United  States  Attorney. 

Samuel  D.  Slade, 
Egbert  S.  Green, 
Attorneys,  Department  of  Justice, 

Washington  25,  D.  C. 
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Senate  Miscellaneous  Reports,  p.  1668,  80th  Cong.,  2d  Sess 7 

United  States  Code  Congressional  Service,  pp.  2276-2277,  80th 

Cong.,  2d  Sess 5 

United  States  Code  Congressional  Service,  p.  2279,  80th  Cong., 

2d  Sess 6 

United  States  Code  Congressional  Service,  p.  2280,  80th  Cong., 
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No.  16005 
IN  THE 

United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


United  States  of  America, 

Appellant. 

vs. 
Oren  E.  Cummins, 

Appellee. 


On  Appeal  From  the  United   States  District  Court  for  the 
Southern  District  of  California,  Central  Division. 


BRIEF   FOR  APPELLEE. 


Jurisdictional  Statement. 

Jurisdiction  of  the  District  Court  is  based  on  28  U.  S. 
C.  1346(a)  (2)  and  this  Court  has  jurisdiction  under  28 
U.  S.  C.  1291. 

Statement. 

On  October  18,  1954,  Appellee  Oren  E.  Cummins  made 
application  for  retirement  under  Section  1(d)  of  the  Civil 
Service  Retirement  Act,  5  U.  S.  C.  691(d)  (1952  Ed.). 
It  is  not  disputed  that  Appellee  had  satisfied  the  length 
of  service  and  age  requirements  for  such  retirement,  in 
fact,  neither  the  Secretary  of  the  Treasury  nor  the  Civil 
Service  Commission  gave  any  consideration  to  such  mat- 
ters. Nor  did  either  the  Secretary  of  the  Treasury  or 
the   Civil   Service    Commission   consider    "the   degree   of 
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hazard  to  which  such  officer  or  employee  is  subjected  in 

the   performance  of   his   duties."     On   the   contrary,   on 

February  7,  1955,  the  Secretary  of  the  Treasury,  by  his 

delegate,  informed  Appellee  as  follows: 

"This  refers  to  your  letter  concerning  your  eligi- 
bility for  retirement  under  Section  1(d)  of  the  Re- 
tirement Act. 

The  Treasury  Department  negotiated  with  the 
Civil  Service  Commission  a  Hst  of  positions  ap- 
proved for  inclusion  under  Section  1(d).  The  duties 
of  such  positions  had  to  be  within  the  scope  of 
standards  furnished  by  the  Civil  Service  Commis- 
sion. The  position  of  Internal  Revenue  Agent,  GS- 
512,  in  the  Audit  Division  [80]  has  not  been  ap- 
proved for  coverage;  the  position  of  Special  Agent 
(Tax  Fraud),  GS-1811,  in  the  Intelligence  Division 
is,  however,  covered. 

As  you  requested,  I  am  enclosing  a  list  of  the  posi- 
tions which  have  been  approved  by  the  Civil  Service 
Commission."     [R.  22-23,  139.] 

The  position  of  Internal  Revenue  Agent,  GS-512,  in 
the  Audit  Division  is  the  grade  which  was  occupied  by 
Appellee.  The  position  of  Special  Agent  (tax  fraud), 
GS-1811  in  the  Intelligence  Division  is  one  of  the  "cov- 
ered positions."     [R.  24.] 

In  a  letter  dated  April  5,  1955,  the  Secretary  of  the 

Treasury,  by  his  delegate,  informed  Appellee  as  follows: 

''It  is  mandatory  that  an  employee  occupy  a  posi- 
tion appi'oved  for  coverage  under  Section  1(d)  at 
the  time  he  retires  in  order  to  have  his  annuity  com- 
puted under  its  provisions.  If  an  employee  occupy- 
ing a   covered   position  needs   time   spent   on   detail 
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from  an  uncovered  position  to  a  covered  position  to 
make  up  the  necessary  twenty  years,  such  time  spent 
on  detail  is  creditable  if  properly  documented. 

Since  the  position  of  Internal  Revenue  Agent, 
which  you  occupied  at  the  time  you  retired,  is  not 
approved  for  inclusion  under  Section  1(d),  you  are 
not,  in  any  case,  eligible  to  have  your  retirement  an- 
nuity computed  under  the  provisions  of  this  Section, 
I  am  sorry,  but  we  are  unable  to  take  any  action  in 
your  case."     (Emphasis  suppHed.)     [R.  24-25,  140.] 

In  a  letter  dated  March  2,  1955,  the  Civil  Service  Com- 
mission informed  Appellee  as  follows: 

"The  office  of  the  Regional  Commissioner  for  the 
Internal  Revenue  Service  informs  us  that  at  the 
time  of  your  retirement  you  were  not  occupying  a 
position  which  was  approved  for  inclusion  under 
Section  1(d)  of  the  Retirement  Act,  and  that  no 
recommendation  could  therefore  be  made  for  your 
retirement  under  this  Section. 

Under  the  circumstances  there  is  no  authority  for 
your  retirement  under  Section  1(d)  of  the  Retire- 
ment act."     (Emphasis  supplied.)      [R.  25.] 

The  reason,  and  the  sole  reason,  given  by  the  Secre- 
tary of  the  Treasury  and  the  Civil  Service  Commission 
for  refusing  Appellee's  retirement  under  Section  1(d), 
was  that  he  was  not  classified  in  a  position  approved  for 
inclusion  under  Section  1(d).  No  consideration  was  given 
to  Appellee's  personal  qualifications  for  retirement  under 
Section  1(d)  but  refusal  of  retirement  was  predicated 
entirely  on  the  ground  that  Appellee  was  not  classified 
in  a  position  where  he  could  be  considered  for  retire- 
ment under  Section   1(d). 


Statute  Involved. 

The  statute  involved  is  set  out  in  Appellant's  Brief  at 
pages  4-5.  We  take  the  liberty  of  quoting  here  the  last 
sentence  of  that  section: 

"In  making  such  determination,  the  Commission 
shall  give  full  consideration  to  the  degree  of  hazard 
to  which  such  officer  or  employee  is  subjected  in  the 
performance  of  his  duties,  rather  than  the  general 
duties  of  the  class  of  the  position  held  by  such  officer 
or  employee." 

Summary  of  Argument. 

Appellee  contends  it  was  an  error  of  law  for  the  Secre- 
tary of  the  Treasury  and  the  Civil  Service  Commission 
to  refuse  him  retirement  under  Section  1(d)  for  the 
reason  that  his  class  of  position  was  not  listed  among 
those  negotiated  between  the  Secretary  of  the  Treasury 
and  the  Civil  Service  Commission.  Among  the  letters 
informing  Appellee  of  the  basis  for  refusing  retirement, 
was  one  dated  February  7,  1955  {supra,  p.  2)  to  which 
the  list  of  "approved"  positions  was  attached.  Appellee 
maintains  that  the  negotiations  between  the  Secretary  of 
the  Treasury  and  the  Civil  Service  Commission  concern- 
ing such  a  listing  as  well  as  the  promulgation  of  the  list, 
were  in  direct  defiance  of  legislative  command.  The 
wording  of  Section  1(d)  of  the  Retirement  Act  makes 
it  abundantly  clear  that  retirement  is  not  to  be  deter- 
mined in  any  case  by  giving  consideration  to  the  class  of 
the  position  held  by  the  employee.  On  the  contrary,  his 
retirement  is  to  be  decided  upon  the  basis  of  the  duties 
he  performed. 
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ARGUMENT. 
The  Secretary  of  the  Treasury  and  the  Civil  Service 
Commission  Negotiated  a  Classification  of  "Cov- 
ered"   Positions    in    Defiance    of    Congressional 
Mandate. 

As  Appellant  has  stated  in  its  Brief,  the  forerunner 
of  Section  1(d)  of  the  Retirement  Act  was  PL- 168. 
(App.  Br.  10.)  This  section  applied  only  to  employees 
of  the  Federal  Bureau  of  Investigation.  Subsequent  to 
the  passage  of  the  section,  which  provided  for  special 
benefits  for  employees  of  the  Federal  Bureau  of  Investi- 
gation, the  Treasury  Department  and  other  departments 
of  the  Government  indicated  to  the  Congress  that  they 
felt  it  was  unfair  to  give  such  preference  to  enforce- 
ment officers  in  only  one  branch  of  the  Government.  When 
broader  legislation  was  later  being  considered  by  the  Con- 
gress, the  Treasury  Department  took  the  view  that  its 
enforcement  officers  should  be  given  the  same  benefits  as 
those  employed  in  the  Department  of  Justice,  For  ex- 
ample, we  find  at  page  2276  of  the  United  States  Code 
Congressional  Service,  80th  Cong.,  2d  Sess.,  the  follow- 
ing statement: 

"Representatives  of  the  Treasury  Department 
pointed  out  that  granting  special  retirement  benefits 
to  law  enforcement  agents  in  one  agency  and  not  to 
those  in  other  agencies  is  discriminatory  and  in- 
equitable." 

At  this  same  time  the  Acting  Secretary  of  the  Treas- 
ury wrote  to  the  Congressional  Committee  and  stated 
among  other  things: 

"The  Department  favors  granting  of  the  proposed 
retirement  benefits  to  investigative  and  law  enforce- 
ment personnel  of  any  Federal  agency  which  can 
present  justification  therefor  as  the  Treasury  has 
always  done."     (P.  2277.) 


We  should  note  that  the  Civil  Service  Commission  was 
in  agreement  with  the  Treasury  views  and  sent  a  letter 
to  the  Congressional  Committee  in  which  it  stated: 

"As  has  been  stated  on  previous  occasions,  the 
Commission  is  not  in  favor  of  special  legislation  for 
individual  groups  of  employees."     (P.  2279.) 

The  Refusal  to  Retire  Appellee  Because  He  Was  in  an 
Unlisted  Position  Was  a  Pure  Error  of  Law. 

The  most  significant  part  of  the  legislative  history  of 
Section  1(d)  of  the  Retirement  Act  is  that  two  separate 
drafts  of  the  amendment  were  submitted  to  the  House 
Committee  by  the  Chief  of  the  Retirement  Division.  One 
of  those  drafts  specified  the  groups  of  officers  and  em- 
ployees who  would  be  ehgible  for  retirement  under  the 
amendment,  that  is,  it  provided  for  retirement  on  the 
basis  of  classifications  or  titles.  The  other  draft  did 
not  specify  the  titles  or  the  classifications  but  provided 
that  the  amendment  should  apply  to  all  Federal  officers 
and  employees  whose  primary  duties  involved  the  investi- 
gation, apprehension  or  detention  of  persons  suspected 
or  convicted  of  offenses  against  the  criminal  laws  of  the 
United  States.  (U.  S.  C.  Congressional  Service,  p. 
2280.)  This  latter  draft  is  the  one  which  became  Sec- 
tion 1(d). 

Nothing  could  be  clearer  than  that  Congress  intended 
to  prohibit  the  use  of  a  frozen  set  of  classifications  of 
positions.  It  rejected  the  draft  that  set  up  the  qualifica- 
tions in  terms  of  duties^  and  passed  the  Bill  which  spe- 
cifically   said    that    "in    making    such    determination    the 


^It  is  significant  that  the  list  in  this  rejected  Bill  is  strikingly 
similar  to  the  one  later  promulgated  by  the  Secretary  of  the 
Treasury  and  the  Civil  Service  Commission   [R.  23,  24]. 


—7— 

Commission  shall  give  full  consideration  to  the  degree 
of  hazard  to  which  such  officer  or  employee  is  subjected 
in  the  performance  of  his  duties,  rather  than  the  general 
duties  of  the  class  of  a  position  held  by  such  officer  or 
employee."     (Emphasis  supplied.) 

Despite  this  clear  mandate  from  Congress,  the  Secre- 
tary of  the  Treasury  and  the  Civil  Service  Commission 
agreed  upon  a  list  of  positions  which  would  be  covered, 
and  have  refused  to  consider  Appellee  for  retirement  be- 
cause he  was  not  classified  under  one  of  the  ''covered 
positions."  In  doing  this  it  is  not  contended  there  was 
an  arbitrary  determination  of  facts  on  the  part  of  the 
Government  officials,  because  no  facts  relating  to  retire- 
ment of  Appellee  were  considered.  There  was  merely  an 
error  of  law  in  using  a  list  of  positions  which  had  been 
promulgated  contrary  to  legislative  enactment.  In  other 
words,  the  Secretary  of  the  Treasury  and  the  Civil  Service 
Commission  erroneously  interpreted  the  statute  to  mean 
that  they  could  match  titles  against  job  classifications  to 
make  a  mechanical  determination  of  retirement  qualifica- 
tions. 

It  might  be  added  that  while  Section  1(d)  uses  the 
word  "may"  in  reference  to  the  discretion  of  Agency 
officials,  there  is  indication  in  the  legislative  history  that 
the  Congress  intended  the  provisions  to  be  mandatory. 
For  example,  in  Senate  Miscellaneous  Reports,  page  1668, 
80th  Congress,  2d  Session,  it  is  stated  as  follows : 

"The  Bill  provides  that  the  Head  of  the  Depart- 
ment or  Agency  shall  make  recommendation  to  the 
Civil  Service  Commission  when  such  officer  or  em- 
ployee is  entitled  to  retirement  and  the  Civil  Service 
Commission  shall  determine  whether  or  not  he  shall 
receive  the  benefit."     (Emphasis  supplied.) 


Appellee  Has  Satisfied  All  Requirements  for  Retire- 
ment Under  Section  1(d)  and  Is  Entitled  to  a 
Money  Judgment. 

We  should  note  again  that  an  Internal  Revenue  Agent 
(Special  Agent)  may  be  retired  under  Section  1(d)  be- 
cause he  is  classified  under  "Positions  Covered  by  §l(d) 
Retirement  Act"  [R.  23,  24]  and  curiously  enough,  we 
find  that  the  "Criminal  Assignment  Squad,  New  York" 
which  is  part  of  the  internal  inspection  service  of  the 
Treasury  Department  is  classified  under  the  covered  po- 
sitions. 

No  doubt  if  thought  had  been  given  to  inclusion  of 
Internal  Revenue  Agents  of  the  fraud  group,  they  would 
have  been  listed  as  a  covered  classification.  As  the  tes- 
timony amply  proves,  an  Internal  Revenue  Agent  works 
jointly  with  the  Special  Agent  in  the  investigation  of 
persons  suspected  of  offenses  against  the  criminal  tax 
laws  of  the  United  States.  Much  of  the  evidence  in  the 
case  is  related  to  the  respective  duties  of  the  Special 
Agent  and  the  Revenue  Agent.  As  we  have  seen,  the 
Special  Agent  is  classified  as  being  eligible  for  retire- 
ment under  Section  1(d)  while  the  Revenue  Agent  is 
not.  The  record  makes  it  patently  clear  that  there  is  no 
basis  for  any  such  distinction.  With  respect  to  the  duty 
to  investigate  persons  suspected  of  tax  crimes  there  is 
no  evidence  that  Special  Agents  are  subjected  to  any 
greater  degree  of  hazard  than  Revenue  Agents  who  do 
only  fraud  investigations.  On  the  contrary,  the  only 
testimony  in  this  regard  was  to  the  effect  that  Revenue 
Agents  were  subjected  to  a  greater  degree  of  hazard 
than  the  Special  Agents.  [R.  52,  54,  55,  82,  114,  115, 
132.] 
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At  the  trial  the  Government  argued  that  a  Revenue 
Agent  could  not  "primarily"  be  engaged  in  the  investi- 
gation of  criminal  tax  fraud  because  the  Special  Agent 
working  with  him  on  the  joint  investigation  was  the  one 
primarily  engaged  in  the  investigation  of  tax  crimes.  As 
the  testimony  clearly  demonstrates,  it  is  impossible  under 
the  Treasury  Rules  and  Regulations  in  force  during  Ap- 
pellee's tenure  to  convict  a  person  for  tax  evasion  with- 
out an  investigation  and  report  by  a  Revenue  Agent  (or 
deputy  collector)  in  addition  to  the  work  of  the  Special 
Agent.  In  every  case  of  criminal  tax  fraud,  a  report  and 
computation  by  a  Revenue  Agent  is  necessary  before  a 
recommendation  of  prosecution  can  be  made.  As  further 
indication  of  the  Congressional  interpretation  of  the  word 
"primarily"  we  find  the  following  statement  made  in  a 
letter  from  the  Chief  of  the  Retirement  Division  dated 
April  19,  1948,  to  the  House  Committee  of  Congress. 
Employees  "such  as  office  deputies,  marshals  and  certain 
post  office  inspectors"  are  not  considered  to  be  primarily 
engaged  in  the  investigation  of  persons  suspected  of 
crimes  against  the  United  States.  (P.  2280,  U.  S.  C. 
Congressional  Service,  80th  Cong.,  2d  Sess.) 

As  the  record  shows,  there  are  only  a  few  fraud  groups 
in  the  United  States  with  considerably  fewer  than  100 
Internal  Revenue  Agents  assigned  to  such  groups.  [R. 
47.]  That  is,  in  only  a  few  offices  of  the  Internal  Reve- 
nue Service  do  any  of  the  Internal  Revenue  Agents  work 
exclusively  on  fraud  cases.  Undoubtedly,  if  the  exist- 
ence of  these  special  fraud  groups  had  been  called  to  the 
attention  of  the  Civil  Service  Commission  at  the  time 
the  classifications  were  set  up,  the  individuals  in  this 
group  would  have  been  permitted  retirement  under  Sec- 
tion 1(d). 
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in offices  which  have  no  fraud  groups,  it  is  customary 
to  have  joint  investigations  conducted  by  the  Special 
Agents  together  with  regular  Internal  Revenue  Agents. 
In  this  way  the  average  Internal  Revenue  Agent  works 
very  few  fraud  cases.  However,  Appellee,  because  of 
his  assignment  to  the  fraud  group,  was  engaged  exclu- 
sively in  the  investigation  of  persons  suspected  of  criminal 
evasion  of  tax.     [R.  81.] 

The  only  reasonable  conclusion  we  can  reach  is  that 
the  duties  of  his  position  were  primarily  the  investigation 
of  persons  suspected  of  criminal  tax  fraud  which  entitled 
him  to  consideration  for  retirement  under  Section  1(d). 

Jurisdiction. 

Appellant  has  cited  a  number  of  cases  which  indicate 
that  if  this  action  were  in  the  nature  of  a  writ  of  man- 
damus it  would  have  to  be  brought  in  the  District  of 
Columbia  Circuit,  since  the  Secretary  of  the  Treasury 
and  the  members  of  the  Civil  Service  Commission  are 
officials  domiciled  in  the  District  of  Columbia.  It  is  con- 
ceded that  the  United  States  District  Court  for  the  South- 
ern District  of  California  does  not  have  jurisdiction  over 
such  administrative  officials.  This  does  not  mean,  how- 
ever, that  officials  of  these  two  Departments  can  erect 
an  iron  wall  around  their  determinations  which  preclude 
judicial  review.     Mandamus  is  not  an  exclusive  remedy. 

The  question  of  jurisdiction  under  the  Tucker  Act  was 
settled  beyond  dispute  by  this  Court  in  Anderson  v. 
United  States,  205  F.  2d  326.  The  Anderson  case  cited 
Dismuke  v.  United  States,  297  U.  S.  167,  in  which  the 
Supreme  Court  ruled  squarely  that  the  United  States  Dis- 
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trict  Court  has  jurisdiction  in  this  type  of  case.     The 
Supreme  Court  there  said: 

"We  conclude  that  annuities  payable  under  the  Re- 
tirement Act  are  not  pensions  within  the  meaning 
of  the  Tucker  Act  and  that  suits  against  the  Gov- 
ernment to  recover  them  are  within  the  jurisdiction 
of  the  district  courts,  is  not  precluded,  as  the  court 
below  held  they  are,  by  the  administrative  provisions 
of  the  language,  resort  to  the  courts  to  assert  a  right 
which  the  statute  creates  will  be  deemed  to  be  cur- 
tailed only  so  far  as  authority  to  decide  is  given  to 
the  administrative  officer.  If  he  is  authorized  to  de- 
termine questions  of  fact  his  decision  must  be  ac- 
cepted unless  he  exceeds  his  authority  by  making  a 
determination  which  is  arbitrary  or  capricious  or  un- 
supported by  evidence.  Siberschein  v.  United  States, 
266  U.  S.  221;  United  States  v.  Williams,  278  U.  S. 
255,  or  by  failing  to  follow  a  procedure  which  satis- 
fied elementary  standards  of  fairness  and  reason- 
ableness essential  to  the  due  conduct  of  the  proceed- 
ings which  Congress  has  authorized,  Lloyd  Sabaudo 
Secieta  Anomina  v.  Elting,  287  U.  S.  329,  but  the 
power  of  the  administrative  officer  will  not  in  the 
absence  of  plain  command,  be  deemed  to  extend  to 
the  denial  of  a  right  which  the  statute  creates,  and 
to  which  the  claimant,  upon  facts  found  or  admitted 
by  the  administratrive  officer,  is  entitled.  United 
States  V.  Laughlin,  249  U.  S.  440;  United  States 
V.  Hooslep,  237  U.  S.  1 ;  McLean  v.  United  States, 
226  U.  S.  Z7S.  The  Commissioner  is  required  by 
Section  13  'upon  receipt  of  satisfactory  evidence  of 
the  character  specified  "to  adjudicate  the  claim."  '  This 
does  not  authorize  denial  of  a  claim  if  the  undis- 
puted facts  establish  its  validity  as  a  matter  of  law, 
or  preclude  the  courts  from  ascertaining  whether  the 
conceded  facts  do  so  establish  it." 
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This  Court  noted  in  the  Anderson  case  that  the  Su- 
preme Court  in  the  Dismiike  case  referred  to  the  claim- 
ant's rights  as  a  "statutory  right"  and  a  "statutory  bene- 
fit." In  ruHng  for  the  annuitant-claimant,  the  Court 
further  said: 

"The  rule  stated  assumes  that  the  right  exists  if, 
at  all,  prior  to  and  independently  of  any  administra- 
tive action  upon  it." 

The  Failure  to  Act  on  Appellee's  Request  for  Retire- 
ment Was  Based  Upon  an  Error  of  Law — Not  an 
Error  of  Fact. 

The  Supreme  Court  in  the  Dismiike  case  had  a  prob- 
lem similar  to  the  one  at  bar.  There  the  question  arose 
as  to  whether  the  plaintiff  was  or  was  not  an  employee  of 
the  United  States.     The  Court  said: 

"The  administrative  decision  thus  turned  upon  a 
question  of  law,  whether  a  field  deputy  marshal  dur- 
ing the  period  from  December  16,  1895,  to  Decem- 
ber 30,  1902,  was  an  employee  of  the  United  States. 
The  Administrative  determination  of  that  question 
is  open  to  review  in  the  present  suit,  and  should  have 
been  considered  and  decided  by  the  Court  below." 
(297  U.  S.  172,  173.) 

If  such  a  determination  raises  a  question  of  law.  cer- 
tainly the  right  of  the  Secretary  of  the  Treasury  to  use 
a  classification  which  automatically  prohibits  an  appli- 
cant's retirement  raises  a  question  of  law. 

As  previously  pointed  out  whatever  rights  Appellee 
had  existed  prior  to  the  determination  made  by  the 
Treasury  and  Civil  Service  officials.  As  this  Court  said 
in  the  Anderson  case: 

"Inaction  or  denial  of  the  claim  by  the  Commission 
could  not  delay  or  defeat  the  right,  and  favorable 
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adjudication,  evidenced  by  issuance  of  an  annuity 
certificate,  could  only  formally  acknowledge  a  right 
already  established." 

In  the  Anderson  case  a  widow's  estate  was  refused  an 
annuity  payment  because  the  widow  died  before  the  ad- 
ministrative officials  had  gotten  around  to  the  issuance  of 
a  check.  On  the  question  of  the  time  at  which  the  widow's 
rights  became  fixed  this  Court  said: 

*'The  Court  below  was  of  the  view  that  the  an- 
nuitant can  have  no  right  to  the  annuity  until  the 
claim  is  adjudicated  by  the  Commission  and  a  cer- 
tificate issued.  We  do  not  agree.  When  the  annui- 
tant has  filed  a  proper  application  he  has  done  all 
that  he  is  required  to  do.  The  right  must  accrue 
at  that  time.  Cf.  Ewing  v,  Gardner,  6  Cir.,  185 
F.  2d  781,  affirming  D.  C.  ^  F.  Supp.  315,  modified 
without  discussion  of  this  point,  341  U.  S.  321,  81 
S.  Ct.  684,  95  L.  Ed.  968.  The  same  Court  which 
rendered  the  Opinion  in  Adams  v.  Ernst,  supra,  on 
which  the  Court  below  and  Appellee  relied,  has  held 
that  the  right  to  a  statutory  gratuity  vests  at  the 
time  satisfactory  application  is  made  therefor.  Co- 
nant  v.  State,  197  Washington  21,  84  P.  2d  378; 
see  also  Finley  v.  Marion  Co.,  81  Or.  294,  159  P. 
557. 

If  there  be  doubt  as  to  this  construction  of  the 
Act,  we  might  consider  where  the  construction  urged 
by  Appellee  would  lead  us.  Taking  the  view  that  the 
right  of  an  annuitant  is  conditional  upon  the  Commis- 
sioner's adjudication  of  his  claim,  what  would  be  the 
effect  of  a  wrongful  denial  of  that  claim  by  the 
Commission?  The  answer  must  be  that  the  annui- 
tant could  have  no  right  to  the  annuity  in  such  event, 
for  the  condition  would  hardly  be  satisfied  by  an 
adjudication  that  the  claim  is  invalid.     And  to  ac- 
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cept  this  argument  we  must  be  prepared  to  say  that 
on  claims  made  under  the  Act  the  decision  of  the 
Commission  is  final;  for  if  no  right  can  be  asserted 
by  an  annuitant  after  an  adverse  decision  by  the 
Commission,  it  is  the  Commission  which  has  the  first 
and  last  say. 

The  argument  cannot  be  maintained.  On  the  as- 
sumed facts  there  is  no  doubt  that  had  Mrs.  Ander- 
son lived,  and  had  the  Civil  Service  Commission  de- 
nied her  claim,  she  could  have  successfully  prose- 
cuted an  action  for  the  annuity  in  the  Courts." 

This  Court  had  no  difficulty  in  deciding  that  the  ad- 
ministrative determination  in  the  Anderson  case  was 
based  on  an  error  of  law  which  gave  the  District  Court 
jurisdiction.  And  so  it  is  here.  The  administrative  of- 
ficials misinterpreted  the  provisions  of  Section  1(d)  and 
used  a  classification  instead  of  individual  consideration  of 
eligibility  in  rejecting  Appellee's  application  for  retire- 
ment. 

Summary  of  Judgment. 

Appellee,  who  at  the  time  of  application  for  retirement 
was  over  50  years  of  age,  had  rendered  more  than  20  years 
of  service  in  a  position  whose  duties  were  primarily  the 
investigation  of  persons  suspected  of  oflfenses  against  the 
criminal  laws  of  the  United  States.  Furthermore,  he 
was  subjected  to  a  degree  of  hazard  in  the  performance 
of  his  duties  contemplated  by  Section  1(d)  and  should 
have  been  retired  under  that  section  upon  his  request. 
The  refusal  of  the  Secretary  of  the  Treasury  and  the 
Civil  Service  Commission  to  grant  such  requirement 
was  based  solely  upon  the  reason  that  Appellee  was 
not  in  a  class  of  position  listed  under  the  heading  'Tn- 
ternal  Revenue  Service  positions  covered  by  Section  1(d) 
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Retirement  Act."  No  consideration  was  given  to  Ap- 
pellee's personal  qualifications  for  retirement  under  Sec- 
tion 1(d)  nor  did  the  officials  consider  the  degree  of 
hazard  to  which  Appellee  had  been  subjected.  On  the 
contrary,  these  officials  based  the  refusal  for  retirement 
on  "the  general  duties  of  the  class  of  the  position"  held 
by  Appellee,  contrary  to  the  provisions  of  Section  1(d). 
The  refusal  of  the  Secretary  of  the  Treasury  and  the 
Civil  Service  Commission  to  retire  Appellee  was  based 
upon  an  erroneous  interpretation  of  the  statute.  It  is 
therefore  submitted  that  the  trial  court  correctly  decided 
that  Appellee  was  entitled  to  a  money  judgment  in  the 
sum  of  $760.00. 

Conclusion. 

For  the  foregoing  reasons,  it  is  respectfully  submitted 
that  the  judgment  below  should  be  affirmed. 

Respectfully  submitted, 

Ernest  R.  Mortenson, 

Attorney  for  Appellee. 
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No.  16013. 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


ABC  Packard,  Inc., 

Appellant, 

vs. 

General  Motors  Corporation,  a  corporation, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


Statement  of  Jurisdiction. 

In  this  case  Appellant  seeks  to  obtain  the  reversal  of  an 
adverse  judgment  rendered  in  a  civil  action  wherein  ABC 
[  Packard,  Inc.,  a  corporation,  sought  damages  for  fraud 
I  against  General  Motors  Corporation,  a  corporation.^ 

The  jurisdiction  of  the  Court  of  Appeals  is  believed  to 
derive  from  Title  28,  United  States  Code,  Section  1291, 


^The  parties  to  the  appeal  will  be  designated  as  follows:  ABC 
Packard,  Inc.,  and  Anderson  Buick  Company  (the  latter  being  the 
original  corporate  name  prior  to  amendment  of  the  Appellant)  and 
M.  O.  Anderson,  its  President,  principal  stockholder  and  prede- 
cessor in  interest  as  'Anderson" ;  General  Motors  Corporation  as 
"General  Motors" ;  Buick  Motor  Division  of  General  Motors  Cor- 
poration as  "Buick." 

The  Transcript  of  Record  will  be  indicated  by  the  legend  "Tr." 
followed  by  appropriate  volume  and  page  references;  references  to 
portions  of  the  depositions  of  Harlow  H.  Curtice,  William  F.  Huf- 
stader,  George  H.  Ruhe  and  Henry  Bauer,  read  into  evidence  at 
the  trial,  will  be  indicated  by  the  name  of  the  deponent,  followed  by 
the  legend  "Dep."  and  appropriate  page  and  line  references. 
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the  within  appeal  being  taken  from  a  final  decision  of  the 
United  States  District  Court  for  the  Western  District  of 
Washington,  Northern  Division. 

The  jurisdiction  of  the  United  States  District  Court  was 
derived  from  Title  28,  United  States  Code,  Section  1331, 
in  that  there  is  diversity  of  citizenship,  and  the  amount  in- 
volved, exclusive  of  interest  and  costs,  exceeds  the  sum  of 
Three  thousand  ($3,000)  Dollars.' 

The  Complaint  [Tr.  Vol.  I,  pp.  3-38]  was  filed  June  30, 
1955,  and  the  jurisdictional  allegations  appear  in  paragraph 
II  thereof  [Tr.  Vol.  I,  p.  6].  The  case  was  tried  on  an 
Amended  Complaint  filed  August  12,  1957  [Tr.  Vol.  II, 
pp.  396-407]  and  the  jurisdictional  allegations  appear  in 
paragraph  II  thereof  [Tr.  Vol.  II,  pp.  397-398].  The 
original  Answer  [Tr.  Vol.  I,  pp.  39-102]  was  filed  July  25, 
1955,  and  the  Answer  to  the  Amended  Complaint  [Tr. 
Vol.  II,  pp.  408-412]  was  filed  August  19,  1957.  Para- 
graph II  of  the  Answer  to  the  Amended  Complaint  ad- 
mitted the  jurisdictional  allegations  [Tr.  Vol.  II,  p.  409]. 

Judgment  for  defendants  upon  a  jury  verdict  was  en- 
tered on  January  7,  1958  [Tr.  Vol.  II,  pp.  500-503]  and 
Notice  of  Appeal  filed  February  5,  1958  [Tr.  Vol.  II,  p. 
528]. 


^The  case  arose  and  was  tried  prior  to  the  recent  amendment  to 
the  Judicial  Code,  increasing  the  jurisdictional  requirement  to  $10,- 
000,  exclusive  of  interest  and  costs.  Nonetheless,  as  appears  from 
the  pleadings,  the  new  requirements  are  satisfied  by  the  action. 
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Statement  of  the  Case. 

The  questions  involved  in  this  appeal,  and  the  manner  in 
which  they  are  raised,  are  as  follows : 

Preliminary. 

This  is  an  action  by  Anderson,  a  former  distributor  of 
Buick  automobiles,  against  General  Motors,  for  damages 
arising  from  a  fraud  resulting  in  the  termination  by  Gen- 
eral Motors  of  the  Anderson  distributorship.  The  claim  of 
fraud  proceeds  on  two  theories,  either  of  which  would  be 
sufficient  to  sustain  recovery:  first,  the  non-disclosure  by 
General  Motors  of  General  Motors'  secret  policy  to  termi- 
nate the  Anderson  distributorship  when  it  became  more 
profitable  for  General  Motors  to  distribute  Buick  auto- 
mobiles itself;  secondly,  misrepresentations  made  to  An- 
derson by  General  Motors  to  the  effect  that  the  Anderson 
distributorship  would  not  be  terminated  so  long  as  its  per- 
formance was  satisfactory  [Tr.  Vol.  II,  pp.  396-407].^ 

We  wish  to  note  at  the  outset  that  this  is  not  an  appeal 
on  the  facts.  As  more  fully  appears  from  the  Specification 
of  Errors  (this  brief,  pp.  38-41)  only  questions  of  law  are 
presented  to  the  Court.  It  is  the  position  of  Appellant  that 
the  relationship  of  the  parties  gave  rise,  in  law,  to  a  mutual 
duty  to  deal  fairly,  including  a  duty  imposed  by  law  upon 
General  Motors  to  disclose  to  Anderson  its  secret  policy  of 
terminating  distributorships.  Appellant  contends  that  the 
trial  court  erred  in  submitting  to  the  jury  the  question  of 
the  existence  of  the  duty  to  disclose.    This  point  was  raised 


^The  quality  of  Anderson's  performance  was  not  in  issue  at  the 
trial,  General  Motors  having  conceded  in  open  court  that  perf orm- 
iance  was  satisfactory  [Tr.  Vol.  II,  pp.  652-653]. 


in  the  trial  court  and  an  exception  specifically  saved  [Tr. 
Vol.  VI,  p.  2243]. 

To  place  Appellant's  Specification  of  Errors  in  its  proper 
context,  some  factual  review  is  necessary.  We  propose  to 
rely  primarily  upon  uncontroverted  facts,  which  we  believe 
will  demonstrate  an  extremely  close  and  dependent  relation- 
ship in  which  General  Motors  played  a  dominant  part 
vis-a-vis  Anderson,  and  conversely,  the  part  of  Anderson 
vis-a-vis  General  Motors  was  one  of  complete  subservience. 
This  relationship  can  be  shown,  we  believe,  through  the 
testimony  of  General  Motors'  own  officers  and  employees. 

Commencement  of  the  Anderson  Distributorship. 

Anderson,  theretofore  a  regional  manager  of  Motors 
Holding  Division  of  General  Motors,  commenced  operations 
as  the  distributor  of  Buick  automobiles  in  the  Seattle  area 
in  1936  at  the  suggestion  of  William  F.  Hufstader,  then 
General  Sales  Manager  of  Buick  [Tr.  Vol.  V,  pp.  1854- 
1856].  He  had  not  sought  the  distributorship.  Prior  to 
accepting  it,  he  consulted  at  some  length  with  Mr.  Dean, 
then  President  of  Motors  Holding  Division,  who  told  him 
that  he  viewed  the  opportunity  as  a  good  one  and  that  An- 
derson need  not  concern  himself  about  tenure  so  long  as 
he  did  a  proper  job  [Tr.  Vol.  HI,  pp.  834-837;  Tr.  Vol.  V, 
pp.  1854-1856]. 

General  Motors'  Control  of  Anderson  Policies. 

At  no  time  was  Anderson  permitted  to  make  major 
policy  decisions  with  respect  to  the  distributorship  without 
consultation  and  approval  of  his  General  Motors'  superiors. 

The  Distributor  Selling  Agreement  provided  (Sec.  12): 

"Distributor  will  maintain  a  place  of  business  includ- 
ing salesroom,  service  station,  parts  and  accessories 


i 
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facilities,  and  used  car  facilities  satisfactory  to  Seller 
and  will  maintain  the  business  hours  customary  in  the 
trade.  Distributor  will  permit  Seller  to  inspect  said 
place  of  business  at  all  reasonable  times  in  business 
hours. 

"Distributor  will  not  move  to  or  establish  a  new  loca- 
tion, branch  sales  office,  branch  service  station  or 
place  of  businesss  including  any  used  car  lot  or  loca- 
tion without  the  prior  consent  of  Seller."  [Tr.  Vol.  I, 
p.  70.] 

Accordingly,  whenever  it  appeared  that  new  facilities 
should  be  acquired  for  the  distributorship  or  that  existing 
facilities  should  be  disposed  of,  Anderson  was  required 
to  obtain  the  advice  and  approval  of  responsible  General 
Motors'  officials. 

Anderson  testified  that  with  one  exception  he  did  ob- 
tain the  advice  and  approval  of  responsible  General  Mo- 
tors' officials,  as  required  by  the  agreement,  before  acquir- 
ing or  disposing  of  any  facilities  [Tr.  Vol.  Ill,  p.  867, 
868,  955,  956,  1133,  1134]. 

At  the  outset  in  1936,  Anderson  consulted  Hufstader 
regarding  a  location  for  the  distributorship  and  did  not 
act  upon  it  until  Hufstader  indicated  his  approval  [Tr. 
Vol.  V,  pp.  1857-1859].  In  1946,  Anderson  cleared  with 
Hufstader  plans  for  improving  Anderson's  parts  facilities 
[Tr.  Vol.  Ill,  pp.  884-885].  The  acquisition  of  the  build- 
ings numbered  2  and  3  and  of  a  used  car  facility  were 
likewise  cleared  with  responsible  General  Motors'  officials, 
and  in  each  instance  General  Motors'  approval  was  neces- 
sary before  Anderson  undertook  action  [Tr.  Vol.  HI,  p. 
952,  pp.  1133-1134;  Vol.  IV,  p.  1366].  In  the  one  instance 
where  Anderson  expanded  facilities  without  prior  approval 
he  was  severely  censured  and  was  not  permitted  to  use 


such  facilities  until  the  approval  of  Albert  H.  Belfie, 
Buick  General  Sales  Manager,  was  obtained  [Tr.  Vol.  V, 
p.  2022;  Tr.  Vol.  VI,  2052]. 

The  requirement  of  consultation  with  General  Motors 
was  not  confined  to  the  acquisition  and  improvement  of 
facilities  for  the  distributorship. 

Thus,  in  1950,  when  a  highly  profitable  sale  of  the 
main  facilities  for  approximately  $850,000  was  under  con- 
sideration, the  advice  of  Mr.  Nash,  Buick  Regional  Mana- 
ger, was  sought,  and  it  was  made  clear  to  the  agent  who 
was  to  handle  the  sale  of  the  property  that  there  could 
be  no  sale  without  prior  factory  approval.  Mr.  Nash  sug- 
gested that  there  should  be  no  sale,  and  there  was  none 
[Tr.  Vol.  Ill,  pp.  959-962;  Vol.  V,  pp.  1723-1726]. 

Again,  in  February,  1951,  Mr.  Belfie  advised  against  a 
promotional  program  then  under  consideration  for  the 
distributorship  [Tr.  Vol.  VI,  p.  2093]. 

In  short,  no  major  venture  could  be  undertaken  by 
Anderson  without  the  advice  and  consent  of  General 
Motors.    The  reasons  for  this  are  not  difficult  to  find. 

Apart  from  the  personal  relationship  between  M.  O. 
Anderson  and  his  superiors  in  the  Buick  organization,  it 
is  quite  clear  from  an  examination  of  the  General  Motors 
modus  operandi  that  General  Motors  had  and  exercised 
virtual  control  of  the  Anderson  operations.  In  order  to 
understand  the  quality  and  nature  of  the  control,  a  con- 
sideration of  the  organizational  hierarchy  or  "chain  of 
command"  in  General  Motors,  and  for  present  purposes 
in  Buick,  is  in  order. 
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The  Buick  "Chain  o£  Command." 

The  General  Motors  organization  is  pyramidal  in  struc- 
ture. At  the  apex  is  the  top  corporate  command  headed 
from  1952  until  recently  by  Harlow  H.  Curtice.  Subordi- 
nate to  the  top  corporate  command  was  the  divisional 
hierarchy.  The  present  case  concerns  itself  with  the  Buick 
divisional  organization. 

At  the  apex  of  Buick  is  its  General  Manager,  a  position 
occupied  by  Mr.  Curtice  from  1933  until  1948,  and  later 

I  by  Mr.  Ivan  L.  Wiles.  Functioning  under  the  General 
Manager  is  a  General  Sales  Department,  headed  by  a 
General  Sales  Manager.  Mr.  Hufstader  was  General  Sales 
Manager  from  1933  until  1948,  and  Mr.  Belfie  occupied 

!  that  position  at  the  time  of  the  termination  of  the  Ander- 
son  distributorship.     Subordinate   to    the    General    Sales 

I  Manager,  in  descending  order  of  authority,  were  assistant 

i  general  sales  managers,  regional  managers  and  zone  man- 
agers or  distributors,  the  latter  occupying  a  position  ana- 
logous to  zone  managers,  notwithstanding  their  private 
ownership.  Each  zone  manager  or  distributor  had  a  group 
of  dealers  in  his  territory  [Curtice  Dep.  pp.  129-133;  Huf- 
stader Dep.  pp.  339-341,  343-344]. 

I  Anderson  as  Distributor-Zone  Manager. 

Anderson,  as  a  Buick  distributor,  occupied  a  position 
i  analogous  to  that  of  a  zone  manager,  working  with  deal- 
ers, obtaining  regular  reports  from  them  which  in  turn 
I  were  forwarded  to  General  Motors,  and  overseeing  the 


activities  of  the  dealers  in  order  to  assure  that  they  carried 
out  the  pohcies  formulated  by  General  Motors/ 

His  functions  as  a  distributor  in  this  regard  did  not 
differ  materially  from  those  he  had  occupied  for  a  term 
prior  to  undertaking  the  distributorship  [Tr.  Vol.  Ill, 
pp.  828-829,  839-840,  843;  Curtice  Dep.  pp.  232-233;  Ruhe 
Dep.  p.  14].  Thus,  where  dealers  functioning  under  a 
distributor  performed  poorly,  the  distributor  would  take 
action  just  as  was  the  case  with  zone  managers  employed 
directly  by  Buick  in  areas  where  distributors  did  not 
operate  [Curtice  Dep.  pp.  232-233;  Rude  Dep.  p.  14,  line 
15,  to  p.  17,  line  5]. 

Like  a  zone  manager,  Anderson's  immediate  superior 
was  the  regional  manager.  During  most  of  the  period 
material  to  the  present  case,  this  position  was  occupied 
by  Mr.  Nash,  a  long  term  friend  and  associate  of  Ander- 
son [Tr.  Vol.  Ill,  pp.  828,  853-854]. 

General  Motors'  Control  o£  Anderson. 

Through  the  foregoing  chain  of  command,  Buick  com- 
pletely dominated  the  activities  of  Anderson.  Such  domi- 
nation was  effected  through  the  following  means: 


*The  Distributor  Selling  Agreement  provided   (Sec.  25)  : 

"A.     Appointment 

Distributor,  after  review  with  Seller,  will  enter  into  selling 
agreements  with  dealers  for  the  sale  of  new  Buick  motor  vehi- 
cles, chassis,  parts  and  accessories  under  the  jurisdiction  of 
Distributor  at  such  places  within  the  area  described  in  Para- 
graph First  as  Distributor  shall  deem  advisable  or  as  Seller 
may  require. 

"B.     Failure  to  Appoint 

If  Distributor  fails  or  neglects  to  appoint  dealers  upon  re- 
quest of  Seller  within  three  (3)  months  after  such  request, 
Seller  shall  have  the  right  to  appoint  dealers  at  the  places 
designated."     [Tr.  Vol.  I,  pp.  82-83.] 
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A.     Inspections. 

The  Distributor  Selling  Agreement  required  Anderson 
to  permit  General  Motors  to  inspect  facilities.^  Frequent 
inspections  were  in  fact  made. 

Mr.  Hufstader,  as  General  Sales  Manager,  inspected 
the  Anderson  facilities  from  time  to  time  [Tr.  Vol.  V,  p. 
1862].  In  1948  both  Messrs.  Hufstader  and  Curtice  in- 
spected the  premises  [Tr.  Vol.  V,  p.  1872]. 

Mr.  Nash  called  on  the  Anderson  distributorship  ap- 
proximately every  60  days,  inspecting  every  phase  of  the 
operation,  interviewing  the  various  department  heads  so 
as  to  obtain  an  overall  picture  as  to  what  they  were  doing, 
and  making  "as  complete  contact  as  possible  with  the 
business."  The  information  thus  obtained  was  passed  up- 
ward through  the  Buick  chain  of  command  which  took 
such  action  as  the  circumstances  appeared  to  warrant. 
At  the  same  time  Mr.  Nash  passed  on  to  Anderson  in- 
formation received  from  his  superiors,  relating  to  such 
matters  as  Anderson's  capital  requirements,  the  adequacy 
of  Anderson's  facilities,  advertising  programs  and  market 
penetration.  It  was  Nash's  duty  to  discuss  with  Anderson 
any  deficiencies  which  might  appear.  Thus,  where  certain 
items  of  expense  appeared  to  be  excessive,  Nash  would 
discuss  them  with  Anderson  and  recommend  their  elimina- 
tion  [Tr.  Vol.  V,  pp.   1988-1991,  2045-2047;  Vol.   VI, 


^Paragraph  21 J  of  the  Distributor  Selling  Agreement  provides: 

"J.     Inspection  of  Facilities 

Distributor  will  permit  Seller  to  inspect  and  check  over 
Distributor's  service  facilities  and  stock  of  parts  and  accessories 
at  any  reasonable  time  in  business  hours."     [Tr.  Vol.  I,  p.  77.] 
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pp.  2129-2130;  Hufstader  Dep.  pp.  396-399].  In  short, 
Nash  and  indeed  the  Buick  organization  in  general  were 
constantly  engaged  in  advising  Anderson  as  to  the  general 
conduct  of  the  distributorship.^ 

B.     Meetings. 

Another  control  device  employed  by  General  Motors 
was  the  use  of  meetings  in  which  Anderson  was  advised 
by  General  Motors  officials  as  to  the  manner  in  which 
its  operations  were  to  be  conducted.  At  times,  such  meet- 
ings were  held  locally,  at  other  times  distributors  were 
summoned  to  the  Home  Office  of  Buick  at  Flint,  Michi- 
gan [Curtice  Dep.  p.  81;  Hufstader  Dep.  pp.  344-346]. 
Typical  of  such  meetings  was  one  held  in  March,  1948, 
at  Seattle,  at  which  Messrs.  Curtice  and  Hufstader  spoke 
to  the  Anderson  organization  on  the  subject  of  Buick's 
plans  and  policies  [Hufstader  Dep.  pp.  532-533]. 

Through  such  meetings,  as  well  as  by  individual  con- 
tacts through  Nash  and  others,  General  Motors  purported 
to  keep  Anderson  informed  of  policies  insofar  as  they 
affected  the  operations  of  the  distributor  [Curtice  Dep. 
pp.  224-230,  236-237].  They  did  not,  however,  inform 
Anderson  of  the  policy  most  basic  to  the  distributorship, 
to  wit,  the  long  standing  secret  policy  which  ultimately 
resulted  in  its  termination. 


^General  Motors  maintained  a  Business  Management  Department 
which  promulgated  policy,  and  a  Sales  Department  which  promul- 
gated policy  as  to  sales  promotion  and  advertising.  Supervision  and 
control  was  carried  to  the  extent  that  General  Motors  maintained  a 
special  department  to  prepare  plans  for  physical  facilities  for  dis- 
tributors and  dealers  [Curtice  Dep.  pp.  220-222,  224-230]. 
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C.     Reports. 

Another  control  device  employed  by  General  Motors 
was  its  insistence  upon  the  furnishing  by  Anderson  of 
numerous  periodic  reports  setting  forth  every  conceivable 
detail  of  operation. 

General  Motors  controlled  the  inventory  of  the  distribu- 
torship by  requiring  ten-day  reports  from  Anderson  as 
to  his  own  operations  and  those  of  his  dealers,  reporting 
inventories  of  new  and  used  cars,  deliveries  and  unfilled 
orders.'^ 

The  information  thus  received  was  compiled  and  used  to 
determine  future  car  allotments  and  as  the  basis  of  stand- 
ing sheets  which  rated  the  various  zones  in  terms  of  their 
relative  turn-over,  as  a  measuring  stick  of  performance^ 


"^This  information  was  likewise  obtained,  or  verified,  by  inspection 
trips  of  Buick  officials.  For  example,  in  early  1952  Mr.  Ruhe,  then 
regional  sales  manager,  made  frequent  trips  to  Seattle,  at  which 
time  he  would  consult  with  Howard  Anderson  as  to  his  reports  and 
statements.  Howard  Anderson  testified  that  he  felt  there  were  no 
secrets,  and  discussed  personnel,  salaries,  wages,  and  answered  all 
questions  put  by  Ruhe  [Tr.  Vol.  IV,  pp.  1382-1383;  Ruhe  Dep. 
p.  27,  lines  12-13;  p.  70,  lines  9-15;  p.  70,  line  22,  to  p.  71,  line  1]. 

^The  Distributor  Selling  Agreement  provides : 
"2.     Handling  of  Distributor's  Orders 
"A.     Three  Months'  Estimate  of  Requirements 
"Distributor  will,  unless  otherwise  advised  by  Seller,  furnish 
Seller  for  its  general  guidance  every  month,  on  the  date  speci- 
fied by  Seller,  an  estimate,  on  forms  provided  by  Seller,  of  his 
requirements  of  new  Buick  motor  vehicles  and  chassis  for  the 
three   (3)  calendar  months  next  following,  each  month's  esti- 
mate to  be  shown  separately. 
"B.     Ten  Day  Report 

"In  order  to  permit  Seller  to  keep  its  purchases  of  raw  mate- 
rials and  the  production  and  distribution  of  Buick  motor  vehi- 
cles and  chassis  in  line  with  retail  sales,  Distributor  will  furnish 
Seller,  every  ten  (10)  days,  with  a  report  known  as  the  'Ten- 
day  Report'  on  standard  forms  supplied  by  Seller.  Such  report 
shall  show  retail  sales  of  both  new  and  used  cars  made  during 
said  period,  new  and  used  car  stocks,  and  unfilled  orders  on 
hand  at  the  end  of  said  period."   [Tr.  Vol.  I,  pp.  55-56.] 
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[Hufstader  Dep.  pp.  366-367,  370-371 ;  Curtice  Dep.  pp. 
224-230]. 

Anderson  was  required  to  furnish  General  Motors  with 
monthly  financial  statements,  sales  reports,  reports  as  to 
the  financial  condition  and  physical  facilities  of  the  various 
dealers  under  his  jurisdiction,  reports  as  to  his  own  phy- 
sical facilities,  reports  as  to  enlargement  of  facilities,  and 
reports  dealing  with  the  operation  of  Anderson's  service 
department,  among  others.®  Likewise,  a  monthly  report 
was  made  dealing  with  the  subject  of  "open  points"  (i.e., 
unfilled  dealerships)  in  Anderson's  territory. 

E^ch  of  these  reports  was  submitted  on  forms  prepared 
by  Buick,  the  information  being  channeled  to  the  Buick  of- 
fice at  Flint  either  directly  or  through  the  Buick  chain  of 
command  which  we  have  heretofore  outlined  [Tr.  Vol.  Ill, 
pp.  840-844,  876-879,  999,  1001-1003;  Hufstader  Dep.  pp. 
378-381,474-475]. 

The  information  received  from  such  reports,  as  well  as 
that  from  other  sources  (such  as  car  registrations)  was 
used  by  Buick  in  various  surveys  and  analyses  of  the  opera- 
tions of  its  dealers  and  distributors  [Hufstader  Dep.  pp. 
373-375]. 

Thus,  Buick  made  market  penetration  and  price  class 
analyses  of  the  operations  of  its  dealers  and  distributors 
on  a  national  basis.  Where  performance  fell  below  national 
average,  this  fact  was  forcibly  brought  to  the  attention  of 
the  erring  zone  manager  or  distributor  [Curtice  Dep.  pp. 


^The  Distributorship  Agreement  provided    (Section    18)  : 

"In  furtherance  of  the  purposes,  objective,  and  obhgations 
provided  for  in  this  Agreement,  Distributor  will  keep  complete 
and  up-to-date  records  regarding  the  sale  and  servicing  of  new 
Buick  motor  vehicles  and  chassis  and  will  permit  Seller  at  all 
reasonable  times  in  business  hours  to  inspect  such  records." 
[Tr.  Vol.  I,  p.  73.] 
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230-231,  232-233;  Hufstader  Dep.  pp.  350,  352,  373-374]. 
In  the  words  of  Mr.  Hufstader,  where,  as  a  result  of  sta- 
tistical compilations,  it  appeared  that  a  particular  zone  was 
below  average,  "an  effort  would  be  made  to  find  out  where 
the  weakness  existed,  and  then,  as  I  have  expressed  it  many 
times,  lean  up  against  that  weakness."  The  "leaning" 
function  was  the  responsibility  of  the  person  immediately 
superior  to  the  one  whose  operations  had  fallen  below  the 
norm ;  in  the  case  of  a  dealer,  this  would  be  the  distributor ; 
in  the  case  of  a  distributor,  the  regional  manager  [Huf- 
stader Dep.  pp.  354-355]. 

Again,  the  financial  statements  received  from  dealers  and 
distributors  were  composited  and  studied  by  the  upper 
echelon  of  Buick  to  determine  whether  the  particular  busi- 
ness operation  was  satisfactory  to  Buick  in  general  [Cur- 
tice Dep.  pp.  88,  90] .  Special  studies  were  made  from  time 
to  time.  The  information  received  was  in  such  form  that 
Hufstader,  as  General  Sales  Manager  of  Buick,  could  de- 
termine from  a  mere  inspection  of  them  any  change  in  the 
business  operations  of  a  distributor,  whether  it  related  to 
profits,  physical  facilities,  assets  or  any  other  item  [Huf- 
stader Dep.  p.  376].  It  can  be  assumed  that  where  such 
changes  displeased  him,  his  displeasure  was  conveyed  to  the 
party  responsible  for  it,  and  further  "leaning"  ensued. 

In  order  to  facilitate  such  analyses,  Anderson,  along  with 
other  General  Motors  distributors  and  dealers,  was  required 
to  use  a  standardized  accounting  system  devised  by  General 
Motors'^  [Tr.  Vol.  Ill,  p.  1083;  Tr.  Vol.  IV,  pp.  1442, 
1457-1459;  Curtice  Dep.  pp.  223-224]. 


"The  Distributor  Selling  Agreement  provided  (Section  15A)  : 
".  .  .  Distributor  will  use  and  keep  up  to  date  at  all  times  a 
satisfactory  uniform  accounting  system  designated  by  Seller 
and  will  furnish  to  Seller,  by  the  tenth  of  each  month,  a  com- 
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In  short,  General  Motors  required  Anderson  to  furnish 
it  with  a  mass  of  information  which  was  composited  and 
carefully  analyzed  in  order  to  determine  whether  Ander- 
son was  satisfactorily  carrying  out  General  Motors'  poli- 
cies. Whenever  any  deviation  from  the  norm  established 
by  General  Motors  was  observed  on  the  part  of  Anderson 
or  any  other  dealer  or  distributor,  the  offending  party 
would  be  warned  to  get  in  step. 

D.    General  Motors'  Zone  Manual. 

Still  another  control  device  employed  by  General  Motors 
was  its  "zone  manual,"  which  contained  various  require- 
ments with  regard  to  operational  forms  and  processes,  uni- 
laterally devised  by  General  Motors,  with  which  Anderson 
and  other  distributors  were  required  to  comply.  If  they 
ignored  the  suggestions  in  the  manual,  the  matter  would  be 
called  to  their  attention  by  Buick's  field  personnel,  the  de- 
gree of  censure  depending  upon  the  area  of  non-conformity 
[HufstaderDep.  p.  387]. 

E.     Illustrations  of  General  Motors'  Control  of 

Anderson. 

Perhaps  the  best  illustration  of  the  use  of  these  highly  ef- 
fective control  devices  is  General  Motors'  constant  pressure 
on  Anderson  to  increase  his  working  capital.  Parentheti- 
cally, it  should  be  noted  that  throughout  Anderson's  dis- 
tributorship he  considered  his  working  capital  sufficient  for 
his  own  needs  [Tr.  Vol.  V,  pp.  1947-1948].    This  is  ordi- 


plete  and  accurate  financial  and  operating  statement  with  sup- 
porting data  covering  the  preceding  month's  operations,  showing 
the  true  and  actual  condition  of  Distributor's  business.  Dis- 
tributor will  maintain  said  system  in  strict  accordance  with  the 
Accounting  Manual  prescribed  by  Seller."   [Tr.  Vol.  I,  p.  72.] 
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narily  the  privilege  of  an  independent  businessman.  More- 
over, Anderson  never  failed  to  pay  prior  to  delivery  for  any 
automobiles  which  Buick  supplied  him;  in  fact,  Anderson 
sought  to  obtain  more  automobiles  than  Buick  was  willing 
to  supply  [Tr.  Vol.  V,  pp.  1947-1948]. 

Nevertheless,  General  Motors  determined,  unilaterally, 
that  Anderson's  working  capital  should  be  increased  in  ac- 
cordance with  a  nationwide  program  established  by  Gen- 
eral Motors  in  1945  [Tr.  Vol.  V,  p.  1944],  and  they  so  ad- 
vised Anderson  [Tr.  Vol.  Ill,  pp.  913-914,  916-917;  Vol. 

IV,  pp.  1364-1365].  Although  Anderson  repHed  that  he 
felt  his  capital  structure  was  reasonably  sound   [Tr.  Vol. 

V,  pp.  1865-1866]  Hufstader  and  his  subordinates  insisted 
that  Anderson  increase  his  working  capital  up  to  the  level 
established  for  Anderson  by  General  Motors^^  [Tr.  Vol. 
Ill,  pp.  894,  906-907].  Constant  pressure  was  exerted  on 
Anderson  by  written  communications  and  personal  contact 
[Tr.  Vol.  Ill,  pp.  894,  906-910,  927-932,  964-965;  Vol. 
V,  pp.  1863-1864,  1938;  Hufstader  Dep.  pp.  505-506],  and 
finally  Anderson  was  forced  to  borrow  $500,000  from  a 
lending  agency,  secured  by  a  mortgage  on  the  Anderson 
properties,  in  order  to  obtain  the  cash  position  which  Gen- 


^^The  written  Distributorship  Agreement  between  Anderson  and 
(  General  Motors  provided   (Section  14)  : 

".  .  .  since  Seller  has  set  standards  for  distributor  capital  and 
net  worth  based  on  Seller's  past  experience,  Distributor 
shall  establish  his  own  net  working  capital  and  net  worth  in 
the  respective  amount  and  form  specified  by  Seller.  If  the 
amount  of  owned  net  working  capital  or  net  worth  or  the  way 
in  which  either  is  set  up  is  now  or  hereafter  inadequate  in 
Seller's  estimation  for  the  proper  handling  of  Distributor's 
business,  Distributor  will  take  the  necessary  steps  to  meet 
Seller's  applicable  requirements  within  the  time  determined  by 
Seller."    [Tr.  Vol.  I,  p.  71.] 
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eral  Motors  had  ordained  for  him^^  [Tr.  Vol.  Ill,  pp.  1017- 
1028;  Tr.  Vol.  IV,  pp.  1378-1382;  Tr.  Vol.  V,  p.  1799]. 

Another  illustration  of  General  Motors'  control  of 
Anderson's  policies  is  found  in  General  Motors'  insistence 
that  Anderson  provide  what  General  Motors  regarded  as 
adequate  facilities  [Curtice  Dep.  pp.  76-77] — a  requirement 
which  General  Motors  policed  through  personal  inspection 
and  written  reports^^  [Curtice  Dep.  pp.  89-90;  Hufstader 
Dep.  pp.  325-326,  378-379,  474-475;  Tr.  Vol.  Ill,  pp. 
1001-1003].  In  line  with  this  policy,  Anderson,  along  with 
other  dealers  and  distributors,  was  constantly  urged  to 
expand  his  sales  and  service  facilities  [Tr.  Vol.  V,  pp. 
2047-2048;  Hufstader  Dep.  pp.  328-329].  In  order  to 
insure  compliance  with  the  program,  Anderson  was  re- 
quired to  report  to  Buick  on  the  status  of  his  own  physical 
facilities,  as  well  as  those  of  the  dealers  under  his  jurisdic- 
tion [Tr.  Vol.  Ill,  pp.  1001-1003]. 

On  the  basis  of  the  information  thus  received,  General 
Motors  prepared  surveys  which  were  used  to  police  its 
policy  of  requiring  Anderson  and  other  distributors  to 
undertake  substantial  expansion  of  their  physical  facilities 


^^The  effectiveness  of  Buick's  control  over  its  dealers  and  dis- 
tributors is  evidenced  by  the  fact  that  by  April  22,  1948,  the  pro- 
gram was  98  per  cent  complete  nationally  [Tr.  Vol.  Ill,  pp.  916- 
917;  Vol.  V,  p.  1946]. 

^^The  Distributor  Selling  Agreement  provided  (Section  12)  : 
"Distributor  will  maintain  a  place  of  business  including 
salesroom,  service  station,  parts  and  accessories  facilities,  and 
used  car  facilities  satisfactory  to  Seller  and  will  maintain  the 
business  hours  customary  in  the  trade.  Distributor  will  permit 
Seller  to  inspect  said  place  of  business  at  all  reasonable  times 
in  business  hours. 

Distributor  will  not  move  to  or  establish  a  new  location, 
branch  sales  office,  branch  service  station  or  place  of  business 
including  any  used  car  lot  or  location  without  the  prior  consent 
of  Seller."     [Tr.  Vol.  I,  p.  70.] 
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[Hufstader  Dep.  pp.  319-321].  As  a  further  means  of 
forcing  compliance  with  Buick's  policy,  facilities  of  various 
dealers  and  distributors  were  frequently  inspected  [Tr. 
Vol.  V,  p.  1862]. 

Under  the  constant  urging  of  General  Motors,  Anderson 
I  invested  over  $1,000,000  in  his  facilities  during  the  course 
I  of  his  distributorship,  so  that  his  enterprise  became,  in  the 
I  words  of  Buick  Sales  Manager  Hufstader,  "housed  in 
I  magnificent  fashion"  [Tr.  Vol.  V,  pp.  1955-1956]. 
\  Measured  by  Buick's  own  standards,  Anderson's  overall 

efficiency  rating  was  a  high  one.  Indeed,  it  was  conceded 
'  at  the  trial  that  General  Motors  had  no  complaint  against 

Anderson's  performance  during  its  distributorship  [Tr. 
,Vol.  II,  pp.  652-653]. 

The  foregoing  illustrations  are  typical  of  the  pattern 
'  which  was  established  in  the  relationship  between  General 
1  Motors  and  Anderson,  a  pattern  in  which  General  Motors 
•  officers  acted  as  overseers  of  Anderson's  operation  and 
[guided  that  operation  along  policy  lines  unilaterally  laid 
[down  by  General  Motors.     At  times  such  guidance  as- 
sumed the   guise   of   "friendly   persuasion,"   but   sterner 
tactics  were  employed  when  necessary,  and  the  threat  of 
force  was  always  present. 

The  most  dramatic  illustration  of  the  latter  approach 

'involved  Anderson's  attempt  in   1947  to  seek  re-election 

etc  the  presidency  of   the   National   Automobile   Dealer's 

i  Association,  a  nation-wide  dealer  organization  of   some 

(30,000  members.     Needless  to  say,  Anderson  wished  to 

continue  in  this  office,  but  Mr.  Hufstader,  having  decided 

that  such  was  not  to  be  the  case,  summoned  Anderson  to 

Flint  and  bluntly  ordered  him  not  to  run  for  the  office. 

Anderson,  subservient  to  the  wishes  of  his  superior,  obeyed 
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Hufstader's  order  and  did  not  seek  election,  despite  his 
great  desire  to  do  so  [Tr.  Vol.  Ill,  pp.  893-894;  Vol.  V, 
pp.  1863-1864,  1938;  Hufstader  Dep.  pp.  543-544]. 

At  times  General  Motors'  control  over  Anderson  was 
even  more  open  and  direct.  Thus,  during  the  period  from 
1936  to  1940,  and  again  from  1942  to  1945,  General 
Motors  took  direct  control  of  the  Anderson  operation 
through  its  Alotors  Holding  Company  subsidiary,  then  a 
shareholder,  having  advanced  a  portion  of  the  distributor 
capital.  During  these  periods.  Motors  Holding  held  all  the 
voting  stock  in  Anderson  and  was  represented  on  Ander- 
son's Board  of  Directors  at  all  times.  It  was  during  these 
periods  in  which  Anderson  was  operated  by  Motors  Hold- 
ing Company  that  many  of  Anderson's  permanent  business 
policies  were  formulated''  [Tr.  \'ol.  Ill,  pp.  846-852,  870, 
872-873]. 

Partners  in  Progress. 

The  relationship  between  General  Motors  and  Anderson 
was  an  extremely  close  one. 

Thus,  Harlow  Curtice,  General  Motors'  President  and 
former  Buick  General  Manager,  described  the  relation- 
ship as  one  of  "partners  in  progress,"  and  again  as  a 


^*The  subject  matters  covered  included :  leases  and  contracts,  in- 
surance, banking,  accounting  and  auditing,  discounted  notes  and 
contracts,  forecast  of  sales  and  budget  of  expenses,  maintenance  of 
a  surplus,  advance  to  officers  and  other  employees,  cash,  receivables, 
company  cars,  new  cars,  used  cars,  parts  and  accessories,  miscella- 
neous merchandise,  prepaid  expenses,  fixed  assets,  leasehold  and 
improvements  and  reserves   [Tr.  Vol.  Ill,  p.  873]. 

Throughout  the  period  of  Motors  Holding  control,  Anderson's 
minutes  were  prepared  in  the  Motors  Holding  office  [Tr.  Vol.  HI, 
pp.  872-873]. 
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partnership  "in  a  business  sense."^^  According  to  Curtice, 
the  relationship  between  General  Motors  on  the  one  hand 
and  the  dealer  or  distributor  on  the  other,  is  a  "continuing 
personal  relationship,"  a  "close  relationship,"  a  "mutually 
helpful  relationship,"  and  one  which  is  "interdependent." 
In  fact,  Curtice  testified  that  "there  is  no  business  in  which 
the  relationship  is  so  interdependent"  [Curtice  Dep.  pp. 
200,  201,  202-204,  205-206,  212]. 

William  Hufstader,  General  Motors  vice  president  and 
former  general  sales  manager  of  Buick,  likewise  testified 
that  an  unusual  mutuality  exists  between  the  automobile 
manufacturer  and  its  dealers  and  distributors  [Hufstader 
Dep.  pp.  404-405 ].'' 

During  his  "partnership"  with  Buick,  Anderson  devoted 
his  time,  efforts  and  financial  resources  to  carrying  out 
Buick's  program  in  the  Pacific  Northwest  and  building 


^^The  closeness  of  the  relationship  between  General  Motors  and 
Anderson  is  evidenced  by  the  following  language  in  the  distributor- 
ship agreement  [Tr.  Vol.  I,  p.  53]  : 

"Third :  This  is  a  personal  contract,  being  entered  into  in 
reliance  upon  and  in  consideration  of  the  personal  qualifica- 
tions of  and  representations  with  respect  thereto  of  M.  O.  An- 
derson (jointly),  the  Distributor,  or  partner (s)  in  the  distrib- 
utorship, or  representative (s)  of  the  Distributor  who  actively 
and  substantially  participate (s)  in  the  ownership  and/or  oper- 
ation of  the  distributorship.  The  individual  or  individuals  des- 
ignated shall  be  responsible  for  any  act  or  omission  of  any  of 
Distributor's  agents  or  employees  which  may  be  contrar}^  to  the 
purposes  and  objectives  of  this  Agreement  or  the  obligations 
of  Distributor  hereunder.  Distributor  shall  not  transfer  nor 
assign  this  Agreement  or  any  right  or  obligation  hereunder  nor 
make  nor  suffer  to  be  made  any  change  in  the  ownership,  finan- 
cial interests  or  active  management  of  Distributor  without  the 
prior  written  approval  of   Seller." 

'•  ^"One  of  the  best  illustrations  of  this  "partnership"  relationship 
between  General  Motors  and  Anderson  is  the  "Cooperative  Adver- 
tising Fund"  established  by  Buick  and  administered  by  its  General 
Sales  Manager.  Contributions  to  the  fund  were  made  by  Anderson 
and  General  Motors  for  the  purpose  of  advertising  to  be  used  in 
Anderson's  territory   [Tr.  Vol.  I,  pp.  79-82]. 
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up  good  will  for  himself  and  for  Buick's  product.  His 
success  in  taking  over  an  anemic  distributorship  and 
building  it  up  to  a  position  where  it  ranked  third  in  the 
nation  was  recognized  by  General  Motors'  own  officials. 

Thus,  Hufstader  commended  Anderson  on  bringing  up 
Buick's  position  in  his  area  from  the  weak  position  it 
occupied  when  he  took  over  the  distributorship  in  1936 
[Tr.  Vol.  Ill,  p.  761]. 

Again,  O.  L.  Waller,  Huf stader's  successor,  commended 
Anderson  "for  the  outstanding  cooperation  you  have  given 
me  in  carrying  out  the  various  programs  coming  from 
this  office"  [Tr.  Vol.  Ill,  pp.  1010-1011]. 

Jerome  Nash,  Anderson's  immediate  superior,  likewise 
expressed  his  appreciation  for  what  he  termed  Anderson's 
consistently  fine  performance  and  cooperation  in  market- 
ing Buick  products  [Tr.  Vol.  Ill,  pp.  854-855]. 

As  a  corollary  of  this  "partnership"  relation.  General 
Motors  recognized  that  it  owed  Anderson  an  obligation  to 
treat  him  fairly  and  to  deal  with  him  in  good  faith. 
Thus,  General  Motors  president  Harlow  Curtice  testified 
that  General  Motors  was  under  an  obligation  to  act  in 
good  faith  toward  Anderson  [Curtice  Dep.  pp.  213-214, 
215-217,  236]  while  Hufstader,  vice  president  and  former 
Buick  General  Sales  Manager,  testified  that  good  faith 
is  the  essence  of  a  successful  franchise  relationship.  Ac- 
cording to  Hufstader,  General  Motors'  obligation  to  act 
in  good  faith  required  it  to  deal  fairly  with  Anderson 
[Hufstader  Dep.  pp.  404-405,  408-411,  456]. 

Of  particular  importance  to  the  present  case  is  Huf- 
stader's  express  recognition  that  by  virtue  of  its  good 
faith  obligation,  General  Motors  was  bound  to  notify  a 
distributor  such  as  Anderson  of  all  matters  which  might 
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affect   the   latter's   welfare   in   connection  with   the   per- 
formance of  his  distributorship.     Hufstader  testified  that 

"any  relationship  entered  into  in  good  faith  has  to 
have  a  mutuality  of  understanding,  objective,  and  if 
it  be  to  the  interests  of  either  party  that  plans  be 
discussed  that  require  the  thoughtful  application  of 
both,  then  as  a  matter  of  good  faith  I  should  think 
that  it  would  be  necessary  and  incumbent  upon  both 
parties  to  discuss  it  on  the  basis  of  mutuality  of 
interest"^^  [Hufstader  Dep.  p.  414]. 

General  Motors'  Dominant  Position  Vis-a-Vis  Anderson. 

While  Mr.  Curtice  was  correct  in  likening  the  General 
Motors-Anderson  relationship  to  a  partnership  in  terms 
of  its  quasi-fiduciary  character,  by  reason  of  the  trust 
and  confidence  which  Anderson  necessarily  reposed  in 
General  Motors  and  the  closeness  of  the  ties  which  bound 
Anderson  to  General  Motors,  it  is  clear  that  General 
Motors  was  the  dominant  partner,  while  Anderson  oc- 
cupied a  subservient  position. 

Thus,  the  written  distributorship  agreements  under 
which  Anderson  operated  were  not  negotiated  by  the 
"partners"  but  were  unilaterally  prepared  by  General 
Motors.  Periodically,  General  Motors  would  herd  its 
distributors  together  and  pass  out  the  printed  form  of 
agreement  which  General  Motors  had  prepared  for  their 
signatures  [Tr.  Vol.  Ill,  pp.  1087-1088;  Vol.  V,  pp. 
1954-1955;  Curtice  Dep.  pp.  276-277]. 
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^Subsequent  to  the  transcribing  of  the  deposition,  Hufstader 
added  the  phrase  "in  accordance  with  the  terms  of  the  agreement 
between  them." 
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Such  passive  submission  on  the  part  of  Anderson  is 
hardly  surprising,  in  view  of  the  relative  economic  posi- 
tions of  General  Motors — the  nation's  largest  corporation 
— and  Anderson,  one  of  Buick's  three  thousand  or  more 
dealers  and  distributors  [Curtice  Dep.  pp.  51-52;  Huf- 
stader  Dep.  p.  317].  The  termination  by  Anderson  of 
his  relationship  with  Buick  would  hardly  have  created 
a  ripple  in  General  Motors'  vast  empire,  whereas  General 
Motors'  severance  of  its  relations  with  Anderson  would, 
and  in  fact  did,  result  in  financial  ruin  to  Anderson. 

Thus,  Anderson  recognized  at  the  time  he  signed  the 
various  distributorship  agreements  that  if  he  failed  to 
sign  he  would  be  out  of  business,  his  net  worth  and  the 
market  value  of  his  one-purpose  fixed  assets  would  de- 
preciate, and  it  would  have  been  impossible  for  him  to 
operate  his  premises  at  a  profit,  since  no  alternative  product 
was  available  to  him  which  he  could  market  in  a  volume 
comparable  to  Buick  [Tr.  Vol.  Ill,  p.  1095 ;  Vol.  IV,  pp. 
1338-1340;  Vol.  V,  p.  1701].  That  Anderson's  fears 
were  justified  is  corroborated  by  Hufstader's  testimony 
that  Buick  would  not  have  shipped  any  automobiles  to 
any  dealer  who  balked  at  signing  the  contract  submitted  by 
General  Motors  [Tr.  Vol.  V,  pp.  1954-1955]. 

Buick's  Policy  of  Terminating  Distributorships. 

While  Anderson  was  thus  carrying  out  the  Buick  pro- 
gram and  building  up  good  will  for  what  he  thought  (and 
had  no  reason  not  to  think)  was  a  continuing  operation, 
his  "partner,"  General  Motors,  was  in  the  process  of  exe- 
cuting a  secretly  formulated  policy  which  was  to  culminate 
in  the  elimination  of  Anderson's  distributorship.  In  fact, 
under  that  policy,  the  very  success  of  Anderson's  efiforts 
was,  unknown  to  him,  bringing  about  his  own  destruction. 
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The  policy  in  question  was  one  which  contemplated  the 
eventual  elimination  by  Buick  'of  all  of  its  distributors, 
according  to  a  time-table  under  which  various  distributors 
would  be  eliminated  after  they  had  helped  establish  Buick' s 
position  in  their  area  to  a  point  where  Buick  felt  it  could 
carry  on  more  profitably  without  their  services}^ 

The  policy  was  a  secret  one  and,  under  General  Motors' 
scheme,  necessarily  so,  because  the  General  Motors'  officials 
who  formulated  the  policy  obviously  recognized  that  unless 
a  distributor  were  kept  in  ignorance  of  his  forthcoming 
extinction  he  could  not  be  induced  to  expand  his  facilities 
(and  with  it  the  market  for  General  Motors'  products  in 
his  area),  thereby  bringing  nearer  the  date  of  his  own 
destruction. 

The  origin  of  that  policy,  as  revealed  by  the  testimony 
and  correspondence  of  certain  key  Buick  officials,  particu- 
larly Curtice^^  and  Hufstader,^^  dated  back  to  the  pre- 

*  World  War  II  period.    Thus,  Harlow  H.  Curtice,  former 

[  Buick  General  Manager,  wrote  in  1954: 

"I  am  quite  familiar  with  the  policy  of  Buick  Motor 
Division  to  the  effect  that  it  would  handle  its  whole- 
sale distribution  through  Divisional  Zone  Offices  di- 
rectly with  its  dealers,  and  the  program  for  carrying 


^^For  convenience,  we  shall  refer  to  this  policy  hereafter  as 
"Buick's  Distributorship  Termination   Policy." 

^^Curtice  was  appointed  General  Manager  of  Buick  in  1933,  Gen- 
reral  Motors'  Vice  President  in  1948  and  President  of  General 
Motors  in  1953.  He  has  been  a  Director  since  1940,  and  a  member 
of  the  Administrative  and  Operations  Policy  Committees  of  the 
Board  since  1946,  the  latter  committee  having  charge  of  the  opera- 
tions of  the  corporation,  such  as  the  manufacture,  design  and  sale 
of  the  product,  research  and  distribution  [Curtice  Dep.  pp.  7,  9, 
10,  11-13]. 

^^Hufstader  was  appointed  General  Sales  Manager  of  Buick  in 
1933  and  Vice  President  of  General  Motors  in  Charge  of  the  Dis- 
tribution Staff  in  1948  [Hufstader  Dep.  p.  292]. 
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out  that  policy  which  neared  completion  in  1953  with 
the  discontinuance  of  the  Buick  distributorships  and 
the  replacement  thereof  with  zone  operations  in  the 
Pacific  Northwest,  since  I,  as  General  Manager  of 
Buick  Motor  Division  approved  that  policy  and  ac- 
tively participated  in  the  effectuation  of  it  over  a 
period  of  years  in  different  sections  of  the  country"^^ 
[Tr.  Vol.  V,  pp.  1956-1958]. 

Curtice  testified  that  during  the  years  immediately  pre- 
ceding World  War  II  (1937-1941),  he  and  Hufstader, 
then  General  Sales  Manager  of  Buick,  discussed  on  numer- 
ous occasions  the  matter  of  substituting  factory  zone 
operations  in  place  of  private  distributorships  [Curtice 
Dep.  pp.  137-141,  142-143,  145-146,  149-151].  Com- 
mencing in  1937  or  1938  various  studies  and  surveys  were 
made  at  the  instance  of  Curtice  and  Hufstader,  comparing 
the  cost  of  private  distributorships^^  with  the  estimated 
cost  of  director  factory  distribution  [Tr.  Vol.  V,  pp. 
1960-1962;  Vol.  VI,  pp.  2204-2205].  Curtice  testified 
that  actually  such  studies  were  not  essential  in  view  of  the 
fact  that  both  Curtice  and  Hufstader  knew  all  along  that 
as  production  and  sales  increased  Buick  would  replace  its 
private  distributors  with  direct  factory  zone  operations 
[Curtice  Dep.  pp.  139-140]. 

Mr.  Belfie,  who  conducted  certain  studies  which  led  to 
the  establishment  of  private  distributorships  in  the  Pacific 
Northwest,  testified  that  he  was  aware  at  about  the  time 


-^Hufstader's  testimony  is  to  the  same  effect,  although  he  quibbled 
over  the  use  of  the  word  "poHcy,"  apparently  preferring  the  word 
"program"  although  he  eventually  conceded  that  he  regarded  the 
words  "program"  and  "policy"  as  synonymous  in  the  present  con- 
text [Tr.  Vol.  V,  pp.  1958-1959]. 

^^Anderson  was  not  advised  that  such  surveys  were  being  made 
[Tr.  Vol.  V,  I960]. 
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the  Anderson  distributorship  was  established  that  it  was 
Buick's  intention  to  terminate  private  distributorships  and 
substitute  factory  zone  operations  in  their  place,  and  that 
Jerome  Nash,  Pacific  Coast  Regional  Manager  for  Buick 
and  Anderson's  immediate  superior,  was  probably  aware 
of  the  program,  although  neither  Belfie  nor  Nash  ever 
advised  M.  O.  Anderson  or  any  one  in  the  Anderson 
organization  of  this  fact  [Tr.  Vol.  VI,  pp.  2056-2057, 
2071,  2124-2125;  Vol.  V,  pp.  1950-1951]. 

Commencing  in  1944,  Buick  set  about  methodically  to 
execute  its  policy  of  eliminating  its  "partners  in  progress" 
as  soon  as  it  became  profitable  to  General  Motors  to  do 
so  [Curtice  Dep.  pp.  149-151]. 

From  1936  to  1944,  there  were  eight  Buick  distributor- 
ships: Noyes  in  Boston,  Howard  in  California,  Garber 
in  Saginaw,  and  five  distributorships,  including  Anderson, 
in  the  Pacific  Northwest  [Tr.  Vol.  V,  pp.  1920-1921; 
Curtice  Dep.  pp.  129-133]. 

The  first  step  in  the  execution  of  Buick's  program  was 
the  elimination  of  Noyes  in  1944. 

The  second  step  was  the  elimination  of  Howard  in 
1947.'" 

What  Curtice  describes  as  the  "third  step"  was  the 
elimination  of  the  five  Northwest  distributorships,  includ- 
ing Anderson,  in  1953  [Curtice  Dep.  pp.  145-146]. 

The  execution  of  this  "third  step"  actually  began  in 
September,  1951,  at  which  time  Ivan  Wiles,  Buick  General 
Manager,  and  Albert  Belfie,  Buick  Sales  Manager,  decided 


"^Hufstader  testified  that  he  told  Howard  in  1944  that  General 
Motors  had  decided  to  terminate  his  distributorship  and  that  upon 
termination  Buick  would  take  over  the  Howard  territory  as  a  zone 
operation  [Hufstader  Dep.  pp.  482-483]. 
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that  the  Northwest  distributorships  appeared  "ripe"  for 
"harvesting"  by  Buick.  Accordingly,  at  their  direction, 
Mr.  Wilcox  of  General  Motors  made  certain  studies  com- 
paring the  projected  cost  of  a  factory  zone  with  distributor 
overrides  in  the  Pacific  Northwest,  this  being  the  amount 
whereby  zone  operation  would  be  less  expensive  for 
Buick  than  private  distributor  operation.  The  study  orig- 
inally showed  an  excess  of  override  over  estimated  ex- 
penses of  $171,000.00.  Subsequently,  about  April  1,  1952, 
the  study  was  revised  so  as  to  indicate  an  excess  of  nearly 
$184,000.00  and  it  was  decided  that  the  time  had  come 
under  Buick's  long-established  but  undisclosed  policy  to 
establish  a  direct  factory  zone  in  the  Pacific  Northwest 
[Tr.  Vol.  VI,  pp.  2095-2096,  2134-2139,  2197]. 

In  March  or  April  of  1952,  Belfie  advised  Hufstader 
of  his  plans  to  advise  the  Northwest  distributors  that  their 
distributorships  were  to  be  terminated,  effective  July  1, 
1953.  Hufstader  stated  that  this  was  in  keeping  with 
the  program  [Hufstader  Dep.  pp.  558-560] — an  obvious 
reference  to  the  general  policy  which  he  and  Curtice  had 
developed  during  the  pre-World  War  II  period,  under 
which  the  Noyes  and  Howard  distributorships  had  already 
been  eliminated.  Subsequently,  Hufstader  discussed  the 
matter  with  Ivan  Wiles,  Buick  General  Manager,  who 
likewise  indicated  that  the  time  for  terminating  the  Pacific 
Northwest  distributorships  was  at  hand  [Hufstader  Dep. 
p.  562]. 

General  Motors'  Failure  to  Disclose. 

While  General  Motors  was  thus  carrying  out  its  policy 
of  eliminating  Buick  distributors,  it  never  disclosed  that 
policy,  or  Buick's  termination  of  the  Noyes  and  Howard 
distributorships  pursuant  thereto,  to  its  "partner"  Ander- 
son [Curtice  Dep.  pp.  149-151;  Tr.  Vol.  Ill,  pp.  889-892; 
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Vol.  IV,  p.  1386;  Vol.  V,  pp.  1967-1971;  Hufstader  Dep. 
pp.  499,  541,  601;  Tr.  Vol.  VI,  pp.  2056-2057,  2071,  2124, 
2064-2065]  and  this  despite  the  fact  that: 

(1)  Various  General  Motors  officials,  including 
Hufstader,  who  had  formulated  the  policy,  and  Belfie, 
who  concededly  was  aware  of  its  existence,  had 
numerous  contacts  with  Anderson  during  this  period, 
in  the  course  of  which  they  discussed  other  aspects  of 
Buick's  plans  for  the  future,  as  well  as  Anderson's 
own  plans  to  expand  his  facilities  [Tr.  Vol.  Ill,  pp. 
904,  956;  Vol.  V,  pp.  1967-1971;  Curtice  Dep.  p. 
151;  Hufstader  Dep.  pp.  496,  500-501,  531],  and 

(2)  Jerome  Nash,  Anderson's  ''friend"  and  im- 
mediate superior,  had  written  to  Anderson  in  May, 
1948:  '7  will  write  you  from  time  to  time  and  visit 
about  matters  of  importance  as  it  affects  Buick  and 
Anderson  Buick,  and  will  always  try  to  keep  you  well 
informed  how  things  are  going"  [Tr.  Vol.  VI,  pp. 
2053-2056].  By  this  Nash  meant,  according  to  his 
own  testimony,  that  he  would  advise  Anderson  how 
things  were  trending  in  Anderson's  relation  with 
Buick  [Tr.  Vol.  VI,  pp.  2053-2056]. 

General  Motors'  Representations  as  to  Long-Range 
Nature  of  Anderson's  Distributorship. 

On    the    contrary,    Anderson's    superiors    in    General 
Motors  were  constantly  speaking  in  terms  of  the  "long- 
i  range"  nature  of  the  franchise. 

Thus,  in  April,  1943,  Nash  wrote  Anderson:  ''Buick 
will  need  the  staunchest  kind  of  people  to  do  business  with 
after  this  war  is  over,  and  we  will  have  them  in  our  key 
outlets"  [Tr.  Vol.  Ill,  pp.  864-865].  Again,  in  1945, 
Nash  advised  Buick  distributors  that  an  expansion  of 
facilities  would  be  fully  justified,  although  Nash  testified 
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that  such  expansion  would  not  have  been  justified  on  a 
short-term  basis  [Tr.  Vol.  Ill,  pp.  883-884;  Vol.  V,  pp. 
2047-2048]. 

Likewise,  in  June,  1950,  Belfie,  who  at  the  time  was 
admittedly  aware  of  Buick's  termination  policy  and  was 
soon  to  become  instrumental  in  carrying  it  into  execution 
by  eliminating  the  Northwest  distributorships,  wrote 
Anderson  of  the  cooperation  of  Buick  dealers  in  carrying 
Buick  to  greater  heights  [Tr.  Vol.  Ill,  p.  1012]. 

Again,  William  Hufstader,  then  Buick  Sales  Manager, 
in  approving  Anderson's  "Pledge  to  New  Car  Buyers," 
referred  to  it  as  excellent  merchandising  over  the  "long 
pull"  [Hufstader  Dep.  pp.  526-527]. 

Moreover,  General  Motors'  President  Harlow  Curtice 
testified  that  the  relationship  between  General  Motors  and 
the  vast  majority  of  its  dealers  has  been  a  continuing, 
long-range  relationship,  a  majority  receiving  their  renewals 
annually,  and  that  the  dealers  had  come  to  understand  it  as 
such  [Curtice  Dep.  pp.  157,  158-159,  162,  166]. 

As  further  evidence  of  the  long-term  nature  of  Ander- 
son's distributorship.  General  Motors  provided  special 
training  courses  for  Anderson's  sons,  along  with  the  sons 
of  other  dealers  and  distributors,  covering  all  phases  of 
dealership  management  [Tr.  Vol.  IV,  pp.  1359-1360; 
Hufstader  Dep.  pp.  393,  395-396]. 

Whenever  Anderson  evidenced  any  concern  to  his  super- 
iors as  to  the  duration  of  his  distributorship,  his  mind  was 
quickly  put  at  rest.^* 


-*Such  inquiries  were  in  fact  curtailed  by  Buick's  Sales  Manager, 
Belfie,  in  the  fall  of  1951  when  he  severely  criticized  Anderson  for 
discussing  sales  policies  with  Mr.  Wiles,  Buick's  General  Manager. 
At  the  time,  Belfie  advised  Anderson  that  he  was  never  to  discuss 
sales  policies  with  anyone  but  Ruhe  (Nash's  successor  as  Pacific 
Regional  Manager),  Nash,  or  Belfie  [Tr.  Vol.  Ill,  pp.  1012-1015; 
Vol.  V,  p.  1914]. 
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Thus,  in  1947,  Anderson,  having  heard  a  rumor  that 
the  Howard  distributorship  in  California  had  been  termi- 
1  nated,  phoned  Nash  in  San  Francisco,  told  him  he  was 
(  disturbed  by  the  rumor,  and  inquired  as  to  its  truth. 
Nash  confirmed  the  truth  of  the  rumor  but  told  Anderson 
not  to  be  disturbed.  Nash  emphasized  the  importance  of 
keeping  the  matter  confidential  so  as  not  to  disconcert  the 
other  Northwest  distributors^^  [Tr.  Vol.  V,  pp.  2004- 
2005;  Vol.  VI,  pp.  2066-2069]. 

Anderson  testified  that  he  expressed  concern  to  Nash 
regarding  a  projected  expansion  of  Anderson's  facilities 
and  that  Nash  replied  that  the  Howard  distributorship 
was  terminated  because  they  had  not  done  an  adequate 
job  m  obtaining  market  penetration  for  Buick,  but  this 
did  not  apply  to  Anderson.  Anderson  testified  that  Nash 
assured  him  that  Anderson  should  go  ahead  with  his 
program,  as  there  was  nothing  to  worry  about  as  long  as 
Anderson  continued  to  do  a  proper  job,  and  that  he 
(Anderson)  had  implicit  faith  in  what  Nash  told  him 
[Tr.  Vol.  HI,  pp.  895-902].^'  Nash  testified  that  he  told 
Anderson  ''This  does  not  concern  you"  and  that  he  felt 
he  had  put  Anderson's  mind  at  rest  [Tr.  Vol.  V,  p.  2004; 
Tr.  Vol.  VI,  p.  2069]. 

Again,  in  1951,  when  Anderson  was  considering  borrow- 
ing $500,000  secured  by  a  long-term  mortgage  on  his 


1 

^^These  other  distributors   were   later  to   be  victims   of    Buick's 
?  secret  policy. 

2^ Anderson  testified  that  in  approximately  1947  he  told  Nash  that 
he  thought  General  Motors'  change  from  distributorship  contracts 
of  indefinite  duration  to  contracts  of  one-year  duration  was  un- 
usual, but  Nash  assured  him  he  had  nothing  to  worry  about  as 
long  as  he  did  a  satisfactory  job  [Tr.  Vol.  Ill,  pp.  1092-1093]. 
I  Similar  assurances  had  been  given  to  Anderson  at  the  time  he  under- 
took the  distributorship  in  1936  (see  p.  4,  supra). 
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premises  in  an  effort  to  meet  the  working  capital  require- 
ments established  for  him  by  General  Motors,  Anderson 
consulted  General  Motors  regarding  the  permanency  of  his 
distributorship.  According  to  the  testimony  of  M.  O. 
Anderson  and  his  son  Howard,  they  met  with  Nash  and 
Ruhe^^  of  General  Motors  on  November  9,  1951,  in  San 
Francisco,  and  sought  the  advice  of  the  latter  before  taking 
on  the  obligation.  Anderson  stated  that  he  wanted  some 
assurance  that  he  would  have  sufficient  time  under  the  dis- 
tributorship to  pay  off  the  mortgage.  Anderson  indicated 
some  concern  because  of  the  termination  of  the  Howard 
distributorship,  but  Nash  explained  that  Anderson's  situa- 
tion was  different  than  Howard's,  because  Howard  had  not 
been  doing  an  adequate  job,  whereas  Anderson  had  a  very 
fine  operation.  Nash  told  Anderson  he  did  not  have  a  thing 
to  worry  about  in  terms  of  getting  the  mortgage  repaid 
and  indicated  his  approval  of  Anderson's  plans  to  improve 
his  capital  position.  Anderson  then  telephoned  the  repre- 
sentative of  the  lending  agency  and  indicated  his  willing- 
ness to  go  ahead  with  the  mortgage  and  subsequently  exe- 
cuted a  15-year  mortgage  for  $500,000  [Tr.  Vol.  HI,  pp. 
1017-1028;  Vol.  IV,  pp.  1378-1382;  Bauer  Dep.  pp.  3,  4, 
14-16,  17].  While  Nash's  testimony  as  to  the  1951  meeting 
differs  in  some  respects  from  that  of  Anderson,  Nash  did 
acknowledge  that  the  meeting  took  place  and  that  Anderson 
told  of  his  negotiations  in  connection  with  the  $500,000 
loan  [Tr.  Vol.  V,  pp.  2007-2010;  Vol.  VI.  p.  2076].'' 


-''In  June,  1950,  Nash  was  promoted  to  Assistant  General  Sales 
Manager,  with  George  Ruhe  succeeding  Nash  as  Pacific  Regional 
Sales  Manager  [Ruhe  Dep.  p.  8,  lines  14-19;  p.  13,  lines  1-17]. 

28Ruhe  testified  that  at  the  San  Francisco  meeting,  Anderson  in- 
formed Nash  and  Ruhe  of  the  $500,000  mortgage  loan  which  An- 
derson said  would  enable  him  to  meet  General  Motors'  demands  as 
to  Anderson's  working  capital  [Ruhe  Dep.  p.  73,  line  11,  to  p. 
74,  line  1;  p.  75,  lines  8-16]. 
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Anderson's    Reliance  on  Long-Range  Nature  of 
Distributorship. 

It  is  not  surprising,  therefore,  to  find  that  Anderson 
believed  that  his  distributorship  would  be  continued  as  long 
as  he  achieved  satisfactory  market  penetration  and  did  a 
satisfactory  job  for  Buick,  and  that  Anderson  invested 
substantial  sums  in  reliance  upon  that  belief  [Tr.  Vol.  V, 
pp.  1633-1634]. 

Anderson  testified  that  had  he  known  of  Buick's  Dis- 
tributorship Termination  Policy,  among  other  things  he 
would  not  have  purchased  the  stock  of  the  Westlake  Cor- 
poration, which  owned  the  premises  he  was  leasing,  in 
1944,  nor  would  the  Anderson  Company  have  acquired 
the  stock  in  1947.  Neither  would  Anderson  have  acquired 
a  lot  for  $40,000  in  the  latter  part  of  1945  nor  constructed 
Building  Number  3  on  the  lot  for  $275,000,  nor  would  he 
have  made  the  $500,000  mortgage  loan.  Neither  would  he 
have  advertised  on  the  scale  he  did  if  he  had  known  that 
Buick  planned  to  terminate  his  distributorship  before  that 
advertising  bore  fruit  [Tr.  Vol.  Ill,  pp.  956,  957,  1027- 
1028,  1037-1038,  1062-1063].  The  record  is  replete 
with  instances  reflecting  reliance  to  Anderson's  detriment. 

t   General  Motors'  Termination  of  Anderson's  Distributorship. 

In  July,   1952,  the  effects  of   General  Motors'   secret 

Distributorship  Termination  Policy,  though  not  the  policy 

i'  itself,  were  brought  home  to  Anderson  when,  in  a  meeting 

t  of   distributors   called   by   General   Motors   in   Portland, 

Belfie  announced  that  Buick's  five  distributorships  in  the 

I  Pacific  Northwest  area  were  to  be  terminated  as  of  June 

9,  1953,  with  Buick  taking  over  the  area  as  a  direct  factory 


—32— 

zone  operation,  which  Buick  did  in  fact  do  on  approxi- 
mately the  latter  date  [Tr.  Vol.  Ill,  pp.  1046-1047;  Vol. 
VI,  pp.  1383-1384;  Vol.  V,  pp.  2011-2012;  Vol.  VI,  p. 
2097;  Ruhe  Dep.  p.  18,  line  11,  to  p.  19,  line  8].  Even 
then,  however,  Anderson  was  not  advised  of  the  secret 
policy  which  had  thus  culminated  in  the  elimination  of  his 
distributorship. 

Anderson's  Discovery  of  General  Motors'  Distributorship 
Termination  Policy. 

In  fact,  the  existence  of  such  a  policy  was  not  brought 

home  to  Anderson  until  October  of  1953,  at  which  time 

Hufstader  let  the  ''cat  out  of  the  bag"  by  explaining  to  an 

inquiring  stockholder  that  the  termination  of   Anderson 

was  merely  one  step  in  effectuating  Buick's  long-range 

policy  of  eliminating  distributorships.    Hufstader  wrote : 

"Prior  to  the  war,  it  became  apparent  to  the  car 
divisions  of  General  Motors  Corporation  which 
operate  through  zone  officers,  as  it  had  with  other 
manufacturers,  that  with  a  large  volume  of  produc- 
tion in  an  increasingly  competitive  market  with  all  the 
problems  incident  thereto,  the  wholesale  distribution 
of  cars  could  best  be  handled  by  factory  representa- 
tives and  zone  operations  in  many  of  the  areas  in 
which  distributors  were  operating.  Before  any  study 
was  completed  the  war  intervened.  Subsequently, 
the  matter  was  given  further  consideration  and  these 
car  divisions  have,  over  a  period  of  time  in  the  post- 
war years,  consistently  followed  the  practice  of  elimi- 
nating distributorships  and  undertaking  the  whole- 
sale operations  where  circumstances  would  indicate 
such  action  to  be  beneficial  from  a  distribution  and 
service  standpoint. 
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"The  elimination  of  the  Buick  Motor  Division 
distributors  in  the  Pacific  Northwest  represents  the 
final  transaction  undertaken  by  Buick  under  this 
practice"  [Tr.  Vol.  Ill,  pp.  1070-1073;  Vol.  V,  p. 
1877;  Pltfif's  Ex.  No.  81]. 

As  heretofore  indicated,  prior  to  seeing  this  letter,  An- 
derson had  never  been  informed  by  Nash,  Belfie,  Curtice, 
or  anyone  else  of  the  plan  referred  to  in  the  letter  [Tr. 
Vol.  Ill,  pp.   1070-1075]. 

Proceedings  in  the  Trial  Court. 

Subsequently,  on  June  30,  1955,  Anderson  commenced 
the  present  action.  The  Complaint  in  its  final  form  [Tr. 
Vol.  IV,  p.  1342;  Vol.  II,  pp.  396-407]  set  forth  two 
claims,  both  sounding  in  fraud,  the  first  based  upon  Gen- 
eral Motors'  non-disclosure  to  Anderson  of  its  policy  re- 
garding termination  of  distributorships,  the  second  prem- 
ised on  Nash's  1947  and  1951  representations  to  Ander- 
son to  the  effect  that  Anderson's  distributorship  would 
not  be  terminated  arbitrarily. 

During  the  trial,  the  Court  ruled,  as  a  matter  of  law, 
that  Anderson  could  not  recover  for  any  representations 
made  by  Nash  in  1947,  and  the  jury  was  therefore  pre- 
iduded  from  considering  Anderson's  claims  in  this  regard 
is  an  independent  basis  of  rehef  [Tr.  Vol.  IV,  pp.  1573- 
1574].  The  Court  likewise  dismissed  as  to  M.  O.  Ander- 
?son  individually  [Tr.  Vol.  V,  pp.  1713-1718].  The  re- 
;naining  issues  were  submitted  to  the  jury. 

Plaintiff  requested  the  Court  to  instruct  the  jury  that 
I'he  relationship  between  General  Motors  and  Anderson 
l^ave  rise  to  a  duty  of  mutual  trust  and  confidence  in  their 
Dusiness  dealings,  by  virtue  of  which  General  Motors  was 
jmder  a  duty  to  disclose  to  Anderson  material  facts  that 
'vere  pecuHarly  within  the  knowledge  of  General  Motors, 
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and  of  which  plaintiff  was  ignorant^^  [Tr.  Vol.  II,  p.  415]. 
The  Court  denied  plaintiff's  request,  stating  [Tr.  Vol.  II, 
p.  415] :  "I  have  determined  that  the  relationship  is  an 
issue  of  fact  which  should  be  submitted  to  the  jury  for 
its  determination  and  finding."  - 

The  Court  directed  the  jury  to  answer  some  28  questions 
formulated  by  the  Court  in  addition  to  rendering  a  general 
verdict.^" 

The  questions  submitted  and  the  jury's  answers  thereto 
were  as  follows  [Tr.  Vol.  II,  pp.  500-503]  : 

"1.  On  November  9,  1951,  did  Jerome  B.  Nash  in 
words  or  substance  state  and  represent  to  M.  O. 
Anderson  that  Anderson  Buick  Company  need  not 
concern   itself   about   termination   of   its   distributor- 


^^Plaintiff's  proposed  Instruction  No.  3  was  as  follows  [Tr.  Vol. 
II,  p.  415]  : 

"You  are  instructed  that  the  relationship  between  the  defend- 
ant General  Motors  Corporation  as  manufacturers  and  the 
plaintiff  Anderson  Buick  Company  as  its  distributor  was  a  rela- 
tionsliip  that  gave  rise  to  a  duty  of  mutual  trust,  confidence  and 
loyalty  in  their  mutual  business  dealings  with  respect  to  the 
subject  matter  thereof.  Such  a  duty  includes  the  duty  of  Gen- 
eral Motors  Corporation  to  disclose  to  Anderson  Buick  Com- 
pany any  material  matter  respecting  the  subject  matter  of  their 
business  dealings  that  was  peculiarly  within  the  knowledge  of 
the  defendant  and  as  to  which  the  plaintiff  was  ignorant." 

^^Plaintiff  objected  to  the  submission  of  such  special  questions 
"on  the  ground  that  they  are  too  numerous  and  lengthy  and 
detailed  and  because  of  their  large  number,  now  just  described, 
they,  in  effect  operate  to  deprive  the  Plaintiff  a  fair  hearing  of 
the  issues  covered  in  great  detail  in  the  instructions"  [Tr.  Vol. 
VI,  pp.  2363-2364]. 

Plaintiff  asserted  that 

"a  general  verdict  in  light  of  the  detailed  instructions  would 
adequately  and  fairly  protect  the  rights  of  the  parties,  whereas 
the  submission  to  the  jury  of  these  numerous  interrogatories 
represents  an  excessive  burden  upon  the  plaintiff  in  the  fair 
and  expeditious  determination  of  the  issues  created  by  the 
pleadings  and  resulting  from  the  proof  of  the  issues  in  this 
case"  [Tr.  Vol.  VI,  pp.  2363,  2364]. 


—35— 

ship  as  long  as  it  continued  to  penetrate  the  market 
and  maintain  price  class  performance  and  for  at  least 
so  long  a  period  as   was   required  to  amortize  the 
$500,000  mortgage? 
Answer :    No. 

2.  Was  the  making  of  such  a  statement  within 
the  scope  of  the  authority  of  Jerome  B.  Nash? 

Answer :    No. 

3.  Did  General  Motors  during  the  period  1937- 
1941  formulate  and  adopt  a  policy  which  in  substance 
provided  for  the  termination  of  the  distributorship 
of  Anderson  Buick  Company  after  it  had  developed 
the  market  for  Buick  automobiles,  parts  and  acces- 
sories in  the  territory  assigned  to  it  to  a  point  when 
it  would  be  more  profitable  for  General  Motors  itself 
to  distribute? 

Answer :    No. 

4.  Did  General  Motors  have  such  a  policy  on 
November  9,  1951? 

Answer :     Yes. 

5.  Did  General  Motors  continuously  have  such  a 
policy  for  the  period  from  1941  to  July  10,  1952? 

Answer :    No. 

6.  If  you  have  found  that  this  statement  of  Jer- 
ome B.  Nash  was  made  on  November  9,  1951, 

A.  Was  the  statement  true  or  false? 

B.  Did  Anderson  Buick  Company  believe  the 
statement  to  be  true? 

C.  Did  Anderson  Buick  Company  act  in  reliance 
upon  the  statement? 

D.  Was  it  reasonable  for  Anderson  Buick  to  act 
in  reliance  upon  it? 

E.  Did  Anderson  Buick  Company  sustain  damage 
as  a  result  of  such  reliance  and  action? 
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F.  In  that  event  what  was  the  amount  of  such 
damage? 

Answer:     (Questions  not  answered.) 

7.  Was  the  relationship  between  Anderson  Buick 
Company  and  General  Motors  Corporation  such  a  re- 
lationship as  required  the  disclosure  of  such  a  policy, 
if  you  have  found  that  there  was  such  a  policy,  by 
General  Motors  to  Anderson  Buick  Company f 

Answer :     No. 

8.  //  you  have  found  that  there  was  such  a  policy 
of  General  Motors  was  that  policy  knozvn  to  Ander- 
son Buick  Company  or  should  it  have  been  known  to 
Anderson  Buick  Company  in  the  exercise  of  ordinary 
business  prudence? 

Answer :     No. 

9.  (a)  Did  Anderson  Buick  Company  take  action 
in  ignorance  of  a  matter  which  General  Motors  was 
required  to  disclose  to  Anderson  Buick  Company  be- 
cause of  the  relationship  between  Anderson  Buick 
Company  and   General  Motors? 

Answer :     No. 

(b)  Did  Anderson  Buick  Company  sustain  damage 
as  a  result  of  such  action? 

Answer:     (Question  not  answered.) 

(c)  What  was  the  amount  of  such  damage,  if  any, 
which  Anderson  Buick  Company  so  sustained? 

Answer:     (Question  not  answered.) 

10.  A.  With  respect  to  the  annual  agreements, 
were  the  following  agreements  executed  by  Ander- 
son Buick  Company  because  of  business  compulsion 
as  that  term  has  been  defined  for  you.  Answer  Yes ' 
or  No  with  respect  to  each  separate  agreement 
dated — 

I.     November  1,  1947.    Answer:    No. 
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II.  November  1,  1949.  Answer:  No. 

III.  November  1,  1949.  Answer:  No. 

IV.  November  1,  1950.  Answer:  No. 
V.  November  1,  1951.  Answer:  No. 

VI.     November  1,  1952.    Answer:    No. 

B.  With  respect  to  the  annual  agreements,  answer 
with  respect  to  each  of  the  agreements  Hsted  here, 
whether  plaintiff  signed  them  because  of  a  non-dis- 
closure of  a  matter  which  General  Motors  was  re- 
quired to  make  to  Anderson  Buick  Company.  Answer 
Yes  or  No  with  respect  to  each  separate  agreement 
dated — 

I.     November  1,  1947. 
II.     November  1,  1949. 

III.  November  1,  1949. 

IV.  November  1,  1950. 
V.     November  1,  1951. 

VI.     November  1,  1952.    Answer:    No"     (emphasis 
added). 

The  jury's  general  verdict  was  in  favor  of  defendant 
General  Motors  [Tr.  Vol.  II,  p.  443]^^  and  judgment  was 
entered  thereon  [Tr.  Vol.  II,  pp.  500-503].  Thereafter, 
plaintff  moved  for  a  new  trial  [Tr.  Vol.  II,  pp.  450-462], 
said  motion  was  denied  [Tr.  Vol  II,  p.  504]  and  the  pres- 
ent appeal  was  taken  [Tr.  Vol.  II,  p.  521]. 

Plaintiff  filed  objections  to  the  cost  bill  submitted  by 
defendants  [Tr.  Vol.  II,  pp.  467-470].    Among  the  items 


Answer : 

No. 

Answer : 

No. 

Answer : 

No. 

Answer : 

No. 

Answer : 

No. 

Answer : 

No" 

^^The  Court  had  under  consideration  a  motion  by  defendant  to 
dismiss  as  to  ABC  Packard  Inc.  [Tr.  Vol.  V,  pp.  1713-1718]. 
After  the  jury  had  rendered  its  verdict,  the  Court  indicated  that 
it  was  in  accord  with  the  jury's  findings  and  that  it  was  granting 
defendant's  motion  [Tr.  Vol.  II,  p.  444;  Vol.  VI,  pp.  2468-2479]. 
However,  the  Court  subsequently  entered  judgment  on  the  jury 
verdict  [Tr.  Vol.  II,  pp.  500-503]  and  we  have  so  treated  the 
judgment  on  the  present  appeal. 
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in  dispute  was  the  cost  of  preparing  a  reporter's  tran- 
script [Tr.  Vol.  II,  p.  469].  This  item,  amounting  to 
$2,202.05,  was  disallowed  by  the  Clerk  [Tr.  Vol.  II,  pp. 
495-496],  but  was  subsequently  allowed  by  the  Court  on 
defendants'  Motion  to  Retax  Costs  [Tr.  Vol.  II,  pp. 
504,  527]. 

Specification  of  Errors. 

I. 

THE  COURT  ERRED  IN   FAILING  TO  INSTRUCT  THE  JURY 

THAT  GENERAL  MOTORS  OWED  ANDERSON  A  DUTY  TO  DIS- 
CLOSE AS  A  MATTER  OF  LAW. 

Plaintiff  requested  the  Court  to  instruct  the  jury  as 
follows : 

"You  are  instructed  that  the  relationship  between 
the  defendant  General  Motors  Corporation  as  manu- 
facturer and  the  plaintiff  Anderson  Buick  Company 
as  its  distributor  was  a  relationship  that  gave  rise  to 
a  duty  of  mutual  trust,  confidence  and  loyalty  in  their 
mutual  business  dealings  with  respect  to  the  subject 
matter  thereof.  Such  a  duty  includes  the  duty  of 
General  Motors  Corporation  to;  disclose  to  Anderson 
Buick  Company  any  material  matter  respecting  the 
subject  matter  of  their  business  dealings  that  was 
peculiarly  within  the  knowledge  of  the  defendant  and 
as  to  which  the  plaintiff  was  ignorant"  [Tr.  Vol.  II, 
p.  415]. 

The  Court  denied  plaintiff's  request,  explaining  that 
in  the  Court's  view  this  was  a  matter  for  determination 
by  the  jury   [Tr.  Vol.  II,  p.  415]. 

It  is  submitted  that  the  Court  erred  in  failing  to  de- 
termine as  a  matter  of  law  the  existence  of  a  duty  on  the 
part  of  General  Motors  to  disclose  its  Distributorship 
Termination  Policy  to  Anderson  and  in  failing  to  instruct 
the  jury  accordingly,  as  requested  by  plaintiff". 
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II. 

THE  COURT  ERRI'D  IN  REFUSING  TO  SUP-MIT  TO  THE  JURY 
UNPERSON'S  CI,AIM  HASEI)  ON  NASH'S  V>47  REPRESENTA- 
MONS  TO  ANDERSON. 

Aiii(»nj:j  tlic  j^jrctiiuls  upon  wliicli  /Xiulcrson  scni^ht  rc- 
ovcrv  were  eertain  representatinns  made  by  Jerome  Nash 
o  Anderson  in  l'H7  to  the  cfTeet  that  Anderson's  dis- 
rihiitorshiji  would  not  l>r  tenninatnl  as  lonj^  as  Anderson 
endered  projHM-  performance  \'\v.  \'ol.  II.  pp.  403-404]. 
Oming-  the  trial,  the  Coint  ruled,  as  a  matter  of  law. 
hat  Anderson  eonid  not  recover  for  any  representations 
lade  hy  Nash  in  1947,  and  the  jury  was  therefore  pre- 
luded from  considering  Anderson's  claims  in  this  re^^ard 
s  an  independent  basis  of  relief  [Tr.  \  ol.  I\  .  i)p.  1573- 
674 1 . 

It  is  submitted  that  the  C\>urt  erred  in  takinj^"  from  the 
jry  the  issue  of  Anderson's  right  to  recover  for  Nash's 
947   representations. 

ITT. 

THE  COUirr  I'.RRICI)  IN  GRANTING  DlCl- END  ANT'S  MOTION 
OR  A  DIRl'.CTED  VERDICT  AND  MOTION  TO  DISMISS  IM^IN- 
IFE'S  ACTION  FOELOVVINli  rHI<:  VI'DICT  OF  TllF:  JURY 
Y  Vol.  II.  V    411;  \-,.l.  VI.  iM'.  2468-2479]. 

IV. 

THE  COURT  ERRl'.D  IN  INSTRUCTING  Till'.  JURY  THAT  AN- 
SRSON  WAS  PRECLUDED  FROM  CLAIMING  THAT  HE  SIGNED 
m  DISTRinUTORSIlIl'  AGREEMF:NT  of  NOVEMBER  I.  IQ52. 
liCAUSI';    OF    GENERAL    MOTORS'    NONDISCLOSURE    OF    ITS 

STRIBUTORSHH'    TI'.RMINATION    l^OLICY. 

iThe  Court    instructed   the  jury   as    follows: 

"I  clKiige  you  that  since  the  fmal  agreement  of 
November  1,  \^^S2.  was  entered  into  after  July  10. 
1952 — the  date  of  the  Portland  meeting — there  may 
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in  dispute  was  the  cost  of  preparing  a  reporter's  tran- 
script [Tr.  Vol.  II,  p.  469].  This  item,  amounting  to 
$2,202.05,  was  disallowed  by  the  Clerk  [Tr.  Vol.  II,  pp. 
495-496],  but  was  subsequently  allowed  by  the  Court  on 
defendants'  Motion  to  Retax  Costs  [Tr.  Vol.  II,  pp. 
504,  527]. 

Specification  of  Errors. 

I. 

THE  COURT  ERRED  IN   FAILING  TO  INSTRUCT  THE  JURY 

THAT  GENERAL  MOTORS  OWED  ANDERSON  A  DUTY  TO  DIS- 
CLOSE AS  A  MATTER  OF  LAW. 

Plaintiff  requested  the  Court  to  Instruct  the  jury  as 
follows : 

"You  are  instructed  that  the  relationship  between 
the  defendant  General  Motors  Corporation  as  manu- 
facturer and  the  plaintiff  Anderson  Buick  Company 
as  its  distributor  was  a  relationship  that  gave  rise  to 
a  duty  of  mutual  trust,  confidence  and  loyalty  in  their 
mutual  business  deaHngs  with  respect  to  the  subject 
matter  thereof.  Such  a  duty  includes  the  duty  of 
General  Motors  Corporation  to;  disclose  to  Anderson 
Buick  Company  any  material  matter  respecting  the 
subject  matter  of  their  business  dealings  that  was 
peculiarly  within  the  knowledge  of  the  defendant  and 
as  to  which  the  plaintiff  was  ignorant"  [Tr.  Vol.  II, 
p.  415]. 

The   Court   denied   plaintiff's   request,   explaining   that  J 
in  the  Court's  view  this  was  a  matter  for  determination 
by  the  jury  [Tr.  Vol.  II,  p.  415]. 

It  is  submitted  that  the  Court  erred  in  failing  to  de- 
termine as  a  matter  of  law  the  existence  of  a  duty  on  the 
part  of  General  Motors  to  disclose  its  Distributorship 
Termination  Policy  to  Anderson  and  in  failing  to  instruct 
the  jury  accordingly,  as  requested  by  plaintiff". 
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II. 

I       THE  COURT  ERRED  IN  REFUSING  TO  SUBMIT  TO  THE  JURY 
'  ANDERSON'S    CLAIM    BASED    ON    NASH'S    1947    REPRESENTA- 
TIONS TO  ANDERSON. 

I     Among  the  grounds  upon  which  Anderson  sought  re- 
'covery  were  certain  representations  made  by  Jerome  Nash 
to  Anderson  in   1947  to  the  effect  that  Anderson's  dis- 
ji  tributorship  would  not  be  terminated  as  long  as  Anderson 
rendered  proper  performance  [Tr.  Vol.  II,  pp.  403-404]. 
'During  the  trial,  the  Court  ruled,  as  a  matter  of  law, 
ithat  Anderson  could  not  recover  for  any  representations 
made  by  Nash  in  1947,  and  the  jury  was  therefore  pre- 
cluded from  considering  Anderson's  claims  in  this  regard 
as  an  independent  basis  of  rehef  [Tr.  Vol.  IV,  pp.  1573- 
1574]. 

I     It  is  submitted  that  the  Court  erred  in  taking  from  the 
llijury  the  issue  of  Anderson's  right  to  recover  for  Nash's 
1947   representations. 

III. 
THE  COURT  ERRED   IN   GRANTING  DEFENDANT'S   MOTION 
FOR  A  DIRECTED  VERDICT  AND  MOTION  TO  DISMISS  PLAIN- 
TIFF'S   ACTION    FOLLOWING    THE    VEDICT    OF   THE   JURY 
[Tr.  Vol.  II,  p.  444;  Vol.  VI,  pp.  2468-2479]. 

IV. 

THE  COURT  ERRED  IN  INSTRUCTING  THE  JURY  THAT  AN- 
DERSON WAS  PRECLUDED  FROM  CLAIMING  THAT  HE  SIGNED 
THE  DISTRIBUTORSHIP  AGREEMENT  OF  NOVEMBER  1.  1952, 
IBECAUSE  OF  GENERAL  MOTORS'  NONDISCLOSURE  OF  ITS 
DISTRIBUTORSHIP    TERMINATION    POLICY. 

The  Court  instructed  the  jury  as  follows: 

j  'T  charge  you  that  since  the  final  agreement  of 

I        November   1,   1952,  was  entered  into  after  July  10, 

1952 — the  date  of  the  Portland  meeting — there  may 
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in  dispute  was  the  cost  of  preparing  a  reporter's  tran- 
script [Tr.  Vol.  II,  p.  469].  This  item,  amounting  to 
$2,202.05,  was  disallowed  by  the  Clerk  [Tr.  Vol.  II,  pp. 
495-496],  but  was  subsequently  allowed  by  the  Court  on 
defendants'  Motion  to  Retax  Costs  [Tr.  Vol.  II,  pp. 
504,  527]. 

Specification  of  Errors. 
I. 

THE  COURT  ERRED  IN  FAILING  TO  INSTRUCT  THE  JURY 
THAT  GENERAL  MOTORS  OWED  ANDERSON  A  DUTY  TO  DIS- 
CLOSE AS  A  MATTER  OF  LAW. 

Plaintiff  requested  the  Court  to  instruct  the  jury  as 
follows : 

"You  are  instructed  that  the  relationship  between 
the  defendant  General  Motors  Corporation  as  manu- 
facturer and  the  plaintiff  Anderson  Buick  Company 
as  its  distributor  was  a  relationship  that  gave  rise  to 
a  duty  of  mutual  trust,  confidence  and  loyalty  in  their 
mutual  business  dealings  with  respect  to  the  subject 
matter  thereof.  Such  a  duty  includes  the  duty  of 
General  Motors  Corporation  to;  disclose  to  Anderson 
Buick  Company  any  material  matter  respecting  the 
subject  matter  of  their  business  dealings  that  was 
peculiarly  within  the  knowledge  of  the  defendant  and 
as  to  which  the  plaintiff  was  ignorant"  [Tr.  Vol.  II, 
p.  415]. 

The  Court  denied  plaintiff's  request,  explaining  that 
in  the  Court's  view  this  was  a  matter  for  determination 
by  the  jury  [Tr.  Vol.  II,  p.  415]. 

It  is  submitted  that  the  Court  erred  in  failing  to  de- 
termine as  a  matter  of  law  the  existence  of  a  duty  on  the 
part  of  General  Motors  to  disclose  its  Distributorship 
Termination  Policy  to  Anderson  and  in  failing  to  instruct 
the  jury  accordingly,  as  requested  by  plaintiff". 
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11. 

THE  COURT  ERRED  IN  REFUSING  TO  SUBMIT  TO  THE  JURY 
ANDERSON'S  CLAIM  BASED  ON  NASH'S  1947  REPRESENTA- 
TIONS TO  ANDERSON. 

Among  the  grounds  upon  which  Anderson  sought  re- 
covery were  certain  representations  made  by  Jerome  Nash 
to  Anderson  in  1947  to  the  effect  that  Anderson's  dis- 
tributorship would  not  be  terminated  as  long  as  Anderson 
rendered  proper  performance  [Tr.  Vol.  II,  pp.  403-404]. 
During  the  trial,  the  Court  ruled,  as  a  matter  of  law, 
that  Anderson  could  not  recover  for  any  representations 
made  by  Nash  in  1947,  and  the  jury  was  therefore  pre- 
cluded from  considering  Anderson's  claims  in  this  regard 
as  an  independent  basis  of  relief  [Tr.  Vol.  IV,  pp.  1573- 
1574]. 

It  is  submitted  that  the  Court  erred  in  taking  from  the 
jury  the  issue  of  Anderson's  right  to  recover  for  Nash's 
1947   representations. 

III. 

THE  COURT  ERRED  IN  GRANTING  DEFENDANT'S  MOTION 
FOR  A  DIRECTED  VERDICT  AND  MOTION  TO  DISMISS  PLAIN- 
TIFF'S ACTION  FOLLOWING  THE  VEDICT  OF  THE  JURY 
[Tr.  Vol.  II,  p.  444;  Vol.  VI,  pp.  2468-2479]. 

IV. 

THE  COURT  ERRED  IN  INSTRUCTING  THE  JURY  THAT  AN- 
DERSON WAS  PRECLUDED  FROM  CLAIMING  THAT  HE  SIGNED 
THE  DISTRIBUTORSHIP  AGREEMENT  OF  NOVEMBER  1,  1952, 
BECAUSE  OF  GENERAL  MOTORS'  NONDISCLOSURE  OF  ITS 
DISTRIBUTORSHIP    TERMINATION    POLICY. 

The  Court  instructed  the  jury  as  follows : 

"I  charge  you  that  since  the  final  agreement  of 
November  1,  1952,  was  entered  into  after  July  10, 
1952 — the  date  of  the  Portland  meeting — there  may 
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be  no  claim  by  plaintiff  that  this  agreement  was  signed 
in  reliance  upon  the  alleged  misrepresentation  or  be- 
cause of  the  alleged  nondisclosure"  [Tr.  Vol.  VI,  pp. 
2419-2420]. 

The  plaintiff  excepted  to  the  foregoing  instruction  as 
follows    [Tr.  Vol.  VI,  p.  2243]: 

"Mr.  Horowitz:  Referring  now  to  Section  IX  of 
Court's  Exhibit  1,  on  page  9  thereof,  being  the  second 
sentence  in  the  second  paragraph  of  that  page,  com- 
mencing with  the  words,  'I  charge  you  that  since  the 
final  agreement  of  November  1,  1952,'  and  ending 
with  the  words,  'of  the  alleged  nondisclosure,'  I  ex- 
cept to  the  giving  of  that  portion  of  the  charge  in 
that  it  deprives  the  plaintiff  of  the  right  to  claim  that 
the  signing  of  the  November  1st,  1952  agreement  was 
made  in  ignorance  of  the  knowledge  of  the  fraud, 
either  that  the  misrepresentation  was  fraudulently 
made,  referring  now  to  the  misrepresentation  of  No- 
vember 9,  1951,  and  November,  1947,  and  knowledge 
that  there  was  (2423)  a  fraudulent  nondisclosure, 
by  stating  as  a  matter  of  law  that  there  may  be  no 
claim  by  the  Plaintiff  that  this  agreement  was  signed 
in  reliance  upon  alleged  misrepresentation,  or  be- 
cause of  the  alleged  nondisclosure  the  Plaintiff  is 
deprived  of  an  opportunity  to  contend  that  at  the  date 
of  the  signing  of  the  November  1st,  1952  contract  he 
did  not  have  the  knowledge  which  he  acquired  on 
October  23,  1953,  when  for  the  first  time  he  was 
made  aware  of  the  policy  of  terminating  distributors 
as  therein  set  forth. 

The  Court:  Your  exception  is  noted  upon  the 
record. 

I  decline  to  alter,  change  or  modify  that  charge 
with  reference  to  the  agreement  of  November  1st, 
1953.  You  have  the  exception  noted  upon  the  record." 
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V. 

THE  COURT  ERRED  IN  AWARDING  GENERAL  MOTORS  AS 
AN  ITEM  OF  COSTS  COURT  REPORTER'S  FEES  FOR  PRE- 
PARING A  TRANSCRIPT  OF  THE  PROCEEDINGS  AT  THE 
TRIAL. 

Among  the  items  included  in  General  Motors'  cost  bill 
was  the  cost  of  preparing  a  transcript  of  proceedings 
at  the  trial  [Tr.  Vol.  II,  p.  464].  Anderson  filed  formal 
objections  to  the  inclusion  of  this  item,  on  the  ground  that 
the  cost  of  a  Reporter's  Transcript  is  not  properly  re- 
coverable as  costs  under  either  the  local  court  rule  or  gen- 
eral practice  where,  as  in  the  instant  case,  the  transcript 
is  not  ordered  by  the  court  but  is  prepared  for  the  benefit 
of  the  defendant  [Tr.  Vol.  II,  pp.  469,  473]. 

The  Clerk,  in  taxing  costs,  refused  to  allow  this  item 
[Tr.  Vol.  II,  pp.  495-496],  but  the  trial  court,  on  General 
Motors'  Motion  to  Retax  Costs,  permitted  General  Motors 
to  recover  the  cost  of  the  transcript  [Tr.  Vol.  II.  p.  504], 
and  in  so  doing  committed  error  which  should  be  rectified 
by  this  Court. 

Summary  of  Argument. 

The  principal  issue  on  this  appeal  is  whether  the  court 
should  have  determined,  as  a  matter  of  law,  that  General 
Motors  owed  Anderson  a  duty  to  disclose  General  Motors' 
Distributorship  Termination  PoHcy.  The  failure  of  the 
Court  to  determine  this  issue,  as  requested  by  plaintiff,  was 
of  decisive  importance  because  the  jury's  special  verdicts, 
amply  supported  by  the  evidence,  established  all  of  the 
remaining  elements  of  Anderson's  cause  of  action,  namely, 
(1)  that  General  Motors  had  a  policy  of  terminating 
distributorships  whenever  it  became  more  profitable  to 
General  Motors  to  do  so,  (2)  that  General  Motors  failed 
to  disclose  that  poHcy  to  Anderson,  and  (3)  that  Anderson 
was  not  chargeable  with  knowledge  of  that  policy.  It  is 


likewise  clear  that  Anderson  suffered  damages  as  a  result 
of  such  non-disclosure.  Therefore,  if  the  Court  had  de- 
termined that  General  Motors  had  a  duty  to  disclose  to 
Anderson  its  Distributorship  Termination  Policy,  the 
judgment  below  would  have  been  in  favor  of  Anderson 
rather  than  of   General   Motors.^^ 

It  is  the  position  of  appellant  that,  in  light  of  the  nature 
of  the  relationship  existing  between  General  Motors  and 
Anderson,  the  Court  below  should  have  determined  that 
General  Motors  was,  as  a  matter  of  law,  under  an  obli- 
gation to  disclose  to  Anderson  its  Distributorship  Termi- 
nation Policy. 

At  the  outset,  it  should  be  noted  that  the  question 
whether  a  duty  to  disclose  exists  in  a  given  case  is  one 
for  determination  by  the  court,  rather  than  the  jury,  for 
the  duty  of  disclosure  is  not  one  which  a  party  volun- 
tarily assumes,  but  is  an  obligation  which  the  law  imposes 
upon  him  as  a  consequence  of  his  relationship  to  the  party 
toward  whom  the  duty  is  owing.  Accordingly,  the  Court 
below  should  have  considered  the  nature  of  the  relation- 
ship between  General  Motors  and  Anderson  in  order  to 
determine  whether  a  duty  to  disclose  existed.  Such  a  con- 
sideration could  lead   to   no  other   conclusion  than   that 


^^In  view  of  the  fact  that  the  court  submitted  28  questions  to 
the  jury,  and  gave  instructions  to  the  jury  which  consumed  over 
50  pages  of  printed  transcript,  it  is  surprising  that  the  jury  was 
able  to  arrive  at  a  verdict  at  all.  It  is  even  more  notable  that 
the  plaintiff  was  able  to  obtain  a  favorable  determination  by  the 
jury  on  all  but  one  of  the  numerous  issues  submitted  to  the  jury 
on  plaintiff's  non-disclosure  theory  [Tr.  Vol.  VI,  pp.  2374-2428; 
2459-2466] . 
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General  Motors  was,  as  a  matter  of  law,  under  an  obli- 
gation to  disclose  to  Anderson  its  Distributorship  Termi- 
nation Policy. 

First  of  all,  the  relationship  of  a  manufacturer  to  his 
distributor  is  generally  recognized  as  including  incidents 
of  the  principal-agency  relationship,  including  an  obliga- 
tion on  the  part  of  the  manufacturer-principal  to  disclose 
to  his  distributor-agent  all  matters  pertinent  to  the  agency. 
Regardless  how  the  manufacturer-distributor  relationship 
is  classified,  however,  the  courts  have  recognized  that  such 
a  relationship  imposes  upon  each  party  an  obligation  to 
deal  with  the  other  in  good  faith,  including,  of  course,  an 
obligation  to  make  full  disclosure  of  material  facts. 

It  is  not  necessary,  however,  to  rely  solely  upon  the 
general  rule  governing  the  manufacturer-distributor  rela- 
tion, because  it  is  clear  that  the  particular  relationship  with 
which  we  are  here  concerned  was  such  as  to  impose  upon 
General  Motors,  as  a  matter  of  law,  a  duty  to  make  full 
disclosure  to  Anderson  of  General  Motors'  Distributor- 
ship Termination  Policy.  This  follows  from  the  fact  that 
Anderson,  while  nominally  independent,  was,  in  reality, 
under  the  complete  domination  and  control  of  General 
Motors.  Through  such  control  devices  as  personal  in- 
spections, written  reports,  meetings  and  zone  manuals. 
General  Motors  kept  Anderson's  entire  operation  under  the 
closest  possible  scrutiny  in  order  to  insure  that  Anderson 
carried  out  the  policies  which  General  Motors  unilaterally 
established  for  him.  Anderson,  in  turn,  was  required  to 
obtain  the  approval  of  his  General  Motors'  superiors  be- 
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fore  undertaking  any  business  venture.  Such  complete 
subservience  to  General  Motors  on  the  part  of  Anderson 
is  readily  understandable,  of  course,  in  light  of  the  con- 
stant threat  of  economic  ruin  with  which  Anderson  was 
faced  in  the  event  he  were  to  disobey  the  commands  of 
his  General  Motors  superiors.  Under  such  circumstances, 
it  is  not  surprising  to  find  that  General  Motors  was  able 
to  compel  Anderson  to  increase  his  working  capital,  in 
accordance  with  General  Motors'  master  plan,  by  borrow- 
ing $500,000  from  a  lending  agency,  although  such  an  in- 
crease was  not  necessary  from  the  standpoint  of  Ander- 
son's own  operation. 

As  a  corollary  of  General  ^lotors'  domination  and  con- 
trol of  Anderson,  and  the  resulting  trust  and  confidence 
which  Anderson  reposed  in  his  General  IMotors  superiors, 
General  Motors  had  a  duty  as  a  matter  of  law  to  disclose 
to  Anderson  all  matters  of  importance  affecting  his  dis- 
tributorship. In  fact,  Anderson's  superiors  in  the  Gen- 
eral Motors  organization  appeared  to  recognize  their 
obligation  in  this  regard,  albeit  they  did  not  fulfill  it  with 
respect  to  the  matter  at  issue. 

Nevertheless,  when  Anderson's  superiors  in  General 
Motors  had  formulated  a  policy  under  which  they  planned 
to  eliminate  Anderson's  distributorship  as  soon  as  it  be- 
came profitable  to  do  so,  they  failed  to  disclose  this  fact 
to  Anderson,  but  instead  encouraged  him  to  invest  sub- 
stantial sums  in  his  distributorship,  from  which  they  knew 
he  would  never  have  an  opportunity  to  reap  the  harvest 
to  which  he  was  entitled. 

(See  also  topical  index) 


-^5— 

ARGUMENT. 

SPECIFICATION  OF  ERROR  NO.  I. 

I. 

The  Court  Erred  in  Failing  to  Instruct  the  Jury  That 
General  Motors  Owed  Anderson,  as  a  Matter  of 
Law,  a  Duty  to  Disclose  Its  Distributorship  Ter- 
mination Policy. 

A.  If,  as  Plaintiff  Contends,  There  Was  a  Duty  to  Dis- 
close as  a  Matter  of  Law,  the  Judgment  Below  Must  Be 
Reversed,  Because  the  Jury's  Special  Verdicts,  Amply 
Supported  by  the  Evidence,  Establish  All  of  the  Re- 
maining Elements  of  Plaintiff's  Claim. 

As  heretofore  indicated,  Anderson's  claim  against  Gen- 
eral Motors  is  premised  on  General  Motors'  failure  to  dis- 
close to  Anderson  General  Motors'  policy  of  terminating 
distributorships  whenever  it  became  more  profitable  to 
General  Motors  to  do  so.  In  order  to  recover  on  such  a 
non-disclosure  theory,  it  is  necessary  to  establish: 

1.  The  existence  of  certain  facts  known  to  party  "A". 

2.  A  duty  on  the  part  of  "A"  to  disclose  those  facts 
to  "B". 

3.  A  failure  by  "A"  to  disclose  the  facts  to  "B". 

4.  Lack  of  knowledge  of  those  facts  on  the  part  of 
"B"  independent  of  *'A's"  disclosure. 

5.  Damage   to   "B"   resulting   from    "B's"   action   or 
inaction  resulting  from  such  non-disclosure. 

Ikeda  V.  Curtis,  43  Wash.  2d  449,  261  P.  2d  684 
(1953); 

Perkins  v.  Marsh,  179  Wash.  362,  2>7  P.  2d  689 

(1934); 
23  Am.  Jur.  854; 
Restatement  of  Torts,  Sec.  551; 
37  C.  /.  5*.  244-245. 
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(See  also  cases  cited  infra,  pp.  46-83.) 
As  stated  in  23  Am.  Jur.  854: 

"The  principle  is  basic  in  the  law  of  fraud  as  it 
relates  to  non-disclosure  that  a  charge  of  fraud  is 
maintainable  where  a  party  who  knows  material  facts, 
is  under  a  duty,  under  the  circumstances,  to  speak 
and  disclose  his  information,  but  remains  silent  .  .  ." 

Again  in  37  C.  J.  S.  244-245  the  author  notes : 

"An  exception  to  the  rule  that  mere  silence  is  not 
fraud  exists  where  the  circumstances  impose  on  a  per- 
son a  duty  to  speak  and  he  deliberately  remains  silent. 
It  is  well  settled  that  the  suppression  of  a  material 
fact  which  a  party  is  bound  in  good  faith  to  disclose 
is  equivalent  to  a  false  representation.  Where  the 
law  imposes  a  duty  on  one  party  to  disclose  all  ma- 
terial facts  known  to  him  and  not  known  to  the  other, 
silence  or  concealment  in  violation  of  this  duty  with 
intent  to  deceive  will  amount  to  fraud  as  being  a  de- 
liberate supression  of  the  truth  and  equivalent  to  the 
assertion  of  a  falsehood.  The  concealment  of  a  fact 
which  one  is  bound  to  disclose  is  an  indirect  repre- 
sentation that  such  fact  does  not  exist,  and  constitutes 
fraud " 

The  Washington  authorities  are  in  accord  with  the  fore- 
going rules. 

Ikcda  V.  Curtis,  supra,  43  Wash.  2d  449,  261  P.  2d 
684; 

Oaies  V.  Taylor,  31  Wash.  898,   199  P.  2d  924, 
928  (1948); 

Perkins  v.  Marsh,  supra,  179  Wash.  362,  Z7  P. 
2d  689; 

Cf.,  Normile  v.  Denison,  109  Wash.  205,  212,  186 
Pac.  305  (1919). 
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Measured  by  the  foregoing  standard,  it  is  clear  that 
in  order  for  Anderson  to  recover  in  the  instant  case  upon 
the  basis  of  General  Motors'  failure  to  disclose,  it  was 
necessary  for  Anderson  to  estabhsh: 

1.  That  General  Motors  had  a  poHcy  of  terminating 
distributorships  whenever  it  became  more  profitable  to 
do  so. 

2.  That  General  Motors  had  a  duty  to  disclose  that 
policy  to  Anderson. 

3.  That  General  Motors  failed  to  disclose  that  policy 
to  Anderson. 

4.  That  Anderson  was  not  chargeable  with  knowledge 
of  that  policy,  independent  of  any  disclosure  by  General 
Motors. 

5.  That  Anderson  suffered  damage  attributable  to  such 
non-disclosure. 

The  jury's  answers  to  the  special  questions  submitted 
reveal  that,  aside  from  the  duty  to  disclose,  each  of  these 
elements  were  in  fact  established  by  Anderson  to  the  jury's 
satisfaction.  Moreover,  a  review  of  the  evidence  indicates 
that  the  jury's  determination  that  those  elements  were  es- 
tablished is  amply  supported. 

1.  General  Motors  Had  a  Policy  of  Terminating  Dis- 
tributorships Whenever  It  Became  More  Profitable  to 
Do  So. 

In  answer  to  question  No.  4,  the  jury  found  that  as  of 
November  9,  1951,  General  Motors  had  a  policy  of  termi- 


nating  distributorships.^^  The  evidence  clearly  indicates 
that  even  prior  to  that  date  General  ^Motors  had  formu- 
lated a  policy  which  contemplated  the  eventual  eHmination 
by  Buick  of  all  of  its  distributors  after  they  had  helped  to 
build  up  Buick's  position  in  their  area  to  a  point  where 
Buick  felt  it  could  carry  on  without  their  services.  The 
origin  of  that  policy,  as  revealed  by  the  testimony  and 
correspondence  of  Curtice,  Hufstader  and  others,  dated 
back  to  the  pre- World  War  II  period. 

Thus.  General  Motors'  president  Harlow  H.  Curtice 
testified  that  during  the  years  immediately  preceding 
World  War  II  (1937-1941).  he  and  Hufstader,  then  Gen- 
eral Sales  Manager  of  Buick,  discussed  the  matter  of 
substituting  factory  zone  operations  in  place  of  private 
distributorships  on  numerous  occasions.  Commencing  in 
1937  or  1938,  various  studies  and  surveys  were  made  at 
the  instance  of  Curtice  and  Hufstader,  comparing  the  cost 
of  private  distributorships  with  the  estimated  cost  of 
direct  factory  distribution.  Curtice  testified  that  actually 
such  studies  were  not  essential  in  view  of  the  fact  that 
both  Curtice  and  Hufstader  knew  all  along  that  as  pro- 
duction and  sales  increased,  Buick  would  replace  its  pri- 
vate distributors  with  direct  factory  zone  operations.  Huf- 
stader and  Belfie  testified  substantailly  to  the  same  effect. 

We  have  already  reviewed  the  manner  in  which  Buick 
methodically  set  about  to  execute  this  policy  of  eliminating 


^^In  answer  to  questions  number  3  and  5,  the  jury  found  that 
General  Motors  did  not  liave  such  a  policy  during  the  periods 
1941  to  1952  or  1937  to  1941.  Apparently '  the  jur>-  was  of  the 
\-iew  that  General  Motors'  policy  originated  with  the  termination 
of  the  Howard  distributorship  in  the  mid- 1940s.  However,  for 
purposes  of  the  present  appeal,  it  is  not  necessary  to  determine  the 
precise  date  on  which  the  policy  was  formulated,  for  the  existence 
of  the  policy  on  November  9,  1951  is  itself  sufficient  to  sustain 
Anderson's  claim  in  view  of  the  substantial  expenses  (notably  the 
$500,000  mortgage  loan)  he  incurred  subsequent  to  that  date, 
as  a  result  of  his  ignorance  of  General  Motors'  policy. 
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accord.  Thus,  Anderson's  own  testimony  that  General 
Motors'  policy  was  never  disclosed  to  him  was  corrobor- 
ated by  the  testimony  of  several  General  Motors  officials, 
each  of  whom  stated  that  General  Motors'  Distributorship 
Termination  Policy  was  never  disclosed  to  Anderson  until 
long  after  Anderson's  distributorship  had  been  terminated. 

4.  Anderson  Was  Not  Chargeable  With  Knowledge  of 
That  Policy  Independently  of  Any  Disclosure  by 
General  Motors. 

In  answer  to  question  No.  8,  the  jury  found  that  An- 
derson did  not  know  of  General  Motors'  Distributorship 
Termination  Policy  and  could  not  have  known  of  that 
policy  in  the  exercise  of  ordinary  business  prudence.  This 
is  entirely  in  accord  with  the  evidence,  which  contains  no 
sug-g-estion  that  Anderson  had  any  knowledge  of  General 
Motors'  Distributorship  Termination  Policy  prior  to  Oc- 
tober, 1953.  Indeed,  since  the  existence  of  the  Policy  was 
known  only  to  certain  responsible  officials  in  the  General 
Motors  organization,  who  admittedly  never  revealed  the 
policy  to  Anderson,  it  is  clear  that  Anderson  could  not 
be  charged  with  knowledge  of  its  existence. 

5.  Anderson    Suffered   Damage    Attributable    to    Such 

Non-disclosure. 

While  it  is  not  necessary  for  purposes  of  the  present 
appeal  to  determine  the  precise  amount  of  damages  An- 
derson sustained  by  virtue  of  General  Motors'  non-disclos- 
ure, it  is  clear  that  he  did  sustain  substantial  losses  as  a 
result  of  General  Motors'  failure  to  disclose  its  Distribu- 
torship Termination  Policy.  Thus,  in  November,  1951, 
Anderson  incurred  a  mortgage  loan  of  $500,000  in  reli- 
ance upon  his  belief,  fostered  by  General  Motors,  that  his 
distributorship  would  not  be  terminated  as  long  as  he  per- 
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formed  satisfactorily.  Moreover,  Anderson  testified  that 
he  would  not  have  invested  hundreds  of  thousands  of  dol- 
lars in  acquiring  and  improving  his  facilities,  had  he 
known  that  Buick  planned  to  terminate  his  distributor- 
ship before  his  investments  could  bear  fruit. 

It  is  true  that  the  jury  gave  a  negative  answer  to  ques- 
tion No.  9a,  which  stated: 

"Did  Anderson  Buick  Company  take  action  in  ig- 
norance of  a  matter  which  General  Motors  was  re- 
quired to  disclose  to  Anderson  Buick  Company  be- 
cause of  the  relationship  between  Anderson  Buick 
Company  and  General  Motors?"  [Tr.  Vol.  VI,  p. 
2462.] 

However,  in  light  of  the  jury's  other  answers,  as  here- 
tofore summarized,  it  is  clear  that  the  jury's  negative  an- 
swer to  this  question  flowed  from  the  fact  that  an  affirma- 
tive response  to  the  question  in  the  form  presented  to  the 
jury  would  have  required  the  jury  to  have  found  a  duty 
to  disclose,  whereas,  in  fact  the  jury  failed  to  find  that 
such  a  duty  existed.  Accordingly,  this  answer  in  no  way 
serves  to  negative  Anderson's  reliance  on  the  non-exist- 
ence of  General  Motors'  policy.  In  fact,  in  the  face  of 
the  overwhelming  and  uncontradicted  evidence  that  An- 
derson did  in  fact  suffer  substantial  losses  as  a  result  of 
his  ignorance  of  General  Motors'  Distributorship  Termi- 
nation Policy,  a  finding  of  non-reliance  by  the  jury  would 
have  been  not  only  unsupportable,  but  incredible. 

In  light  of  the  foregoing,  it  is  clear  that  if  there 
was  a  duty  to  disclose  as  a  '^natter  of  law,  the  jury's 
general  verdict  necessarily  woidd  have  been  in  favor 
of  Anderson  rather  than  of  General  Motors. 
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B.  There  Was  a  Duty  as  a  Matter  of  Law  on  the  Part  of 
General  Motors  to  Disclose  Its  Distributorship  Termina- 
tion Policy  to  Anderson. 

^.  The  Clear  Trend  of  Authority  Is  to  Establish  a  Duty 
to  Disclose  Wherever  Such  Disclosure  Is  Required 
in  the  Interests  of  Fair  Dealing. 

In  determining  whether  a  duty  to  disclose  exists,  the 
courts  sometimes  speak  in  terms  of  various  specific  situ- 
ations under  which  a  duty  to  disclose  exists.  Thus,  it  has 
been  said  that  such  a  duty  exists  where  there  is  a  relation 
of  trust  and  confidence  between  the  parties  (see  pp.  58-60, 
infra)  or  where  one  party  has  special  means  of  knowledge 
not  available  to  the  other  (see  pp.  77-79,  infra),  or 
where  a  party  has  made  certain  statements  which  require 
that  the  remaining  facts  be  disclosed  (see  pp.  79-80,  infra). 

Gradually,  however,  the  courts  have  added  to  and  ex- 
panded  these   categories    so    as    to    require,    in    practical 
efifect,  that  disclosure  be  made  whenever  it  is  required  in 
the  interests  of  fair  dealing. 
23  Am.  lur.  854,  856; 
Keeton,  Fraud — Concealment  and  Non-Disclosure, 

15  Tex.  L.  Rev.  1,  12  (1936); 
Prosser  on  Torts,  2d  Ed.,  532. 

Thus,  Professor  Keeton,  in  the  classic  and  oft-cited 
article  in  this  field,  observes  (15  Tex.  L.  Rev.  31)  : 

".  .  .  When  Lord  Cairns  stated  in  Peek  v.  Gurney 
that  there  was  no  duty  to  disclose  facts,  however* 
morally  censurable  their  non-disclosure  may  be,  he 
was  stating  the  law  as  shaped  by  an  individualistic 
philosophy  based  upon  freedom  of  contract.  It  was 
not  concerned  with  morals.  In  the  present  stage  of 
the  law,  the  decisions  show  a  drawing  away  from  this 
idea,     .     .     . 
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The  attitude  of  the  courts  toward  non-disclosure 
is  undergoing  a  change  and  contrary  to  Lord 
Cairns'  famous  remark  it  would  seem  that  the 
object  of  the  law  in  these  cases  should  be  to  impose 
on  parties  to  the  transaction  a  duty  to  speak  when- 
ever justice,  equity,  and  fair  dealing  demand  it.  This 
statement  is  made  only  with  reference  to  instances 
where  the  party  to  be  charged  is  an  actor  in  the 
transaction.  This  duty  to  speak  does  not  result  from 
an  implied  representation  by  silence,  but  exists  be- 
cause a  refusal  to  speak  constitutes  unfair  conduct. 

Again,  Dean  Prosser  comments  (Prosser  on  Torts, 
2d  Ed.  535): 

".  .  .  The  law  appears  to  be  working  toward  the 
ultimate  conclusion  that  full  disclosure  of  all  mate- 
rial facts  must  be  made  whenever  elementary  fair 
conduct  demands  it." 

Even  where  the  parties  are  dealing  at  arm's  length,  it 
is  now  recognized  that  there  is  a  duty  to  disclose  certain 
material  facts  known  only  to  one  of  the  parties. 

See,  e.  g., 

Perkins  v.  Marsh,  179  Wash.  362,  37  P.  2d  689 
(1934)  (Duty  of  lessors  to  inform  lessees  of 
certain  defects  in  the  premises)  ; 

Kaze  V.  Compton,  283  S.  W.  2d  204  (C.  A.  Ky., 
1955)  (Damages  for  deceit  based  on  non-dis- 
closure that  a  drain  tile  ran  beneath  the  house). 

The  decisions  of  the  Supreme  Court  of  Washington  are 
in  accord  with  this  trend. 

Thus,  in  Ike  da  v.  Curtis,  supra,  involving  an  action 
for  fraud  in  the  sale  of  a  hotel  property  based  on  the 
seller's  failure  to  reveal  that  the  hotel's  income  was  de- 
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rived  largely  from  prostitution,  the  court  states  (261  P. 

2d  691): 

"We  held  in  Perkins  v.  Marsh,  179  Wash.  362,  37 
P.  2d  689,  690,  that,  under  certain  circumstances, 
there  is  a  duty  to  disclose  a  material  fact  even  where 
there  was  no  fiduciary  relationship,  .  .  . 

"In  the  case  at  bar  there  was  no  misrepresentation 
as  to  the  amount  of  the  income.  The  court  correctly 
found  that  the  amount  of  the  income  was  larger  than 
that  represented  by  appellant.  The  only  representa- 
tion as  to  the  source  of  the  income  was  that  it  came 
from  permanent  and  transient  guests.  Nothing  was 
said  or  shown  to  respondents  which  would  put  them 
on  notice  concerning  the  source  of  the  income.  They 
were  buying  the  good  will,  furniture  and  equipment 
of  the  hotel.  They  naturally  felt  that  they  were  buy- 
ing a  legitimate  business.  Appellant  deceived  them 
to  their  damage,  by  failing  to  reveal  the  source  of  the 
income.  Under  the  peculiar  circumstances  of  this 
case,  it  was  the  duty  of  appellant  to  reveal  the  source 
of  her  income  to  respondents." 

And  see: 

Perkins  v.  Marsh,  supra,  179  Wash.  362,  37  P.  2d 
689. 

2.  Ordinarily  the  Question  Whether  a  Duty  to  Disclose 
Exists  in  a  Given  Case  Should  Be  Determined  by  the 
Court  as  a  Matter  of  Law. 

Keeton,  Fraud — Concealment  and  Non-Disclosure, 
supra,  15  Tex.  L.  Rev.  1. 

Professor  Keeton,  a  leading  scholar  in  the  field,  observes 
(15  Tex.  L.  Rev.  39-40): 

".  .  .  The  standard  devised  in  this  paper  for  the 
purpose  of  determining  when  a  duty  of  disclosure  ex- 
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ists,  was  worked  out  on  analogy  to  the  standard  of 
due  care  under  the  same  circumstances  in  the  field 
of   negligence.      The    application    of    the   negligence 
standard  is,  in  doubtful  cases,  intrusted  to  the  jury; 
so  for  convenience  in  leading  up  to  the  problem  of 
non-disclosure  it  was  assumed  that  the  same  method 
of  application  would  be  employed.     However,  there 
are  numerous  other  examples  of  standards,  some  of 
which  are  applied  by  the  judges  themselves,  without 
the  assistance  of  a  jury.    As  examples,  one  might  cite 
the  standard  of  fair  conduct  of  a  fiduciary  in  equity 
The  standard  of  reasonableness  in  the  law  as  to  re- 
straint of  trade,  the  standard  of  due  process  of  law 
m  passing  on  the  validity  of  legislation  under   the 
Fourteenth  Amendment,  and  the  standard  of  want  of 
probable  cause  in  the  tort  action  of  malicious  prose- 
cution.    So  an  important  practical  question  of  appli- 
cation of  this  new  standard  is  presented.    The  appli- 
cation of  standards  calls  for  common  sense  or  the 
average  moral  judgment  rather  than  deductive  logic, 
and  for  this  reason  some  might  think  that  in  doubtful 
cases  its  application  should  be  left  to  the  jury.  How- 
ever, one  of  the  chief  advantages  of  law  is  that  it 
gives  the  magistrate  the  benefit  of  all  the  experience 
of  ^  his  predecessors.  Take  the  decisions  as  to  what  is 
fair  conduct  in  a  fiduciary.  When  a  judge  examines 
the  decisions  for  the  purpose  of  determining  what  is 
fair  and  what  is  not  fair,  while  he  may  be  unable  to 
get  a  rule  he  can  still  get  a  very  fair  notion  of  what 
experience  has  shown  that  a  fiduciary  has  been  per- 
mitted to  do  and  what  a  fiduciary  ought  not  to  do. 
In  fact,  it  is  believed  that  he  can  get  a  far  better 
estimate  of  this  than  a  jury  can  acquire  through  in- 
structions by  the  trial  judge  as  to  the  factors  to  be 
considered.      Moreover,    the    trial    judges    would    be 
greatly  hindered  in  many  jurisdictions  in  view  of  a 
prejudice  against  permitting  judges  to  comment  on 
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the  evidence.  On  the  whole  it  would  seem  that  this 
problem  of  non-disclosure  should  be  one  for  the  court 
to  pass  upon  in  all  cases."  ' 

Moreover,  the  question  whether  a  duty  to  disclose  ex- 
ists in  a  given  case  is  in  general  a  consequence  which  the 
law  imposes  by  virtue  of  the  particular  relationship  exist- 
ing between  the  parties.  For  example,  a  principal  has  a 
duty  of  disclosure  to  his  agent  arising  out  of  the  relation- 
ship between  the  parties  (see  pp.  61-63,  infra).  Likewise, 
one  partner  has  a  duty  to  disclose  material  matters  to 
another  partner  by  virtue  of  the  fiduciary  relationship 
existing  between  them  (see  pp.  70-71,  infra). 

It  is  clear,  therefore,  that  a  duty  to  disclose  is  not  an 
obligation  voluntarily  undertaken  by  a  party,  but  is  in- 
stead an  obligation  which  the  law  fastens  upon  a  party 
as  a  result  of  the  particular  relationship  he  bears  to  the 
party  to  whom  the  duty  is  owing.  Accordingly,  there  is 
no  occasion  to  submit  to  the  jury  the  question  whether 
a  duty  to  disclose  exists  in  a  particular  case;  rather,  it  is 
for  the  Court  to  determine  whether  the  relationship  exist- 
ing between  the  parties  is  such  that  the  law  will  impose  a 
duty  to  disclose  as  an  inevitable  consequence  thereof. 

In  subsequent  portions  of  this  brief,  we  shall  demon- 
strate that  such  a  relationship  existed  in  the  instant  case. 
For  present  purposes,  however,  we  merely  wish  to  empha- 
size the  trial  court's  error  in  failing  to  determine  for  it- 
self whether  General  Motors  was  under  a  duty  to  disclose 
its  Distributorship  Termination  Policy  to  Anderson. 
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3.  The  Relationship  in  the  Instant  Case  Between  Ander- 
son and  General  Motors  Was  Such  Tlmt  There  Was 
a  Duty  to  Disclose  as  a  Matter  of  Law. 

In  the  preceding  section  we  noted  that  the  leading 
authority  in  the  field  declares  that  the  question  whether 
there  is  a  duty  to  disclose  should  be  determined  by  the 
Court  as  a  matter  of  law.  While  we  are  fully  in  accord 
with  his  views,  we  submit  that  even  if  it  be  assumed  that 
such  a  question  might  be  submitted  to  the  jury  in  a  proper 
case,  in  the  instant  case  the  obligation  to  disclose  was  so 
clear,  by  virtue  of  the  nature  of  General  Motors'  relation- 
ship to  Anderson  as  established  by  the  uncontradicted 
facts  and  the  testimony  of  defendant's  own  witnesses, 
that  this  matter  should  have  been  determined  by  the  Court 
in  Anderson's  favor. 

In  order  to  demonstrate  that  this  is  in  fact  the  case,  we 
shall  review  briefly  the  various  factors  which  the  courts 
have  considered  in  determining  whether  a  duty  to  disclose 
exists.  Each  of  these  factors  in  itself  has  been  held 
sufficient  to  impose  a  duty  of  disclosure.  We  submit  that 
their  cumulative  effect  in  the  instant  case  establishes  a 
duty  to  disclose  as  a  matter  of  law  even  under  a  standard 
much  less  exacting  than  the  "fair  conduct"  standard  to- 
ward which  the  courts  have  tended. 
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(a)   General  Motors  Occupied  a  Confidential  Relationship 

to   Anderson. 

It  is  well-established  that  a  duty  to  disclose  exists  be- 
tween parties  occupying  a  confidential  relationship.^* 

23  Am.  Jur.  858-860; 
Restatement  of  Torts,  Sec.  551. 

Thus,  Restatement  of  Torts,  Section  551,  states: 

"(2)  One  party  to  a  business  transaction  is  under 
a  duty  to  exercise  reasonable  care  to  disclose  to  the 
other  before  the  transaction  is  consummated 

"(a)  such  matters  as  the  other  is  entitled  to 
know  because  of  a  fiduciary  or  other  similar  re- 
lation of  trust  and  confidence  between  them." 

In  applying  the  foregoing  rule,  the  courts  have  given 
the  term  "confidential  relationship"  a  broad  interpretation. 

Sfciber  v.   Vanderlip,   136  Neb.  862,  287  N.  W. 

772>  (1939); 
Wilson    V.    Rentic,    124    Okla.    37,    254    Pac.    64 

(1926); 
Voellmeck  v.  Harding,  166  Wash.  93,  6  P.  2d  Z7Z 

(1931); 
Klika  V.  Albert   Wenzlick  Real  Estate   Co.,    150 

S.  W.  2d  18  (1941); 
Selle  V.  Wrigley,  233  Mo.  App.  43,  116  S.  W.  2d 

217  (1938). 


^^"The  following  relations  among  others  have  been  held  confi- 
dential so  as  to  impose  a  duty  to  reveal  all  facts  material  to  the 
transaction  involved :  Attorney  and  client,  ofificers  of  a  corporation 
and  stockholders,  joint  purchasers,  joint  owners  selling  the  jointly 
owned  property,  partner  and  copartner,  persons  under  contract 
to  marry,  physician  and  patient,  priest  and  parishioner,  princi- 
pal and  agent,  and  trustee  and  cestui  que  trust.  Disclosure 
of  all  material  facts  is  likewise  required  of  a  person  making  con- 
tracts of  insurance.     .     .     ." 

Z7  C.  J.  S.,  pp.  248-249. 


—59— 

In  Selle  v.  Wrigley,  supra,  the  court  states  (116  S.  W. 
2d  221): 

"A  confidential  relationship  may  be  said  to  exist 
where  two  persons  stand  in  such  a  relation  as  that, 
while  it  continues,  confidence  is  necessarily  reposed  by 
one  and  the  influence  which  naturally  grows  out  of 
that  confidence  is  possessed  by  the  other.  Martin  v. 
Baker,  135  Mo.  495,  36  S.  W.  369.  The  principle  is 
thus  stated  in  27  American  and  English  Encyclo- 
paedia of  Law,  460,  461 :  The  origin  of  the  confidence 
and  source  of  the  influence  are  immaterial.  The  rule 
embraces  both  technical  fiduciary  relations  and  those 
information  relations  that  exist  whenever  one  trusts 
in  and  relies  upon  another.  The  only  question  is,  does 
such  a  relation  in  fact  exist?' 

tt 

"It  may  therefore  be  said  that  a  confidential  rela- 
tion exists  between  two  persons,  whether  their  rela- 
tions be  such  as  are  technically  fiduciary  or  merely  in- 
formal, whenever  one  trusts  in  and  rehes  on  the 
other.  The  question  in  such  case  is  always  whether 
or  not  trust  is  reposed." 

In  Wilson  v.  Rentie,  supra,  the  court,  in  holding  that 

one  who  had  acted  as  a  business  adviser,  though  not  an 

attorney,  occupied  a  confidential  relationship  toward  those 

whom  he  advised,  stated  that  such  relationship  includes 

"any  relation  existing  between  parties,  wherein  one 
of  the  parties  is  in  duty  bound  to  act  with  the  utmost 
good  faith  for  the  benefit  of  the  other  party,  and 
includes  legal  and  all  other  relationships  where  con- 
fidence is  rightfully  reposed.  .  .  ."     (254  Pac.  66.) 
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Again,  in  Steiher  v.  Vanderlip,  supra,  the  court  states 

(136  Neb.  868): 

".  .  .  The  rule  as  to  confidential  or  fiduciary  rela- 
tions applies  to  any  transaction  or  situation  of  ad- 
vantage, in  which  confidence  is  rightfully  reposed  on 
one  side  and  a  resulting  superiority  and  opportunity 
for  influence  is  thereby  created  on  the  other.  .  .   ." 

In  Voellmeck  v.  Harding,  supra,  the  Supreme  Court  of 

Washington  states  (6  P.  2d  376)  : 

"  'A  good  deal  has  been  said  as  to  what  constitutes 
a  confidential  relation,  within  the  operation  of  the 
principle,  but  courts  have  always  been  careful  not  to 
fetter  the  operation  of  the  principle  by  undertaking 
to  define  its  precise  limits.  The  cases  of  parent  and 
child,  guardian  and  ward,  trustee  and  cestui  que  trust, 
principal  and  agent,  are  familiar  instances  in  which 
the  principle  applies  in  its  strictest  sense.  But  its 
operation  is  not  confined  to  the  dealings  and  transac- 
tions between  parties  standing  in  these  relations,  but 
extends  to  all  relations  in  which  confidence  is  reposed, 
and  in  which  dominion  and  influence  resulting  from 
such  confidence  may  be  exercised  by  one  person  over 
another.  No  part  of  the  jurisdiction  of  the  court  is 
more  useful,  it  has  been  said,  than  that  which  it  exer- 
cises in  watching  and  controlling  transactions  between 
parties  standing  in  a  relation  of  confidence  to  each 
other ;  and,  being  founded  on  the  principle  of  correct- 
ing abuses  of  confidence,  it  ought  to  be  applied  to 
every  case  in  which  a  confidential  relation  exists  as  a 
fact, — where  confidence  is  reposed  on  the  one  side, 
and  the  resulting  superiority  and  influence  on  the 
other.  .  .  ." 

Applying  the  foregoing  standard  to  the  instant  case,  it 
is  clear  that  a  confidential  relationship  as  that  term  is  un- 
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derstood  in  the  law  of  fraud  existed  between  General 
Motors  and  Anderson  during  the  term  of  Anderson's  dis- 
tributorship. 

First  of  all,  the  relationship  between  a  distributor 
and  a  manufacturer  is  generally  recognised  as  impos- 
ing upon  each  party  an  obligation  to  deal  with  the 
other  in  good  faith,  including  a  duty  to  disclose  facts 
material  to  the  distributorship. 

See: 

Smyth  Sales,  Inc.  v.  Petroleum  Heat  &  Power 
Co.,  128  F.  2d  697,  infra,  pp.  67-68. 

This  follows  in  part,  of  course,  from  the  fact  that  the 
distributor  is  an  agent  of  the  manufacturer,  which,  as  his 
principal,  occupies  a  fiduciary  relationship  toward  him. 

It  Is  Well  Established,  of  Course,  That  a  Principal  and 
Agent  Have  a  Duty  to  Each  Other  to  Make  a  Full 
Disclosure  as  to  All  Matters  Material  to  the  Agency. 

Twohig,  224  F.  2d  493,  497  (C.  A.  8,  1955).) 

See,  e.  g., 

Kruse  v.  Miller,  143  Cal.  App.  2d  656,  300  P.  2d 
855  (1956); 

Restatement  of  Agency,  Second,  Sec.  435. 

Thus,  in  Kruse  v.  Miller,  supra,  the  court  held  that  an 
agent  violated  his  duty  to  his  principals  by  not  informing 
them  of  certain  representations  he  had  made  in  connection 
with  a  sale  of  certain  property  in  their  behalf. 

It  has  been  recognized  that  the  fiduciary  relation  be- 
tween principal  and  agent  is  not  a  "one-way  street,"  i.  e., 
that  the  principal  owes  fiduciary  obligations  to  his  agent, 
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including  a  duty  to  make  full  disclosure  of  facts  material 

to  the  agency. 

Walter  v.  Lihhy,  72  Cal.  App.  2d  138,  164  P.  2d 
21   (1945); 

McLeodv.  Gaither,  94  Fla.  55,  113  So.  687  (1927) ; 

Louis  Schlesinger  Co.  v.  Wilson,  22  N.  J.  576,  127 
A.  2d  13  (1956); 

Restatement  of  Agency,  Second,  Sec.  435. 

Thus,  Restatement  of  Agency,  Section  435,  states: 

"Unless  otherwise  agreed,  it  is  inferred  that  a 
principal  contracts  to  use  care  to  inform  the  agent  of 
risks  of  physical  harm  or  pecuniary  loss  which,  as 
the  principal  has  reason  to  know,  exist  in  the  perform- 
ance of  authorized  acts  and  which  he  has  reason  to 
know  are  unknown  to  the  agent.  .  .  ." 

Again,  in  McLcod  v.  Gaither,  supra,  the  court  states 
(113  S.  W.  687,  688): 

"In  Porte  F.  Quinn  et  al.  v.  John  S.  Phipps,  113 
So.  419,  decided  last  term  (April  11,  1927),  this 
court  at  some  length  announced  the  law  in  this  state 
governing  the  conduct  and  fidelity  of  a  real  estate 
broker  to  his  principal.  In  this  case  we  have  the 
reverse  situation  so  the  main  question  presented  con- 
cerns the  degree  of  good  faith  due  on  the  part  of  a 
principal  to  both  his  co-principal  and  his  broker.  .  .  . 

(( 

".  .  .  The  doctrine  of  Quinn  et  al.  v.  Phipps  is 
equally  as  binding  on  the  principal  when  dealing  with 
his  coprincipal  or  broker  as  it  is  on  the  broker  when 
dealing  with  his  principal.  Both  are  required  to  deal 
squarely  and  in  good  faith.  .  .  ." 
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In  Louis  Schlcsinger  Co.  v.  Wilson,  supra,  the  court 
held  that  where  plaintifif  undertook  to  procure  a  purchaser 
for  certain  land  belonging  to  defendant  in  return  for  a 
specified  commission,  defendant  was  under  a  duty  as  a 
matter  of  law  to  disclose  to  plaintiff  the  fact  that  he  had 
previously  granted  an  option  of  purchase  on  the  same  land 
to  a  third  party,  explaining  (22  N.  J.  585,  586)  : 

".  .  .  The  charge  is  not  made  to  enforce  the  con- 
tents of  the  oral  agreement  but  to  compensate  the 
plaintiff  for  its  loss  engendered  by  the  deceit.  Nanos 
V.  Harrison,  97  Conn.  529,  117  A.  803  (Sup.  Ct. 
Err.  1922).  The  confidence  arising  from  a  principal- 
agent  relationship  is  not  charted  on  a  one-way  street. 
Good   faith  works  in  both  directions.    .   .    ." 

''.  .  .  Clearly  it  was  defendant's  duty  to  inform 
plaintiff  of  the  option  agreement  which  was  executed 
prior  to  the  oral  understanding.  Cf.  Restatement, 
Agency,  sec.  435  (1933),  and  note  especially  comment 
(c)  ;  Romine  v.  Green,  13  N.  J.  Super.  261  (App. 
Div.  1951).     That  duty  was  not  fulfilled.  .  .  ." 

It  is  well  recognized  that  the  relationship  of  a  manu- 
facturer to  a  distributor  includes  that  of  principal  and 
agent. 

See,  e.  g., 

Champion  Spark  Plug  Co.  v.  Automobile  Sun- 
dries Co.,  273  Fed.  74  (C.  C.  A.  2,  1921); 

Pugh  V.  A.  D.  Bothne  Co.,  178  la.  601,  159  N.  W. 
1030  (1916); 

John  V.  Baltimore  &  O.  R.  Co.,  118  Fed.  Supp.  317, 
328  (N.  D.  Ill,  1954)  (Remanded  on  other 
grounds  in  Lawrence  Warehouse  Company  v. 
Twohig,  224  F.  2d  493,  497  (C.  A.  8,  1955)). 


Thus,  in  Champion  Spark  Plug  Co.  v.  Automobile 
Sundries  Co.,  supra,  the  court  held  that  a  distributorship 
contract  created  the  relationship  of  principal  and  agent,  in 
addition  to  that  of  buyer  and  seller,  and  that  "it  was 
therefore  important  to  have  the  jury  understand  the  re- 
quirement of  complete  fidelity,  which  was  owing  by  the 
agent  to  its  principal,  and  which  the  defendant  had  the 
right  to  expect,  .  .  ."  (273  Fed.  77). 

Again,  in  Pugh  v.  A.  D.  Bothne  Co.,  supra,  the  court, 
in  holding  that  an  automobile  dealer  was  an  agent  of  the 
automobile  manufacturer,  states   (159  N.  W.   1031): 

"It  will  be  noted  from  this  contract  that  it  contem- 
plates the  purchase  of  cars  from  time  to  time  by  the 
dealer  from  the  manufacturer.  .  .  .  There  is  no 
necessary  antagonism  between  the  relation  of  pur- 
chaser and  seller  and  that  of  principal  and  agent.  An 
agent  may  buy  from  his  principal,  and  yet  maintain  in 
other  respects  the  relation  of  an  agent.  In  this  case, 
although  the  dealer  agreed  to  purchase,  he  did  so  for 
the  purpose  of  a  resale.  He  was  not  a  purchasing 
customer  in  the  ordinary  sense.  The  ultimate  cus- 
tomer for  the  vehicle  was  to  be  found  by  the  dealer. 
The  dealer  was  not  even  purchasing  at  wholesale  in 
the  ordinary  sense.  He  was  not  in  the  market  buying 
automobiles  in  quantities  where  he  could  buy  the  best. 
The  foregoing  contract  contains  21  specifications. 
Comparatively  few  of  them  deal  with  the  relation  of 
purchaser  and  seller.  If  no  other  relation  than  that  of 
purchaser  and  seller  was  contemplated,  then  many  of 
the  provisions  of  the  contract  are  not  only  unneces- 
sary, but  are  impertinent.  The  dealer  binds  himself 
therein  to  certain  conduct  in  the  handling  of  the 
product  of  the  manufacturer  even  after  its  purchase. 
He  undertook  to  furnish  a  place  for  the  exhibition  of 
the  product  of  the  manufacturer.    He  receives  its  lit- 
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erature  and  distributes  its  advertising.  He  delivers 
its  printed  warranties  to  his  retail  customers.  He  is 
entitled  to  the  benefit  of  the  advertising  of  the  manu- 
facturer, and  the  manufacturer  is  entitled  to  the  bene- 
fit of  his  diligence  in  pushing  sales  to  the  end  that  the 
business  of  the  manufacturer  as  well  as  that  of  the 
dealer  may  be  increased.  All  these  matters  are  fairly 
within  the  contemplation  of  the  contract.  .  .  ." 

The  essential  attributes  of  the  principal-agent  relation- 
ship, as  set  forth  in  Pugh  v.  A.  D.  Bothne  Co.,  supra,  are 
likewise  found  in  the  instant  case.  Here,  too,  the  distrib- 
utorship contract  is  devoted  essentially  to  various  facets  of 
the  principal-agency  relationship  between  the  parties.  Thus, 
Anderson,  like  the  dealer  in  the  Pugh  case,  binds  himself 
to  the  handling  of  the  product  of  the  manufacturer  after 
its  purchase  [Tr.  Vol.  I,  pp.  74-77].  Here,  too,  Ander- 
son undertook  to  furnish  a  place  for  exhibition  of  the 
product  of  the  manufacturer  [Tr.  Vol.  I,  p.  70]  and  the 
manufacturer  is  entitled  to  the  benefit  of  Anderson's  dili- 
gence to  the  end  that  the  business  of  the  manufacturer,  as 
well  as  that  of  the  distributor,  may  be  increased  [Tr.  Vol. 
I,  pp.  72-73]. 

In  short,  the  elements  which  existed  in  the  Pugh  case 
are  likewise  present  in  the  instant  case,  and  it  seems 
equally  clear  that  the  relationship  between  General  Motors 
and  Anderson  included  that  of  principal  and  agent.  This 
principal-agency  aspect  of  the  distributorship  relation 
would,  of  course,  create  a  duty  of  disclosure  on  the  part 
of  the  manufacturer-principal  to  his  distributor-agent 
under  the  authorities  heretofore  cited. 

But  regardless  how  the  distributorship  relationship  is 
classified,  however,  the  courts  have  recognised  that  such 


a  relationship  imposes  upon  each  party  an  obligation  to 
deal  with  the  other  in  good  faith. 

Smyth  Sales,  Inc.  v.  Petroleum  Heat  &  Power  Co., 
128  F.  2d  697  (C.  C.  A.  3,  1942) ; 

E.   H.    Taylor,  Jr.   &  Sons  v.   Jidius  Levin   Co., 
274  Fed.  275  (C.  C  A.  6,  1921). 

Illustrative  of  the  decisions  in  this  area  is  E.  H.  Taylor, 
Jr.,  &  Sons  V.  Julius  Levin  Co.,  supra,  where  the  court 
comments  as  follows  with  respect  to  a  liquor  distributor- 
ship (274  Fed.  278,  279,  282) : 

"From  the  beginning-  of  the  controversy,  Taylor 
contended  that  the  contract  with  Levin  was  substan- 
tially one  of  agency,  while  Levin  has  insisted  that  the 
relations  between  them  were  those  of  vendor  and 
vendee.  It  seems  to  have  been  thought  that  one  or 
the  other  label  must  be  applied,  and  that,  when  the 
contract  had  been  thus  classified,  the  legal  rules  appli- 
cable to  the  rejected  theory  would  be  eliminated  from 
any  application.  We  do  not  thus  view  the  situation. 
We  are  content,  so  far  as  concerns  the  title  to  the 
whisky  for  which  notes  had  been  given,  to  accept  and 
approve  the  findings  below  to  the  effect  that  this 
whisky  had  been  set  aside,  appropriated,  and  paid  for 
by  the  giving  of  the  notes,  and  had  become  the  abso- 
lute property  of  Levin,  subject  to  the  pledge  evidenced 
by  the  warehouse  receipts  to  secure  the  unpaid  pur- 
chase price.  In  this  respect,  there  was  no  agency; 
but  this  covers  only  part  of  the  contract  relations. 
The  sharing  of  the  Levin  advertising  expenses,  the 
arrangement  by  which  Taylor  not  only  would  sell  to 
no  one  else  in  the  Levin  Territory,  but  would,  as  far 
as  possible,  compel  all  Eastern  purchasers  or  jobbers 
of  Old  Taylor  to  keep  out  of  it,  the  plan  by  which 
they  used  their  joint  credit  to  finance  the  deals  over  a 
continuing  four-year  period — all  these  elements  of  the 
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arrangement  constantly  continued  to  be  executory, 
and,  though  they  did  not  necessarily  evidence  an 
agency  in  the  strict  sense  of  that  term,  they  did  show 
that  the  parties  were  engaged  in  a  continuing,  execu- 
tory, joint  adventure,  to  which  each  was  to  contribute 
his  share  for  the  common  good.  .  .  ." 
(( 

''It  is  not  material  whether  the  name  'agency'  be 
adopted  or  repudiated,  and  when  we  hereafter  speak 
of  this  exclusive  agency,  we  intend  the  actual  rela- 
tionship, without  regard  to  strict  nomenclature- 

".  .  .  In  the  present  contract,  as  to  its  execu- 
tory portions,  the  continuing  dependence  of  each  upon 
the  integrity  and  faithfulness  of  the  other  necessarily 
subjects  it  to  the  same  rules  in  the  respect  now  under 
consideration  as  are  applied  to  strict  contracts  of 
agency." 

Smyth  Sales,  Inc.  v.  Petroleum  Heat  &  Power  Co., 
supra,  involved  an  action  for  fraud  and  deceit  by  a  dis- 
tributor of  fuel  oil  for  failure  to  disclose  the  commissions 
due  on  certain  sales.  In  holding  such  non-disclosure  ac- 
tionable, the  court  stated  (128  F.  2d  700-701): 

".  .  .  we  are  prepared  to  predicate  liability  on  the 
theory  that  the  defendant  was  under  a  duty,  arising 
out  of  the  relation  of  the  parties  as  a  result 'of  their 
contract,  to  disclose  the  commissions  due  the  plaintiff 
on  the  'ElectroF  sales. 

"Exclusive  sales  agreements  have  been  variously 
construed  as  creating  an  agency  or  a  buyer  and  seller 
relationship.  In  most  of  the  cases  found  there  was 
not  the  relation  of  principal  and  agent  in  the  ordinary 
sense  of  that  term  but  the  grant  by  a  distributor  (who 
was  a  manufacturer  or  wholesaler)  to  a  distributee 
(a  wholesaler  or  retailer)   of  an  exclusive  right  to 
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sell  products  of  the  former.  This  is  the  situation  in 
the  case  at  bar.  However,  the  resultant  relationship 
is  not  totally  devoid  of  attributes  which  the  law  im- 
poses upon  parties  in  the  relation  of  principal  and 
agent.  In  other  words  the  duties  of  mutual  trust, 
confidence  and  loyalty  so  far  as  the  subject  matter  of 
their  dealing  are  concerned  are  applied  to  the  parties 
to  an  exclusive  sales  transaction.  The  parties  are  not, 
as  ordinary  vendor  and  vendee,  dealing  at  arm's 
length.  They  have,  of  their  own  accord,  agreed  to 
conform  to  a  peculiar  but  mutually  advantageous  ar- 
rangement. We  believe  that  this  relationship  requires 
full  disclosure  by  the  parties  of  all  facts  pertinent  to 
the  exclusive  sales  provision,  and  that  the  decisions 
cited  above  support  this  view  of  the  relation." 

In  light  of  the  foregoing  authorities,  it  is  clear  that 
General  Motors  occupied  a  confidential  relationship  to 
Anderson  under  which  it  was  required  to  disclose  to  An- 
derson all  matters  material  to  the  distributorship. 

However,  it  is  not  necessary  to  rely  solely  upon  the  rules 
governing  the  relationship  between  a  manufacturer  and 
distributor  in  general,  because 

it  is  clear  that  the  particular  relatiotiship  with  which 
we  are  here  concerned  was  such  as  to  impose  upon 
General  Motors,  as  a  matter  of  law,  a  duty  to  make 
full  disclosure  to  Anderson  of  General  Motors'  Dis- 
tributorship Termination  Policy. 

1.      Partners   in  Progress. 

The  testimony  of  responsible  General  Motors'  officials 
— several  of  whom  acknowledged  their  close  personal 
friendship  with  Anderson — establishes  beyond  question  the 
closeness  of  the  relationship  which  existed  between  Gen- 
eral Motors  and  Anderson  during  the  period  of  Ander- 
son's distributorship. 
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Thus,  Harlow  Curtice,  General  Motors'  president  and 
former  Buick  General  Manager,  described  the  relationship 
as  one  of  ''partners  in  progress,"  and  again  as  a  partner- 
ship "in  a  business  sense."  According  to  Curtice,  the 
relationship  between  General  Motors  on  the  one  hand  and 
its  dealers  and  distributors  on  the  other,  is  a  ''continuing 
personal  relationship,"  a  "close  relationship,"  a  "mutually 
helpful  relationship,"  and  one  which  is  "interdependent." 
In  fact,  Curtice  testified  that  "there  is  no  business  in  which 
the  relationship  is  so  interdependent." 

William  Hufstader,  General  Motors'  vice  president  and 
former  general  sales  manager  of  Buick,  likewise  testified 
that  an  unusual  mutuality  exists  between  the  automobile 
manufacturer  and  his  dealers  and  distributors. 

During  his  "partnership"  with  Buick,  Anderson  de- 
voted his  time,  efforts  and  financial  resources  for  some  17 
years  in  carrying  out  Buick's  program  in  the  Pacific 
Northwest  and  building  up  good  will  for  Buick's  product. 
His  success  in  taking  over  an  anemic  distributorship  and 
building  it  up  to  a  position  where  it  ranked  third  in  the 
nation  was  recognized  by  General  Motors'  own  officials. 

But  the  obligations  flowing  from  General  Motors' 
"partnership  in  progress"  with  Anderson  were  not  a 
"one-way  street,"  for  General  Motors  on  its  part  owed 
Anderson  an  obligation  to  treat  him  fairly  and  to  deal 
with  him  in  good  faith.  Indeed,  General  Motors' 
president  Harlow  Curtice  conceded  that  General  Motors 
was  under  an  obligation  to  act  in  good  faith  toward 
Anderson,  while  William  Hufstader,  General  Motors' 
Vice  President  and  former  Buick  Sales  Manager,  tes- 
tified that  good  faith  is  the  essence  of  a  successful 
franchise  relationship.  Moreover,  Hufstader  expressly 
aeclared   that   by   virtue   of    General    Motors'    obligation 
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to  deal  fairly  with  its  distributors,  General  Motors 
was  bound  to  notify  a  distributor  such  as  Anderson  of  all 
matters  which  might  affect  the  latter's  welfare  in  connec- 
tion with  the  performance  of  his  distributorship.^^ 

In  lig^ht  of  the  "partners  in  progress"  relationship  which 
existed  between  General  Motors  and  Anderson,  it  is  clear 
that  General  Motors  owed  Anderson  certain  duties  which 
flow  as  a  matter  of  law  from  such  a  relationship.  Among 
those  duties  is  the  duty  to  make  full  disclosure  as  to  all 
material  matters  respecting  the  subject  matter  of  the  joint 
enterprise  peculiarly  within  the  knowledge  of  one  of  the 
parties.  The  existence  of  such  a  duty  presents  no  fact 
question  for  a  jury.  Rather,  it  is  an  obligation  which  the 
law  imposes  by  the  very  nature  of  a  "partners  in  progress" 
relationship,  which  in  its  fiduciary  aspects  is  closely  akin 
to  a  partnership  in  law. 

Cf.,  Smyth  Sales,  Inc.  v.  Petroleum^  Heat  &  Power 
Co.,  128  F.  2d  700,  discussed  pp.  67-68,  supra. 

As  with  a  partnership  relation  in  the  conventional  sense, 
"the  status  of  the  parties  being  thus  fixed,  the  law  apply- 
ing is,  of  course,  well  settled." 

Galbraith  v.  Devlin,  85  Wash.  482,  148  Pac.  589 

(1915); 
Cf.,  Kittilsby  v.   Vevelstad,   103  Wash.    126,   173 

Pac.  744  (1918); 
Karle  v.  Seder,   35   Wash.   542,   214  P.   2d  684 

(1950). 


^^Hufstader  testified  that 

"any  relationship  entered  into  in  good  faith  has  to  have  a 
mutuality  of  understanding,  objective,  and  if  it  be  to  the  in- 
terests of  either  party  that  plans  be  discussed  that  require  the 
thoughtful  application  of  both,  then  as  a  matter  of  good  faith 
I  should  think  that  it  would  be  necessary  and  incumbent  upon 
both  parties  to  discuss  it  on  the  basis  of  mutuality  of  interest" 
[Hufstader  Dep.  p.  414]. 
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Thus,  in  Karle  v.  Seder,  supra,  the  court  held  that  the 
mere  fact  that  the  personal  relation  between  the  partners 
may  be  strained  in  a  given  case,  does  not  alter  the  fidu- 
ciary relationship  existing  between  them,  or  the  obliga- 
tions arising  therefrom. 

Accordingly,  it  was  error  for  the  trial  court  to  permit 
the  jury  to  determine  whether  General  Motors  owed  such 
an  obligation  of  disclosure  to  its  partner  in  progress, 
Anderson.  Rather,  the  Court  should  have  instructed  the 
jury,  as  requested  by  plaintiff,  that  such  a  duty  was  owing 
by  General  Motors  to  Anderson  as  a  matter  of  law. 

2.     Control   of  Anderson    by   General   Motors. 

Not  only  was  the  relationship  between  Anderson  and 
General  Motors  an  extremely  close  one,  but  it  was  also  a 
relationship  in  which  the  parties  were  not  on  an  equal 
footing.  On  the  contrary,  General  Motors  completely 
dominated  and  controlled  Anderson. 

Before  commenting  on  the  facts  of  the  instant  case,  it 
should  be  noted  that  the  position  of  dominance  and  control 
which  General  Motors  occupies  toward  its  dealers  has 
been  recognized  both  by  the  courts  and  by  Congress. 

See,  e.  g., 

United  States  v.  General  Motors  Corp.,  121  F.  2d 
376  (C.  C.  A.  7,  1941); 

House  Report  No.  2850,  84th  Congress,  2nd  Sess. 
(1956),  U.  S.  Code.  Cong,  and  Admin.  News, 
pp.  4596-4609; 

United  States  Congress  Senate,  Antitrust  Laws 
Study  (1956). 

Thus,  in  United  States  v.  General  Motors  Corp.,  supra, 
involving  a  prosecution  for  conspiracy  to  restrain  trade 
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by  compelling  General  Motors  dealers  to  finance  their 
automobiles  through  GMAC  upon  threat  of  cancelling 
their  dealership  contracts,  the  court  comments  as  follows 
with  respect  to  General  Motors'  relationship  vis-a-vis  its 
dealers  (121  F.  2d  386-387): 

''.  .  .  General  Motors  automobiles  are  sold  through 
some  15,000  dealer  outlets  located  in  every  state  in 
the  country.  .  .  .  All  dealers  operate  under  written 
franchise  agreements  entered  into  with  GMSC,  and 
they  are  required  to  have  a  substantial  investment  in 
buildings,  parts,  accessories  and  signs,  and  to  provide 
ample  space  and  personnel  for  the  sale  and  servicing 
of  cars.  .  .  . 

"The  franchise  contracts  recite  that  they  shall  con- 
tinue in  force  'until  cancelled  or  terminated,'  but  in 
practice  it  is  customary  to  'renew'  them  each  time  a 
new  model  is  introduced.  .  .  .  The  dealers  are  re- 
quired to  keep  a  uniform  accounting  system,  to  per- 
mit audits  of  accounts  and  records  by  GMSC,  and  to 
furnish  GMSC  with  certain  estimates  and  reports, 
namely,  an  annual  estimate,  a  monthly  estimate,  and 
a  10-day  report.  The  annual  estimate  states  in  ad- 
vance of  retail  orders  what  the  dealer's  anticipated 
car  needs  by  months  for  the  coming  calendar  year 
will  be.  The  monthly  estimate  states  in  advance  of 
retail  orders  what  the  anticipated  requirements  for 
the  following  three  months  will  be.  The  10-day  re- 
port shows  retail  sales  of  both  new  and  used  cars 
made  during  the  period,  new  and  used  car  stock,  and 
unfilled  retail  orders  on  hand  at  the  end  of  the 
period.   .   .   . 

'Tt  also  appears  that  dealers  are  required  to  sub- 
mit 30-day  reports  and  monthly  financial  statements. 
The  30-day  reports  show  the  number  of  used  cars 
junked  or  sold  at  retail,  the  number  of  new  cars  sold 
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at  retail  for  cash,  and  the  number  of  new  and  used 
cars  sold  on  time.  The  monthly  financial  statements 
cover  operations  for  the  preceding  month  and  show 
the  actual  condition  of  the  business.  The  10-day 
reports,  the  30-day  reports  and  the  financial  state- 
ments are  mailed  to  or  otherwise  received  by  the  zone 
manager  of  the  proper  motorcar  unit  of  GMSC.  The 
data  contained  in  these  reports  and  statements  are 
compiled  and  forwarded  to  the  regional  manager,  w^ho 
in  turn  makes  a  similar  composite  compilation  per- 
taining to  his  territory  and  sends  it  to  the  General 
Sales  Manager.  All  this  data  and  information  is 
consolidated,  and  in  due  time  the  final  product  repre- 
sents a  national  picture  on  dealers'  operations,  a  docu- 
ment of  value  to  the  central  office  of  GMSC." 

Recent  findings  of  Congressional  Committees  as  to  the 
nature  of  General  Motors'  relationship  to  its  dealers  are 
to  the  same  effect.  For  the  convenience  of  the  Court  we 
have  set  forth  pertinent  extracts  from  those  findings  as 
Appendix  A  to  this  brief. 

The  foregoing  observations  are  amply  demonstrated  by 
the  facts  of  the  instant  case.  We  have  already  reviewed 
at  length  the  manner  in  which  General  Motors  dominated 
and  controlled  Anderson.  (See  pp.  4-18,  21-22,  supra.) 
Thus,  General  Motors  required  Anderson  to  consult  with 
his  General  Motors  superiors  before  taking  any  action  of 
consequence  in  connection  with  his  distributorship. 

Likewise,  Anderson's  superiors  in  General  Motors  made 
periodic  inspections  of  his  facilities  in  the  course  of  which 
they  reviewed  every  phase  of  Anderson's  operation.  An- 
other control  device  employed  by  General  Motors  was  its 
practice  of  requiring  that  Anderson  furnish  his  superiors 
in  the  Buick  organization  with  frequent  reports  on  all 
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phases   of   his   operations,   such   as   inventories,   physical 
facilities  and  financial  condition. 

Such  personal  contacts  and  individual  reports  were  sup- 
plemented by  meetings  at  which  Anderson  and  other  Buick 
distributors  were  told  by  General  Motors'  officials  how 
their  operations  were  to  be  conducted.  Still  another  means 
of  securing  conformity  included  a  zone  manual  prepared 
by  General  Motors  with  which  Anderson  was  required  to 
comply,  as  well  as  General  Motors'  requirement  that  An- 
derson employ  a  standardized  accounting  system  devised 
by  General  Motors. 

The  information  thus  gleaned  by  General  Motors  was 
tabulated  and  analyzed  in  order  to  determine  whether  An- 
derson was  carrying  out  the  policies  laid  down  by  General 
Motors.  Any  deviation  from  the  norm  would,  of  course, 
be  called  to  Anderson's  attention  and  such  pressure  as 
might  be  required  would  be  exerted  upon  Anderson  to 
secure  compliance  with  General  Motors'  wishes. 

It  was  in  this  manner  that  General  Motors  compelled 
Anderson  to  increase  his  working  capital,  in  accordance 
with  General  Motors'  master  plan,  although  Anderson 
himself  did  not  consider  such  an  increase  necessary.  Such 
methods  were  likewise  employed  to  induce  Anderson  to 
make  substantial  investments  in  physical  facilities  until 
they  reached  the  point  where  General  Motors  itself  re- 
garded the  Anderson  enterprise  as  "magnificently  housed." 

At  times  General  Motors'  control  over  Anderson  as- 
sumed the  guise  of  "friendly  persuasion,"  but  sterner  tac- 
tics were  employed  when  necessary,  as  when  Buick's  Gen- 
eral Sales  Manager  Hufstader  summoned  Anderson  to 
Flint  and  bluntly  ordered  him  not  to  seek  the  presidency 
of  the  30,(XX)-member  National  Automobile  Dealers  Asso- 
ciation. 
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From  time  to  time,  General  Motors'  control  over  An- 
derson became  even  more  open  and  direct.  Thus,  from 
1936  to  1940  and  from  1942  to  1945,  General  Motors  took 
direct  control  over  Anderson  through  its  Motors  Holding 
Company  subsidiary  and,  through  minutes  prepared  in  the 
offices  of  Motors  Holding,  formulated  many  of  Ander- 
son's permanent  business  policies  for  him. 

The  effectiveness  of  General  Motors'  tight  control  over 
Anderson  is  evidenced  by  the  fact  that  the  written  dealer- 
ship agreements  under  which  Anderson  operated  were  not 
negotiated  by  the  parties,  but  were  prepared  unilaterally 
by  General  Motors,  which  would  periodically  herd  Ander- 
son and  its  other  distributors  together  and  pass  out  a 
printed  form  of  agreement  which  General  Motors  had 
prepared  for  their  signatures. 

Such  passive  submission  on  the  part  of  Anderson  is 
hardly  surprising  in  view  of  the  relative  economic  posi- 
tions of  General  Motors — the  nation's  largest  corporation 
— and  Anderson,  one  of  Buick's  three  thousand  or  more 
dealers  and  distributors.  The  termination  by  Anderson 
of  his  relationship  with  Buick  would  hardly  have  created 
a  ripple  in  General  Motors'  vast  empire,  whereas  General 
Motors'  severance  of  its  relations  with  Anderson  would, 
and  in  fact  did,  result  in  financial  ruin  to  Anderson.  In 
short,  the  relationship  of  General  Motors  to  Anderson  was 
one  of  complete  domination  and  control. 

The  existence  of  such  a  position  of  dominance  has  been 
relied  upon  time  and  again  as  establishing  a  relationship 
of  trust  and  confidence. 

See,  e.  g., 

Selle  V.   Wrigley,  supra,  233   Mo.   App.   43,    116 
S.  W.  2d  217. 
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Thus,  in  Selle  v.  Wrigley,  supra,  the  court,  in  holding 
that  defendant  occupied  a  confidential  relationship  to  plain- 
tiff, pointed  out  (116  S.  W.  2d  221): 

".  .  .  that  the  defendant  at  once  assumed  authority 
over  him  and  set  himself  up  as  the  plaintiff's  friend, 
adviser,  and  protector,  assuming  the  place  of  a  parent 
to  him.  He  put  him  to  work  and  directed  his  move- 
ments from  day  to  day.  By  his  attitude,  his  conduct, 
and  his  authority  exercised,  he  readily  obtained  an  in- 
fluence over  the  plaintiff  and  naturally  led  him  to 
repose  confidence  and  trust  in  him." 

The  same  observations  might  well  be  made  with  re- 
spect to  General  Motors'  relationship  to  Anderson. 

In  light  of  the  extensive  control  which  General  Motors 
exercised  over  Anderson's  operations,  and  of  Anderson's 
dependence  upon  General  Motors,  it  is  not  surprising  to 
find  that  Anderson  was  required  to  obtain  approval  from 
responsible  General  Motors  officials  before  undertaking 
any  business  venture.  For  example,  whenever  Anderson 
was  considering  the  acquisition  of  new  facilities,  the 
disposition  of  existing  facilities,  or  any  other  business 
decision,  he  was  required  to  clear  the  project  with  Gen- 
eral Motors  (see  pp.  4-6,  supra). 

As  a  corollary  of  General  Motors'  domination  and  con- 
trol over  Anderson,  and  the  resulting  trust  and  confidence 
which  Anderson  reposed  in  his  General  Motors  superiors. 
General  Motors  had  a  diity  as  a  matter  of  law  to  disclose 
to  Anderson  all  matters  of  importance  affecting  his  dis- 
tributorship. (In  fact,  Anderson's  superiors  in  the  Gen- 
eral Motors  organization  appeared  to  recognize  their  ob- 
ligation in  this  regard,  although  they  did  not  fulfill  it  with 
respect  to  the  matter  at  issue  (see  pp.  20-21,  supra).) 
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Nevertheless,  when  Anderson's  superiors  in  General 
Motors  had  formulated  a  policy  under  which  they  planned 
to  eHminate  Anderson's  distributorship  as  soon  as  it  be- 
came more  profitable  to  do  so,  they  failed  to  disclose  this 
fact  to  Anderson,  but  instead  encouraged  him  to  invest 
substantial  sums  in  his  distributorship,  from  which  they 
knew  he  would  never  have  an  opportunity  to  reap  the  har- 
vest to  which  he  was  entitled. 

3.     Superior  Knowledge  of  General  Motors. 

Even  in  the  absence  of  a  confidential  relationship, 
the  courts  have  held  that  there  is  a  duty  to  disclose 
facts  within  the  exclusive  knowledge  of  one  of  the 
parties,  particularly  where  the  other  party  has  no 
other  means  of  obtaining  knowledge  of  those  facts. 

Villalon  v.  Bowen,  70  Nev.  456,  273  P.  2d  409 
(1954); 

Kuhn  V.  Gottfried,  103  Cal.  App.  2d  80,  229  P.  2d 
137  (1951); 

Everett  v.  Gillilmd,  47  N.  M.  269,  141  P.  2d  326 
(1943); 

And  see, 

Gates  V.  Taylor,  supra,  31  Wash.  898,  199  P.  2d 
924,  928  (1948); 

23  Am.  Jur.  856,  857; 

37  C.  J.  S.  246. 

Thus,  in  Villalon  v.  Bowen,  supra,  the  court  states  (273 
P.  2d  414,  415): 

"Yet,  even  in  absence  of  a  fiduciary  or  confidential 
relationship  and  where  the  parties  are  dealing  at 
arm's  length,  an  obligation  to  speak  can  arise  from 
the  existence  of  material  facts  peculiarly  within  the 


knowledge  of  the  party  sought  to  be  charged  and  not 
within  the  fair  and  reasonable  reach  of  the  other 
party.  Under  such  circumstances  the  general  rule  is 
that  a  deliberate  failure  to  correct  an  apparent  mis- 
apprehension or  delusion  may  constitute  fraud.  This 
would  appear  to  be  particularly  so  where  the  false 
impression  deliberately  has  been  created  by  the  party 
sought  to  be  charged.  .  .  ." 

Again  in  Kuhn  v.  Gottfried,  supra,  the  court  observes 
(229  P.  2d  141): 

"...  Concealment  may  constitute  actionable  fraud 
where  the  seller  knows  of  facts  which  materially 
affect  the  desirability  of  the  property  which  he  knows 
are  unknown   to   the  buyer.    .   .   ." 

In  Everett  v.  Gilliland,  supra,  the  court,  in  holding  that 
defendant  sellers  were  duty-bound  to  disclose  to  plaintiff 
purchaser  all  information  within  their  knowledge  as  to 
the  balance  due  on  a  certain  mortgage  which  plaintiff 
assumed  under  his  agreement,  stated  (141  P.  2d  330) : 

"  '.  .  .  There  is  much  authority  to  the  effect  that 
if  one  party  to  a  contract  or  transaction  has  superior 
knowledge,  or  knowledge  which  is  not  within  the  fair 
and  reasonable  reach  of  the  other  party  and  which 
he  could  not  discover  by  the  exercise  of  reasonable 
diligence,  or  means  of  knowledge  which  are  not  open 
to  both  parties  alike,  he  is  under  a  legal  obligation  to 
speak,  and  his  silence  constitutes  fraud,  especially 
when  the  other  party  relies  upon  him  to  communicate 
to  him  the  true  state  of  facts  to  enable  him  to  judge 
of  the  expediency  of  the  bargain.'  " 

In  the  instant  case,  it  is  clear  that  the  existence  of 
General  Motors'  policy  of  distributorship  termination  was 
a  matter  solely  within  the  knowledge  of  certain  General 
Motors  officials,  and  there  was  a  clear  duty  on  the  part 
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of  General  Motors  as  a  matter  of  law  to  disclose  that 
policy  to  Anderson.  Nevertheless,  General  Motors'  Dis- 
tributorship Termination  Policy  was  never  disclosed  to 
Anderson.  Indeed,  as  pointed  out  below,  Anderson  was 
constantly  assured  by  General  Motors'  officials  of  the 
long-range  nature  of  his  distributorship.  Even  the  steps 
by  which  General  Motors  executed  its  Distributorship 
Termination  Policy — i.e.,  the  elimination  of  various  dis- 
tributorships throughout  the  country — were  not  disclosed 
to  Anderson.^^ 

4.     Representations   and   Promises    by    General   Motors. 

Still  a  further  basis  for  General  Motors'  duty  to  dis- 
close its  Distributorship  Termination  Policy  to  Anderson 
lies  in  the  various  promises  and  representations  that  Gen- 
eral Motors  made  to  Anderson. 

First  of  all,  as  heretofore  noted,  Jerome  Nash,  Ander- 
son's immediate  superior  in  the  Buick  organization,  had 
assured  Anderson  that  he  would  keep  him  informed  of  all 
matters  affecting  Andersons'  distributorship. 

Secondly,  various  General  Motors  officials,  including 
Hufstader  and  Curtice  who  originally  formulated  General 
Motors'  policy  of  terminating  distributorships  whenever  it 
became  more  profitable  to  do  so,  constantly  spoke  in  terms 
of  the  long-range  nature  of  General  Motors'  dealer  and 
distributorship  franchises  in  general,  and  Anderson's  dis- 
tributorship in  particular.^^ 


^''Indeed,  the  jury  itself  expressly  found  that  Anderson  did  not 
and  could  not  reasonably  have  known  of  General  Motors'  Distribu- 
torship Termination  Policy. 

^'As  a  further  evidence  of  the  long-term  nature  of  Anderson's 
distributorship,  General  Motors  provided  special  training  courses 
for  Anderson's  sons,  along  with  the  sons  of  other  dealers  and 
distributors,  covering  all  phases  of  dealership  management. 
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Furthermore,  whenever  Anderson  evidenced  any  con- 
cern to  his  superiors  regarding  a  possible  termination  of 
his  distributorship,  his  mind  was  quickly  put  at  rest.  Thus, 
in  1947,  when  Anderson  heard  rumors  as  to  the  termina- 
tion of  the  Howard  distributorship  and  became  perturbed 
about  the  duration  of  his  own  distributorship,  he  was 
assured  by  Jerome  Nash,  Buick's  Pacific  Coast  regional 
manager,  that  the  Howard  termination  was  not  a  matter 
which  need  concern  Anderson,  Nash  testifying  that  he 
put  Anderson's  mind  "at  rest." 

It  is  submitted  that  under  such  circumstances  General 
Motors  was  obligated  as  a  matter  of  law  to  disclose  its 
Distributorship  Termination  Policy  to  Anderson.  The 
courts  have  repeatedly  recognized  that  such  conduct  is  in 
itself  sufficient  to  render  the  non-disclosure  actionable  as 
a  matter  of  law. 

Ikeda  V.  Curtis,  43  Wash.  2d  449,  261  P.  2d  684, 

691    (1953); 
Kuhn  V.  Gottfried,  supra,  103  Cal.  App.  2d  80, 

229  P.  2d  137; 
Everett  v.  Gilliland,  supra,  47  N.  M.  269,  141  P.  2d 

326. 

Thus,  in  Kuhn  v.  Gottfried,  supra,  the  court  notes  (229 
P.  2d  141): 

".  .  .  where  one  is  under  no  duty  to  speak,  but 
yet  undertakes  to  do  so,  either  voluntarily  or  in  re- 
sponse to  inquiry,  he  must  make  a  full  and  fair  dis- 
closure and  conceal  no  facts  within  his  knowledge 
which  materially  qualify  those  stated,    .    .    ." 

Again,  in  Everett  v.  Gilliland,  supra,  the  court  observes 
(141  P.  2d  331): 

".  .  .  The  defendant,  Charles  E.  Gilliland,  hav- 
ing undertaken  to  disclose  all  the  facts  concerning 
the  mortgage  indebtedness,  was  bound  to  do  so.  .  .  ." 
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5.     Other  Factors. 

In  addition  to  the  foregoing  factors,  Professor  Keeton 
has  suggested  others  which  should  be  taken  into  account 
in  determining  whether  a  duty  to  disclose  exists.  Among 
these  are  the  nature  and  materiality  of  the  fact  not 
disclosed,  and  the  type  of  damage  which  the  person 
lacking  the  information  is  likely  to  suffer  as  a  result  of 
non-disclosure. 

Keeton,  Fraud — Concealment  and  Non-Disclosure, 
supra; 

15  Tex.  L.  Rev.  1, 

In  the  instant  case,  it  is  clear  that  General  Motors' 
policy  of  distributorship  termination  was  of  the  utmost 
materiality  to  Anderson,  for  the  execution  of  that  policy 
resulted  in  Anderson's  extinction  as  a  distributor.  The 
damage  which  Anderson  was  likely  to,  and  did  in  fact, 
suffer  as  a  result  of  General  Motors'  failure  to  disclose 
that  pohcy  is  likewise  apparent. 

Thus,  Anderson  invested  substantial  sums  in  distributor- 
ship facilities  of  a  permanent  nature  and  incurred  a  long- 
term  (15  year)  indebtedness  of  half  a  million  dollars 
to  procure  working  capital,  all  in  reliance  on  the  assumed 
long-term  nature  of  his  distributorship.  It  is  clear  that 
Anderson  would  not  have  made  those  investments  or  in- 
curred such  indebtedness  had  he  been  aware  of  General 
Motors'  Distributorship  Termination  Policy.  In  short,  as 
must  have  been  anticipated,  the  non-disclosure  of  General 
Motors'  Distributorship  Termination  Policy  to  Anderson 
led  to  Anderson's  economic  ruin. 
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SPECIFICATION  OF  ERROR  NO.  II. 

IT. 

The  Court  Erred  in  Refusing  to  Submit  to  the  Jury 
Anderson's  Claim  Based  on  Nash's  1947  Represen- 
tations to  Anderson. 

One  of  the  bases  upon  which  Anderson  sought  recovery 
in  the  trial  court  was  that  certain  representations  were 
made  to  Anderson  in  1947  by  Jerome  Nash,  Anderson's 
immediate  superior  in  the  Buick  organization,  to  the  effect 
that  Anderson's  distributorship  would  not  be  terminated 
as  long  as  Anderson  rendered  satisfactory  performance. 
There  was  substantial  evidence  that  such  representations 
were  made;  in  fact,  Anderson's  testimony  in  this  regard 
was  largely  corroborated  by  Nash. 

The  substance  of  this  testimony  is  that  in  1947  Ander- 
son heard  a  rumor  that  the  Howard  distributorship  in 
California  had  been  terminated,  whereupon  Anderson 
phoned  Nash  in  San  Francisco,  told  him  he  was  disturbed 
by  the  rumor,  and  inquired  as  to  its  truth.  Nash  con- 
firmed the  truth  of  the  rumor  and  told  Anderson  not  to 
be  disturbed.  Nash  emphasized  the  importance  of  keeping 
the  matter  confidential  so  as  not  to  disconcert  the  other 
Northwest  distributors. 

Anderson  testified  that  he  expressed  concern  to  Nash 
regarding  a  projected  expansion  of  Anderson's  facilities 
and  that  Nash  replied  that  the  Howard  distributorship  was 
terminated  because  Howard  had  not  done  an  adequate  job 
in  obtaining  market  penetration  for  Buick,  but  that  this 
did  not  apply  to  the  Northwest  distributors,  including 
Anderson,  which  were  individually  owned  and  well- 
managed.  Anderson  testified  that  Nash  assured  him  that 
Anderson  should  go  ahead  with  his  program,   as   there 
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was  nothing  to  worry  about  as  long  as  Anderson  con- 
tinued to  do  a  proper  job  and  that  he  (Anderson)  had 
implicit  faith  in  what  Nash  told  him. 

Nash  testified  that  he  told  Anderson,  who  appeared 
perturbed  at  the  Howard  termination,  "This  does  not  con- 
cern you",  and  that  he  put  Anderson's  mind  at  rest. 

Nash  subsequently  confirmed  the  telephone  conversa- 
tion by  a  letter  which  referred  to  a  forthcoming  trip  to 
the  West  Coast  by  Hufstader  and  Curtice,  at  which  time 
they  would  meet  with  the  Northwest  distributors  and 
discuss  their  distribution  plans  for  the  Pacific  Coast 
region. 

In  light  of  the  foregoing,  it  is  clear  that  the  evidence 
was  more  than  sufficient  to  establish  the  making  of  the 
representations  in  question.  It  is  equally  clear  that,  as- 
suming such  representations  were  made,  they  warranted 
recovery  by  Anderson  on  a  fraud  theory  in  light  of 
General  Motors'  subsequent  arbitrary  termination  of 
Anderson's  distributorship  in  the  face  of  Nash's  assur- 
ances that  the  distributorship  would  be  continued  as  long 
as  Anderson  performed  properly. 

Nevertheless,  the  trial  court  ruled  as  a  matter  of  law 
that  Anderson  could  not  recover  on  account  of  the 
representations,  and  submitted  the  case  to  the  jury  solely 
on  the  basis  of  the  representations  made  to  Anderson  in 
1951.  It  is  submitted  that  the  Court  thereby  committed 
error  for  which  the  judgment  below  should  be  reversed. 
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III. 

The  Written  Dealership  Contracts  Do  Not  Preclude 

Recovery  by  Anderson  on  a  Fraud  Theory. 

While  the  written  dealership  contracts  which  General 
Motors  prepared  and  submitted  in  printed  form  to  Ander- 
son purported  to  neg'ate  any  oral  representations  [Tr. 
Vol.  I,  pp.  97-98],  it  is  well-established  that  parol  evidence 
is  nevertheless  admissible  to  establish  a  basis  for  recovery 
on  a  fraud  theory — this  on  the  ground  that  one  cannot 
obtain  contractual  immunity  for  his  fraud. 

Gronlund  v.  Andersson,  38  Wash.  2d  60,  227  P.  2d 

741  (1951); 
Champlin  v.  Transport  Co.,  177  Wash.  659.  33  P. 

2d  82  (1934); 
Producers'  Grocery  Co.  v.  Blackwell  Motor  Co., 

123  Wash.  144,  212  Pac.  154  (1923); 
Flint  V.  Owl  Land  &  Investment  Co.,  122  Wash. 

401,  210  Pac.  811   (1922); 
Wells  V.   Walker,  109  Wash.  332,   186  Pac.  857 

(1920); 
Normile  v.  Denison,  109  Wash.  205,  186  Pac.  305 

(1919); 
Bryant  v.  Trontman,  287  S.  W.  2d  918  (C.  A.  Ky., 

(1956). 

Thus,  in  Bryant  v.  Troutman,  supra,  the  court  held  that 
non-disclosure  of  facts  known  to  the  seller  constituted 
grounds  for  an  action  of  deceit,  despite  the  following 
language  in  the  contract  of  sale  (287  S.  W.  2d  920)  : 

"  'We  have  read  the  entire  contents  of  this  contract 
and  are  not  relying  on  verbal  statements  not  contained 
herein.  We  further  certify  that  we  have  examined 
the  property  described  hereinabove;  that  we  are 
thoroughly  acquainted  with  its  condition  and  accept 
it  as  such.'  " 
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The  Washington  authorities  are  clearly  in  accord  with 
the  general  rule.  As  stated  in  Flint  v.  Owl  Land  & 
Investment  Co.,  supra  (210  Pac.  813)  : 

".  .  .  The  rule  or  doctrine  of  merger  *is  in  effect 
a  statement,  in  different  form,  of  the  rule  excluding 
evidence  of  prior  or  contemporaneous  oral  agreements 
to  contradict  or  modify  the  written  contract,  based 
on  the  presumption  that,  in  the  absence  of  accident, 
fraud  or  mistake,  the  whole  agreement  of  the  parties 
is  expressed  in  the  writing.'  13  C.J.  p.  797,  §  616. 
But  this  suit  is  not  upon  either  the  formal  real  estate 
contract  or  the  deed  nor  for  a  breach  of  either  of 
them.  It  is  an  action  for  fraud  and  deceit  that  led 
to  the  purchase  represented  by  the  resulting  written 
contract  and  deed.     .    .     ." 

Again,  in  Wells  v.  Walker,  supra,  the  court  states  (186 
Pac.  858) : 

''Errors  assigned  upon  the  admission  of  testimony 
regarding  the  alleged  false  representations,  thereby, 
as  it  is  argued,  permitting  parol  evidence  tending  to 
vary  the  terms  of  a  written  contract,  which  recites 
that  no  representations  were  made  other  than  those 
contained  therein,  cannot  be  sustained  here,  because, 
as  we  have  seen,  this  is  an  action  for  rescission  of 
the  contract  on  the  ground  of  fraud.    .    .    ." 

In  Producers'  Grocery  Co.  v.  Blackzvell  Motor  Co., 
supra,  the  court,  in  holding  that  the  mere  recital  in  the 
contract  that  one  of  the  parties  would  "not  be  bound  by 
any  understandings,  agreements  or  representations,  ex- 
press or  implied,  that  are  not  specified  herein"  does  not 
preclude  a  showing  of  fraud,  observes  (212  Pac.  155)  : 

".  .  .  Fraud  vitiates  everything  it  touches,  and 
is  not  merged  in  the  written  contract.     .     .    ." 
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Again,  in  Gronluiid  v.  Andersson,  supra,  the  court  states 
(227  P.  2d  743) : 

".  .  .  where  the  issue  is  whether  a  contract 
was  procured  by  fraud,  the  doctrine  that  parol  or 
other  extrinsic  evidence  is  inadmissible  to  contradict, 
vary,  or  explain  the  terms  of  a  written  contract  is 
inapphcable.  See  Annotation,  56  A.L.R.  13.  Parol 
evidence  of  false  and  fraudulent  representations  in- 
cluding one  to  enter  into  a  written  contract  is  ad- 
missible notwithstanding  the  contract  contains  an 
express  recital  that  there  have  been  no  representations, 
or  that  all  oral  representations  shall  be  inoperative. 

Nor  mile  v.  Denison,  supra,  involved  an  action  by  a 
former  wife  to  recover  one-half  of  certain  community 
property  which,  it  was  alleged,  was  fraudulently  concealed 
by  the  husband  at  the  time  a  property  settlement  agree- 
ment was  entered  into  between  them.  In  holding  that 
certain  language  in  the  agreement  purporting  to  protect 
the  husband  from  such  claims  did  not  in  fact  bar  such 
an  action,  the  court  stated  (186  Pac.  308)  : 

"We  cannot  hold  that  one  may  deliberately  conceive 
a  plan  to  defraud,  and  then  in  carrying  it  into  exe- 
cution, by  the  use  of  words  such  as  are  contained  in 
the  fifth  paragraph  of  the  second  agreement  as  above 
quoted,  absolve  himself  from  the  consequences.   .   .   ." 

In  light  of  the  foregoing  authorities,  it  is  clear  that 
General  Motors'  liability  to  Anderson  by  virtue  of  its 
fraudulent  non-disclosure  is  in  no  way  precluded  by 
General  Motors'  insertion  of  language  in  the  distributor- 
ship contracts  purporting  to  negate  any  oral  representa- 
tions. 
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Furthermore,  it  is  clear  that  the  terms  of  the  dealership 
contracts  are  not  in  fact  inconsistent  with  the  theory  upon 
which  Anderson  seeks  recovery,  namely,  that  General 
Motors  was  duty-bound  as  a  matter  of  law  to  disclose 
to  Anderson  its  secretly  formulated  policy  of  terminating 
Anderson's  distributorship  as  soon  as  it  became  more 
profitable  for  General  Motors  to  do  so. 

SPECIFICATION  OF  ERROR  NO.  III. 

IV. 

The  Court  Erred  in  Granting  Defendant's  Motion  for 
a  Directed  Verdict  and  Motion  to  Dismiss  Plain- 
tiff's Action  Following  the  Verdict  of  the  Jury. 

In  view  of  the  fact  that  the  judgment  appealed  from  is 
based  solely  upon  the  verdict  rendered  by  the  jury,  it  is 
perhaps  unnecessary  to  consider  the  present  Specification 
of  Error  since  the  judgment  is  not  based  on  the  granting 
of  the  Motion  for  a  Directed  Verdict  or  the  Motion  to 
Dismiss.  Nevertheless,  as  a  matter  of  precaution,  the 
error  here  involved  has  been  assigned.  It  is  briefly  dis- 
cussed because,  in  substance,  the  argument  heretofore 
made  in  connection  with  Specification  of  Error  No.  I  is 
applicable  to  this  Specification  of  Error.  Thus,  as  we 
have  heretofore  pointed  out,  in  order  to  recover  on  a 
non-disclosure  theory  it  was  necessary  for  Anderson  to 
establish : 

1.  That  General  Motors  had  a  policy  of  terminating 
distributorships  whenever  it  became  more  profitable  to 
do  so. 

2.  That  General  Motors  had  a  duty  to  disclose  that 
policy  to  Anderson. 

3.  That  General  Motors  failed  to  disclose  that  policy 
to  Anderson. 
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4.  That  Anderson  was  not  chargeable  with  knowledge 
of  that  policy  independent  of  any  disclosure  by  General 
Motors. 

5.  That  Anderson  suffered  damage  attributable  to 
such  non-disclosure  (see  pp.  45-47,  supra). 

The  jury's  answers  to  the  special  questions  submitted 
to  it  reveal  that  aside  from  the  duty  to  disclose,  each  of 
these  elements  was  in  fact  established  by  Anderson  to 
the  jury's  satisfaction.  Moreover,  the  evidence  indicates 
that  the  jury's  determination  that  those  elements  were 
established  is  amply  supported  (see  pp.  47-51,  supra). 

In  granting  defendant's  motions  for  directed  verdict  and 
to  dismiss,  the  trial  court  relied  primarily  upon  certain 
language  in  the  printed  form  of  Distributorship  Agree- 
ment prepared  by  General  Motors,  purporting  to  exclude 
representations  not  embodied  in  the  Agreement.  How- 
ever, as  we  have  heretofore  pointed  out,  it  is  well-estab- 
lished that  such  provisions  do  not  preclude  a  showing  of 
fraudulent  non-disclosure,  as  in  the  instant  case,  on  the 
theory  that  no  one  may  obtain  contractual  immunity  for 
his  own  fraud  (see  pp.  84-87,  supra).  As  stated  in  Hersog 
V.  Capital  Co.,  27  Gal.  2d  349,  354,  164  P.  2d  8  (1945) : 

"A  principal  under  a  positive  duty  to  make  a  dis- 
closure cannot  escape  liability  for  failure  to  do  so  by 
relying  on  a  contract  provision  to  the  effect  that  there 
are  no  other  representations  except  those  contained 
in  the  written  agreement." 
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SPECIFICATION  OF  ERROR  NO.  IV. 

V. 
The  Court  Erred  in  Instructing  the  Jury  That  Ander- 
son Was  Precluded  From  Claiming  That  He 
Signed  the  Distributorship  Agreement  of  Novem- 
ber 1,  1952,  Because  of  General  Motors'  Non- 
Disclosure  of  Its  Distributorship  Termination 
Policy. 

The  uncontradicted  evidence  establishes  that  Anderson 
had  no  knowledge  of  General  Motors  Distributorship 
Termination  Policy  prior  to  October,  1953,  when  he  was 
shown  a  letter  from  William  Hufstader  to  an  inquiring 
stockholder  in  which  Mr.  Hufstader  stated  (in  substance), 
that  the  termination  of  Anderson's  distributorship  was 
merely  one  step  in  effecting  Buick's  long-established  policy 
of  eliminating  distributorships,  including  that  of  Anderson, 
whenever  it  became  more  profitable  to  do  so  [Tr.  Vol.  Ill, 
pp.  1070-1073;  Pltf.  Ex.  82].  Obviously,  therefore, 
Anderson  was  not  aware  of  this  policy  at  the  time  he 
signed  the  Distributorship  Agreement  of  November  1, 
1952. 

Nevertheless,  the  trial  court  instructed  the  jury  that 
Anderson  was  precluded  as  a  matter  of  law  from 
contending  that  he  signed  the  agreement  of  November  1, 
1952,  because  of  his  ignorance  of  General  Motors'  Dis- 
tributorship Termination  Policy.  In  point  of  fact,  how- 
ever, it  is  obvious  that  Anderson  might  well  have  hesi- 
tated to  enter  into  any  agreement  whatever  with  General 
Motors  had  he  known  of  the  fraud  which  General  Motors 
had  thus  practiced  upon  him. 

Furthermore,  as  we  have  heretofore  pointed  out,  the 
mere  execution  of  the  written  distributorship  agreement 
of  November  1,  1952,  does  not  preclude  a  showing  of 
fraud  (see  pp.  84-87,  supra). 
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SPECIFICATION  OF  ERROR  NO.  V. 

VI. 
The  Court  Erred  in  Awarding  General  Motors  as  an 
Item  of  Costs  Court  Reporters'  Fees  for  Prepar- 
ing a  Transcript  of  the  Proceedings  at  the  Trial. 

Among  the  items  in  General  Motors'  cost  bill  was  the 
cost  of  preparing  a  transcript  of  the  proceedings  at  the 
trial.  Anderson  filed  formal  objections  to  the  inclusion 
of  this  item,  on  the  ground  that  the  cost  of  a  reporter's 
transcript  is  not  properly  recoverable  as  costs  under  either 
the  local  court  rule  or  general  practice,  where,  as  in  the 
instant  case,  the  transcript  is  not  ordered  by  the  court 
but  is  prepared  for  the  benefit  of  the  defendant. 

Local  Rule  56(g)(4)  United  States  District  Court 
for  the  Western  District  of  Washington; 

See,  e.g., 

Kemart  Corp.  v.  Printing  Arts  Research  Lab.,  232 
F.  2d  897  (C.  A.  9,  1956) ; 

Marshal  v.  Southern  Pacific  Co.,  14  F.  R.  D.  228 
(N.  D.  Gal.  1953) ; 

Department  of  Highways  v.  McWilliams  Dredging 
Co.,  10  F.  R.  D.  107  (D.  G.  La.  1950,  afif'd 
187  F.  2d  61); 

Republic  Machine  Tool  Corp.  v.  Federal  Cartridge 
Corp.,  5  F.  R.  D.  388  (D.  G.  D.  Minn.,  1946). 

Thus,  Local  Rule  56(g)(4)  provides: 

"When  so  ordered  by  the  court  or  agreed  to  by 
stipulation  of  the  parties,  the  fees  of  the  reporter  for 
taking  down  testimony  and  proceedings  in  court  or 
before  a  Master  or  Examiner  and  for  taking  down 
arguments  or  other  matters  and  for  transcribing  testi- 
mony or  proceedings  before  the  court  or  before  a 
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Master  or  Examiner  and  for  transcribing  arguments 
or  any  other  matter  shall  be  taxed  as  costs"  (emphasis 
added).    [Tr.  Vol.  Ill,  p.  556.] 

As  appears  from  the  affidavits  of  Stuart  L.  Kadison, 
Charles  Horowitz  and  C.  Robert  Ogden  [Tr.  Vol.  II, 
pp.  473,  485-486,  489-490]  the  transcript  of  the  trial  pro- 
ceedings in  the  instant  case  was  neither  ordered  by  the 
Court  nor  agreed  to  by  stipulation  of  the  parties.  Rather, 
a  daily  transcript  was  made  at  the  request  of  General 
Motors,  and  portions  of  it  were  ordered  and  paid  for  by 
Anderson.  Where  Anderson  ordered  and  paid  for  tran- 
script it  was  charged  with  50%  of  the  cost  of  the  original. 

Absent,  an  order  of  the  Court  or  stipulation  relative 
to  the  transcript  costs,  the  claimed  item  of  cost  was  not 
taxable  under  the  pertinent  Local  Rule.  Accordingly,  the 
Clerk,  in  taxing  costs,  refused  to  allow  this  item,  ex- 
plaining : 

"Neither  counsel  contend  that  there  was  a  stipula- 
tion regarding  the  reporter's  fees. 

"The  words  'order  of  the  Court'  are  simple  and 
suggest  a  written  order  or  direction,  signed  by  the 
judge  and  filed  in  the  case,  or  an  oral  order  of  the 
judge  which  is  entered  on  the  minutes  or  is  a  part 
of  the  reporter's  transcript  of  the  proceedings  in  the 
cause.  Such  an  order  or  definite  formal  direction 
by  the  Court  should  be  in  the  presence  of  all  parties, 
each  of  whom  thereby  has  an  opportunity  to  be  heard 
and  register  his  consent  or  objection  thereto.  This 
local  Rule  was  adopted  by  the  judges  of  this  District 
in  1941  and  remains  unchanged.  Counsel  are  charged 
with  knowledge  thereof  and  the  necessity  of  comply- 
ing therewith  if  they  seek  to  benefit  therefrom.  They 
cannot  now  complain  because  of  their  own  dereliction. 
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Absent  such  an  order  or  stipulation,  the  item  on  the 
Cost  Bill  entitled  'Court  Reporter's  Fees'  is  disal- 
lowed" [Tr.  Vol.  II,  p.  496]. 

Nevertheless,  the  Court  below,  on  General  Motors'  Mo- 
tion to  Retax  Costs,  permitted  General  Motors  to  recover 
the  cost  of  the  reporter's  transcript  making  a  purported 
ntiiic  pro  tunc  order  [Tr.  Vol.  II,  p.  527],  In  so  doing,  the 
Court  disregarded  the  mandate  of  local  Rule  56(f),  which 
provides,  in  pertinent  part,  as  follows : 

"The  motion  (to  retax  costs)  will  be  heard  on  the 
same  papers  and  evidence  used  before  the  Clerk"  [Tr. 
Vol.  II,  p.  555]. 

The  trial  court's  error  in  this  regard  should  be  rectified 
by  this  Court. 

Conclusion. 

Although,  as  heretofore  pointed  out,  the  trial  court  com- 
mitted other  errors  as  well,  the  gravamen  of  Anderson's 
claim  against  General  Motors  is  that  General  Motors  is 
guilty  of  fraud  by  virtue  of  its  non-disclosure  to  Ander- 
son of  General  Motors'  policy  of  terminating  distributor- 
ships, including  that  of  Anderson,  whenever  it  became 
more  profitable  to  do  so.  Not  only  did  responsible  General 
Motors'  officials  stand  silently  by  while  Anderson  invested 
substantial  sums  in  his  distributorship,  but,  in  fact,  they 
encouraged  him  to  make  such  expenditures  and  assured 
him  that  he  had  no  need  to  fear  a  termination  of  his 
distributorship  as  long  as  he  performed  satisfactorily. 
It  was  conceded  at  the  trial  that  Anderson's  performance 
was  satisfactory  to  General  Motors,  yet  General  Motors 
nevertheless  terminated  the  Anderson  distributorship  in 
1953  in  accordance  with  its  secret  policy,  adopted  many 
years  before,  of  which  Anderson  was  justifiably  ignorant. 


I 
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The  existence  of  General  Motors'  Distributorship 
Termination  Policy  and  its  non-disclosure  to  Anderson 
were  established  to  the  jury's  satisfaction  by  an  over- 
whelming array  of  evidence,  so  that  the  only  remaining 
issue  was  whether  General  Motors  was,  as  a  matter  of 
law,  under  a  duty  to  disclose  its  Distributorship  Termi- 
nation Policy  to  Anderson. 

In  light  of  the  complete  domination  and  control  which 
General  Motors  exercised  over  Anderson;  the  closeness 
and  fiduciary  nature  of  their  relationship  and  the  resulting 
trust  and  confidence  which  Anderson  reposed  in  his  General 
Motors  superiors;  the  fact  that  Anderson  had  no  means 
of  learning  of  General  Motors'  policy  unless  it  were  dis- 
closed to  him  by  his  General  Motors'  superiors;  the  im- 
portance of  the  policy  to  Anderson  and  the  disastrous  con- 
sequences to  Anderson  which  its  non-disclosure  was  cer- 
tain to  bring;  we  submit  that  General  Motors  was,  as  a 
matter  of  law,  under  a  duty  to  disclose  its  Distributorship 
Termination  Policy  to  Anderson.  The  Court  below  erred 
in  refusing  to  so  hold,  and  accordingly  the  judgment 
below  must  be  reversed. 

Respectfully  submitted, 

Pacht,  Ross,  Warne  &  Bern  hard, 

Stuart  L.  Kadison, 

Harvey  M.  Grossman, 

6535  Wilshire  Boulevard, 
Los  Angeles  48,  California, 

Preston,  Thorgrimson  &  Horowitz, 

Charles  Horowitz, 

1900  Northern  Life  Tower, 
Seattle  1,  Washington, 

Attorneys  for  Appellant. 


APPENDIX  A 

Congressional  Findings  Re  General  Motors'  Domina- 
tion and  Control  of  Its  Distributors  and  Dealers. 

1.  House  Report  No.  2850,  84th  Congress,  Second 
Session  (1956),  U.  S.  Code  Cong,  and  Admin.  News 
(pp.  4596-4609)  contains  the  following  findings: 

"Concentration  of  economic  power  in  the  automobile 
manufacturing  industry  of  the  United  States  has  developed 
to  the  point  where  legislation  is  required  to  remedy  the 
manifest  disparity  in  the  ability  of  franchised  dealers  of 
automotive  vehicles  to  bargain  with  their  manufacturers. 
Investigations  of  the  automobile  industry,  moreover, 
demonstrate  a  continuing  trend  toward  greater  concentra- 
tion, as  well  as  abuse  by  the  manufacturers  of  their  domi- 
nant position  with  respect  to  their  dealers.  These  investi- 
gations have  disclosed  practices  and  conditions  which  re- 
quire new  legislative  methods  and  a  change  in  established 
concepts.  The  bill  as  amended  proceeds  from  the  conclu- 
sion that  in  the  automobile  industry  concentration  of  eco- 
nomic power  has  increased  to  the  degree  that  traditional 
contractual  concepts  are  no  longer  adequate  to  protect  the 
automobile  dealers  under  their  franchises. 

"Although  automobile  dealers  are  substantial  business 
men  in  their  local  communities,  in  comparison  with  the 
automobile  manufacturer,  an  individual  dealer  is  a  small- 
business  man  whose  size  makes  it  impossible  for  him  to 
bargain  effectively.  In  contrast  with  the  economic  power 
of  each  of  the  automobile  manufacturers,  the  average 
dealer  has  an  investment  in  the  amount  of  $118,000.  There 
are  approximately  40,000  franchised  automobile  dealers  in 
the  United  States.    Roughly  one-half,  or  20,000,  of  these 
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dealers  have  contracts  with  General  Motors,  while  9,000 
are  franchisee!  by  Ford  Motor  Co. 

"While  the  individual  automobile  dealer  may  be  classi- 
fied as  a  small-business  man,  collectively  the  automobile- 
dealer  group  is  of  great  importance  to  the  economy. 
Franchised  automobile  dealers  have  a  total  investment  in 
their  businesses  in  the  amount  of  more  than  $5  billion 
and  employ  approximately  668,000  persons. 

"Extensive  testimony  was  adduced  by  the  committee  at 
the  hearings  on  this  bill  with  respect  to  both  the  con- 
tractual relationship  between  automobile  manufacturers 
and  their  dealers,  and  marketing  practices  current  in  the 
automobile  industry.  Distributive  conditions  condemned 
by  the  Federal  Trade  Commission  in  its  report  on  the 
motor-vehicle  industry,  issued  in  1939,  have  continued  up 
to  the  present  time,  according  to  investigations  made  by 
the  Subcommittee  on  Automobile  Marketing  Practices  of 
the  Senate  Committee  on  Interstate  and  Foreign  Com- 
merce and  by  the  Sub-committee  on  Antitrust  and  Monop- 
oly of  the  Senate  Committee  on  the  Judiciary. 

"In  1939,  the  Federal  Trade  Commission  after  an  exten- 
sive investigation  of  automobile  marketing  practices  stated : 

"The  Commission  finds  that  motor-vehicle  manufactur- 
ers, and  by  reason  of  their  great  power,  especially  General 
Motors  Corp.,  Chrysler  Corp.,  and  Ford  Motor  Co.,  have 
been,  and  still  are,  imposing  on  their  respective  dealers 
unfair  and  inequitable  conditions  of  trade,  by  requiring 
such  dealers  to  accept,  and  operate  under,  agreements  that 
inadequately  define  the  rights  and  obligations  of  the  par- 
ties and  are,  moreover,  objectionable  in  respect  to  defect 
of  mutuality;  that  some  dealers,  in  fact,  report  they  have 
been  subjected  to  rigid  inspections  of  promises  and  ac- 


counts,  and  to  arbitrary  requirements  by  their  respective 
motor-vehicle  manufacturers  to  accept  for  resale  quanti- 
ties of  motor  vehicles  or  other  goods,  deemed  excessive  by 
the  dealer,  or  to  make  investments  in  operating  plants  or 
equipment  without  adequate  guaranty  as  to  term  of  agree- 
ment or  even  supply  of  merchandise;  and  that  adequate 
provisions  are  not  included  for  an  equitable  method  of 
liquidation  of  such  investments,  sometimes  made  at  the 
insistence  of  the  respective  motor-vehicle  manufacturer. 

"In  connection  with  its  study  of  the  General  Motors 
Corp.,  the  staff  of  the  Subcommittee  on  Antitrust  and 
Monopoly  of  the  Senate  Committee  on  the  Judiciary  re- 
ported on  automobile  distribution  systems  as  follows: 

"The  franchise  system  for  distribution  of  automobiles 
has  been  described  as  a  system  devised  by  the  automobile 
manufacturers  to  secure  maximum  rights  with  a  minimum 
of  liability  *  *  *.  It  may  be  defined  as  an  agreement 
by  which  the  manufacturer  appoints  the  dealer  to  handle 
his  line,  and  the  dealer,  in  return  for  this  privilege,  agrees 
to  conduct  his  business  according  to  the  standards  and  de- 
sires of  the  manufacturer.  It  is  the  method  by  which  the 
manufacturer  assures  himself  of  control  over  the  distribu- 
tion of  his  product  in  what  amounts  to  quasi-integration 
to  the  retail  level  of  distribution.  The  manufacturer  can 
maintain  this  control  because  of  his  superior  economic 
position  which  he  retains  by  threat  of  franchise  termina- 
tion." (pp.  4596-4598). 

"In  various  suits  in  the  past.  General  Motors  has  charac- 
terized its  dealer  franchise  as  follows: 

"1.     That  it  does  not  constitute  a  legal  contract; 

"2.  That  it  lacks  mutuality,  and  represents  no  legally 
enforceable  obligation  on  the  part  of  the  seller  to  sell  or 
on  the  part  of  the  dealer  to  buy;  4598 


"3.  That  it  provides  that  the  dealer  shall  perform  to 
the  satisfaction  of  the  seller,  and  that  the  question  of  satis- 
faction is  for  the  seller  alone  to  determine; 

"4.  That  no  damages  are  recoverable  by  the  dealer 
since  loss  of  profits  was  not  contemplated  by  the  parties ; 

"5.  That  it  is  unenforceable  and  void  because  of  in- 
definiteness,  uncertainty,  and  lack  of  consideration; 

"6.  That,  if  valid,  the  agreement  gives  the  factory  the 
right  to  terminate  at  will. 

''With  few  exceptions,  the  courts  have  sustained  the 
manufacturer's  interpretation  of  the  agreement,  and  the 
courts  have  held  that  dealers  fail  to  state  a  cause  of  action 
when  suit  is  brought  on  the  agreement  alone. 

*'The  hearings  of  the  investigations  conducted  during 
this  Congress  in  the  Senate  contain  numerous  instances 
of  automobile  manufacturers  coercing  and  intimidating 
their  franchise  dealers.  A  primary  source  of  the  manufac- 
turers' power  over  their  dealers  stems  from  the  unilateral 
nature  of  the  franchise  agreements,  (p.  4599)* 

2.  Bigness  and  Concentration  of  Economic  Power — 
A  Case  Study  of  General  Motors  Corporation. 

Staff  Report  of  the  Subcommittee  on  Antitrust  and 
Monopoly  of  the  U.  S.  Congress  Senate  Committee  on  the 


*On  the  basis  of  this  report  legislation  was  enacted  which  pro- 
vides in  part : 

"An  automobile  dealer  may  bring  suit  against  any  automobile 
m.anufacturer  engaged  in  commerce,  in  any  district  court  of  the 
United  States  in  the  district  in  which  said  manufacturer  resides,  or 
is  found,  or  has  an  agent,  without  respect  to  the  amount  in  contro- 
versy, and  shall  recover  the  damages  by  him  sustained  and  the  cost 
of  suit  by  reason  of  the  failure  of  said  automobile  manufacturer 
from  and  after  August  8,  1956,  to  act  in  good  faith  in  performing 
or  complying  with  any  of  the  terms  or  provisions  of  the  franchise, 
or  in  terminating,  canceling,  or  not  renewing  the  franchise  with  said 
dealer;  .  .  .  ."  fS  U.  S.  C.  Sec.  1222. 
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Judiciary,  84  Congress,  First  Session  (1956)  contains  the 
following  findings  (pp.  76-81,  86-89)  : 

".  .  .  General  Motors  as  the  largest  manufacturer  in 
the  United  States  deals  with  about  18,000  individual  deal- 
ers handling  its  passenger  cars  and  trucks.  A  relationship 
in  which  all  the  economic  power  rests  with  one  party  lends 
itself  to  inequities  (p.  76). 

(( 

".  .  .  This  contest  for  market  preeminence  between 
General  Motors  and  Ford  dramatized  that  the  'independ- 
ence' of  the  dealer  is  more  theoretical  than  real.  Being 
completely  dependent  upon  the  factory,  his  position  is 
more  analogous  to  that  of  an  employee. 

(( 

".  .  .  The  heart  of  the  matter  appeared  tO'  be  in  the 
nature  of  the  dealer  franchise  and  the  inequitable  manner 
in  which  it  permitted  the  manufacturer  to  control  the 
dealer's  economic  life"  (p.  77). 

(I 

".  .  .  The  manufacturer  felt  the  need  to  control  the 
merchandising  of  his  product,  established  standards  of 
dealership  operations,  advertise  and  carry  on  market  re- 
search. For  these  operations  to  be  successful,  direct  asso- 
ciation with  the  dealer  was  necessary  and  the  wholesale 
distributor's  function  became  a  positive  barrier  to  success- 
ful control  over  distribution. 

"Displacement  of  the  wholesaler  began  quite  early,  al- 
though for  some  firms  he  remained  the  major  distribution 
conduit  until  the  recent  war.  Today,  however,  he  exists 
as  an  important  factor  anly  in  the  case  of  low-volume  car 
lines  and  in  foreign  operations.  The  manufacturer  today 
generally  deals  directly  with  the  retail  dealer. 


".  .  .  Secondly,  to  each  dealer  each  of  the  producers 
is  an  industrial  giant.  The  wholesale  distributor  perhaps 
had  economic  power  vis-a-vis  the  producer,  but  the  indi- 
vidual dealer  has  little.  .  .  ."  (p.  78) 

(( 

"The  control  exists  because  the  dealer  franchise  does  not 
represent  the  free  will  of  the  parties  as  do  ordinary  con- 
tracts. Professor  Hewitt  asserted  that  at  any  given  time 
a  majority  of  the  dealers  are  already  economically  com- 
mitted to  one  manufacturer,  and  thus  have  no  practical 
choice  but  to  accept  any  terms  the  manufacturer  imposes 
By  way  of  illustration,  he  pointed  to  General  Motors' 
change  from  a  continuing  agreement  to  a  1-year  agree- 
ment. The  dealers  objected  to  the  change  but  had  no  choice 
in  the  matter  because  their  investment  committed  them  to 
one  manufacturer   (VII,  3203). 

"Most  critics  of  the  factory-dealer  franchise  system 
agree  that  the  faults  of  this  system  are  directly  attribut- 
able to  the  superior  market  position  of  the  manufacturer. 
The  economic  strength  of  the  manufacturer  manifests 
itself  in  two  principal  ways: 

"(1)  Control  and  supervision  over  the  dealer's 
business. 

"(2)  Power  to  terminate  or  to  refuse  to  renew  the 
dealer's  franchise. 

"Threat  of  termination  which  the  manufacturer  holds 
over  the  dealer,  once  the  latter  commits  himself  to  the 
requirements  for  entry  into  the  industry,  permits  the  manu- 
facturer  to   control   the   dealer   and   his   operations.    The 
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dealer  accepts  this  relationship  in  the  expectation  that  it 
will  be  profitable.  He  later  can  reconsider  his  decision  only 
with  the  knowledge  that  his  business  is  specialized  in 
nature  and  his  capital  not  readily  transferable  to  alterna- 
tive uses.  The  threat  of  termination,  therefore,  makes  him 
a  pliable  tool. 

"Criteria  for  the  relationship  between  General  Motors 
and  its  dealers  are  determined  by  the  former.  .  .  ."  (p.  81) 

"The  manufacturer,  using  the  threat  of  termination,  has 
imposed  controls  upon  the  conduct  of  the  individual  dealer- 
ship. These  controls,  explicitly  detailed  in  the  selling 
agreement,  affect  the  capital  the  dealer  shall  supply,  his 
building,  his  sales  staff,  and  almost  every  phase  of  his 
operations.  Violation  of  any  of  these  provisions  is  cause 
for  termination  of  the  dealer  franchise.  Many  of  these 
provisions  are  discussed  in  the  Subcommittee's  hearings. 
They  give  the  manufacturer  a  measure  of  control  over  the 
resale  of  his  product  which  is  unknown  in  other  indus- 
tries" (p.  86). 

"Other  dealers  charged  that  upon  various  occasions  they 
were  requested  by  the  factory  to  add  new  buildings,  re- 
model, or  completely  renovate  their  premises.  The  threat 
of  termination  frequently  left  the  dealer  little  option  in  the 
matter. 

"The  agreement  requires  the  dealer  to  maintain  a  place 
of   business  satisfactory   to   the   manufacturer,    including 


— 8— 

salesroom,   service   facilities,   sales   staff,   and  mechanical 
staff,  and  gives  the  manufacturer  the  right  to  inspect  those 
facihties.  .  .  ."  (p.  87). 
(< 

"The  selling  agreement  contains  a  further  control  device 
over  dealers  in  the  form  of  a  uniform  accounting  system 
prescribed  by  General  Motors  and  the  requirement  of 
monthly  financial  reports,  10-day  reports,  and  sales  and 
service  records.    .    .    . 

"These  provisions  provide  the  manufacturer  with  a  com- 
plete picture  of  the  operation  and  financial  status  of  the 
dealer  at  all  times,  including  his  unit  profits  and  trade-in 
allowances"  (p.  88). 

(( 

"The  agreement  provides  for  an  advertising  fund,  which 
represents  the  assumption  of  additional  managerial  pre- 
rogatives by  the  manufacturer"  (p.  89). 
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BRIEF  OF  APPELLEE 


PRELIMINARY 


This  is  an  appeal  from  a  judgment  entered  upon 
a  jury  verdict  in  favor  of  the  appellee,  General 
Motors  Corporation,  in  a  fraud  action  brought  by 
appellant,  A.  B.  C.  Packard,  Inc.,  formerly  called 
Anderson  Buick  Company,  in  the  United  States 
District  Court  for  the  Western  District  of  Washing- 
ton, Northern  Division. 

The  Proceedings  Beloic 

The  case  was  tried  before  Honorable  Sylvester  J. 
Ryan,  Senior  Judge  of  the  United  States  District 
Court  for  the  Southern  District  of  New  York,  sit- 
ting by  assignment,  and  a  jury. 


The  Court's  charge  to  the  jury  was  prepared  with 
extreme  care  over  an  extended  period  of  days  and 
in  consultation  with  counsel  for  the  parties  (Tr. 
Vol.  VI,  p.  2238).  Counsel  for  both  parties  were 
in  complete  agreement  with  the  entire  charge,  as 
finally  given  to  the  jury,  with  the  exception  of  those 
points  to  which  they  took  specific  and  formal  ex- 
ception (Tr.  Vol.  VI,  pp.  2238-56;  2428-30). 

The  jury  returned  a  general  verdict  in  favor  of    , 
appellee  and  answers  to  interrogatories  submitted   \ 
to  it  by  the  Court  (Tr.  Vol.  II,  pp.  500-503,  Vol.  VI, 
p. 2457). 

After  entry  of  the  verdict,  the  Court  stated  that 
the  verdict  was  in  accord  with  the  Court's  own 
views  and  read  to  the  jury  an  opinion  prepared  in 
connection  with  appellee's  motion  for  a  directed 
verdict,  upon  which  decision  had  been  reserved. 
(Tr.  Vol.  VI,  pp.  2468-79;  154  F.  Supp.  927). 

On  September  4, 1957  appellant  filed  a  motion  for 
a  new  trial.  The  motion  was  submitted,  without  oral 
argument,  on  the  comprehensive  briefs  of  the 
parties.  The  Court's  opinion,  denying  the  motion 
(161  F.  Supp.  668)  appears  at  pages  504-25,  of  Vol- 
ume II,  of  the  record. 

STATEMENT  OF  FACTS 

A.      Appellant's  "Statement  of  the  Case"  Is  Not  To  Be 
Relied  Upon  and  Is  Controverted  by  the  Appellee 

The  appellant's  "Statement  of  the  Case"  (Br.  pp. 
3-38)  is  little  more  than  a  thinly  disguised  argu- 
ment that  the  verdict  was  against  the  weight  of  the 
evidence. 

At  the  outset,  appellant  states  that  its  appeal  is 


not  on  the  facts  and  that  only  questions  of  law  are 
presented  and  that  appellant  proposes  to  rely  upon 
uncontroverted  facts. 

Appellant  further  states  (Br.  p.  4) : 

"We  propose  to  rely  primarily  upon  uncon- 
troverted facts,  which  we  believe  will  demon- 
strate an  extremely  close  and  dependent  rela- 
tionship *  *  *.  This  relationship  can  be  shown 
we  believe,  through  the  testimony  of  General 
Motors'  own  officers  and  employees." 

What  follows  is  a  40-page  paraphrase  of  appel- 
lant's argument  to  the  jury  in  which  appellant  con- 
strues all  evidence  in  the  light  most  favorable  to  it, 
draws  all  inferences  in  its  favor,  resolves  all  issues 
of  fact  in  its  favor,  ignores  all  embarrassing  aspects 
of  its  own  case,  and  disregards  the  appellee's  evi- 
dence in  its  entirety,  except  that  isolated  fragments 
of  testimony  are  seized  upon  and  sought  to  be  con- 
strued as  ''admissions." 

Far  from  relying  on  "the  testimony  of  General 
Motors'  own  officers  and  employees",  the  record 
citations  made  in  support  of  appellant's  assertions 
refer,  in  the  overwhelming  majority  of  instances,  to 
the  virtually  uncorroborated  testimony  of  Mr.  M.  O. 
Anderson,  president  of  the  appellant  corporation. 
Mr.  Anderson's  testimony  was  sharply  controverted 
in  every  material  particular  by  the  contemporane- 
ous documents  in  evidence  and  by  the  testimony  of 
appellee's  witnesses. 

The  fundamental  error  that  pervades  appellant's 
statement  of  the  case  is  that  appellant  refuses  to 
recognize  or  to  accept  the  decision  of  the  jury  that 
it  did  not  believe  Mr.  Anderson  or  his  witnesses  on 
the  absolutely  fundamental  issues  of  this  case,  and 


that  it  did  believe  appellee's  witnesses  and  the  docu- 
mentary proof. 

To  display  to  this  Court  the  entire  area  of  the 
conflict  in  the  trial  testimony  or  even  to  show  in 
full  the  testimony  conflicting  with  the  testimony 
referred  to  under  the  various  rubrics  of  appellant's 
statement  of  the  case  would  require  a  brief  of  in- 
ordinate length.  We  propose,  in  the  interest  of  brev- 
ity, to  set  forth  a  short  Statement  of  Facts  as  the 
jury  were  entitled  to  and  did  find  them,  and  then 
point  out  {infra,  pp.  14-37)  some  of  the  more  glar- 
ing examples  of  omission  and  distortion  of  evi- 
dence which  are  to  be  found  in  appellant's  state- 
ment of  the  "uncontroverted  facts"  allegedly  taken 
from  the  "testimony  of  General  Motors'  own  offi- 
cers and  employees." 

B.   Statement  of  Facts 

1.    Historical  Distribution  System  in  Automobile  in- 
dustry 

In  the  early  days  of  the  automobile  industry  the 
conventional  method  of  distribution  was  through 
wholesale  dealer-distributors  located  in  the  larger 
population  centers.  The  dealer-distributors  pur- 
chased automobiles  from  the  manufacturers  in 
quantity  lots  sufficient  to  supply  the  demand  of 
their  own  retail  customers  and  also  the  needs  of 
the  local  automobile  dealers  located  in  the  dealer- 
distributor's  territory.  On  the  wholesale  transac- 
tions the  dealer-distributor  was  given  a  small  fixed 
"override"  which  in  the  case  of  Buick  amounted  to 
between  $35  and  $50  on  each  car  distributed  to  a 
retailer,  as  compensation  for  the  wholesale  function 
(Tr.  Vol.  V,  pp.  1905-06, 1860) . 


In  the  1930s  as  the  market  expanded  it  became 
apparent  that  the  wholesale  function  of  the  dealer- 
distributors  was  an  economic  luxury  and  that  the 
manufacturers  themselves  could  distribute  more 
effectively  and  economically  directly  to  the  retail 
dealers.  This  elimination  of  the  middleman  in  the 
distribution  pattern  became  a  trend  in  the  late 
1930s. 

Following  the  war,  the  trend  was  resumed  and 
during  the  1940s  wholesale  distribution  direct  to 
dealers  was  undertaken  entirely  by  Studebaker, 
Nash,  Packard,  Chrysler  and  by  Pontiac  Division  of 
General  Motors,  and  partially  by  Cadillac  and  Buick 
Divisions  of  General  Motors. 

In  the  early  1950s,  Buick  Division  changed  to  di- 
rect distribution  throughout  the  country  with  the 
exception  of  Saginaw,  Michigan.' 

(Def.  Exs.  A-52,  A-53,  A-54,  A-55,  A-56,  A-57, 
A-58,  A-59,  A-60,  A-61,  A-62,  A-63,  A-64;  Tr.  Vol. 
V,  pp.  1859,  1877-1907;  PL  Ex.  81,  Tr.  Vol.  Ill,  pp. 
1069-74;  PI.  Ex.  8,  Tr.  Vol.  II,  pp.  658-60) . 

There  were  many  reasons  for  the  elimination  of 
the  dealer-distributor  as  a  middleman  between  the 
local  retail  dealers  and  the  factories.  With  the 
1  growth  of  volume,  dealers'  profits  expanded  to  the 
;  point  that  they  became  financially  independent  and 
they  were  able  to  operate  their  businesses  without 
i  the  assistance  that  had  been  given  to  them  in  the 
early  days  by  the  distributors.  From  the  dealers' 


^From  the  outset  appellant  conceded  that  General  Motors  had 
the  "legal  right  to  change  its  distribution  pattern";  that  such 
change  "is  not  deemed  actionable"  and  that  "General  Motors 
may  distribute  its  products  as  it  sees  fit  so  long  as  its  policies 
do  not  conflict  with  the  public  interest."  (Tr.  Vol.  11,  p.  506.) 
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standpoint,  the  distributors  were  simply  no  longer 
needed.  (Tr.  Vol.  V,  p.  1905) . 

From  the  manufacturer's  standpoint,  it  was 
found  that  the  expanded  market  could  be  best  and 
most  economically  served,  from  the  standpoint  of 
service  to  the  retail  customer,  by  a  system  that  per- 
mitted direct  dealing  with  the  retail  outlets.  (Tr. 
Vol.  VI,  pp.  2096-97). 

Mr.  Hufstader,  Vice  President  of  General  Motors 
in  charge  of  distribution,  described  the  manufactur- 
er's viewpoint  (Tr.  Vol.  V,  p.  1906) . 

2.     The  establishment  of  Anderson  Buick  Company 

(a)     Background 

M.  O.  Anderson,  president  of  appellant  corpora- 
tion, entered  the  automobile  business  in  1928  at 
Spokane,  Washington,  as  a  retail  car  salesman  and 
was  thereafter  continually  engaged  in  the  automo- 
bile business.  For  a  period  of  several  years  he  was 
employed  by  appellee  as  a  Zone  Manager  of  one  of 
its  car  divisions,  and  served  in  several  executive 
capacities  with  the  Motor  Holding  Division  of  Gen- 
eral Motors  (Tr.  Vol.  Ill,  pp.  825-33) . 

Prior  to  1936,  Buick  Motor  Division  distributed 
its  products  in  Washington  through  Eldredge 
Buick  Company,  a  large  dealer-distributor  located 
in  Seattle.  In  1936,  Eldredge  retired  and  it  was 
decided  to  establish  several  small  dealer-distrib- 
utorships to  serve  the  territory,  one  of  which  was  to 
be  located  in  Seattle. 

Mr.  W.  F.  Hufstader,  Sales  Manager  of  Buick, 
called  Anderson  on  the  telephone  and  offered  the 
Seattle   contract   to   him.   Later   Anderson   called 


Huf stader  back  and  told  him  that  he  wished  to  ac- 
cept the  offer  (Tr.  Vol.  V,  pp.  1855-56) . 

Mr.  Anderson  then  made  application  to  the  Motor 
Holding  Division  of  General  Motors  for  financial 
help  and  the  Anderson  Buick  Company  was  formed 
under  a  plan  designed  by  General  Motors  to  assist 
qualified  individuals  to  become  automobile  dealers. 
General  Motors  contributed  $67,500  of  the  capital 

1  and  received  the  Class  A  stock  of  the  corporation; 
Mr.  Anderson  contributed  $7,500  and  received  the 
Class  B  stock.  The  parties  then  entered  into  an 
agreement  under  which  Mr.  Anderson  agreed  to 
purchase  the  Class  A  stock  held  by  General  Motors 
out  of  the  earnings  of  the  business  (Tr.  Vol.  Ill,  pp. 

,.837,846-48). 

The  Buick  Division  of  General  Motors  then  en- 
'itered  into  a  dealer-distributor  selling  agreement 
.with  Anderson  Buick  Company  for  the  Seattle  area 
i  (Def.  Ex.  A-6,  Tr.  Vol.  IV,  pp.  1173-77) . 

1 

By  October  31,  1940,  Anderson  Buick  Company 

had  purchased  all  of  the  Class  A  stock  held  by 
Motor  Holding  Division  and  on  that  date  the  corpo- 
ration was  dissolved  and  the  business  operated 
thereafter  as  a  sole  proprietorship  of  M.  O.  Ander- 
son (Tr.  Vol.  in,  p.  847) . 

Early  in  1942,  Mr.  Anderson  again  applied  to 
Motor  Holding  Division  for  a  capital  contribution. 
On  March  30,  1942,  Anderson  Buick  Company  was 
again  organized  and  M.  O.  Anderson  and  Motor 
Holding  Division  each  contributed  $30,000  under 
an  arrangement  identical  in  all  material  respects 
A^ith  the  1936  arrangement  (Tr.  Vol.  Ill,  pp.  850-52) . 

I      By  December  31,  1945,  Anderson  had  purchased 
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all  of  the  shares  held  by  Motor  Holding  Division  and 
he  thereupon  became  the  sole  stockholder  of  Ander- 
son Buick  Company  and  General  Motors  has  not 
since  that  date  owned  any  of  the  shares  of  its  stock, 
had  any  other  financial  interest  in  that  Company  or 
any  representation  in  its  management  (Tr.  Vol.  Ill, 
pp.  852-53). 

(b)     The  Contracts 

During  the  entire  period  of  appellant's  operation, 
the  relationship  between  the  parties  was  governed 
by  written  contracts  which  were  identical  in  all  re- 
spects with  the  contracts  of  all  other  Buick  distrib- 
utors in  the  United  States.  These  contracts  spelled 
out  in  detail  the  rights  and  obligations  of  each  of 
the  parties  (Def.  Exs.  A-6  to  A-17,  Tr.  Vol.  IV,  pp. 
1172-73;  Def.  Ex.  A-29,  Tr.  Vol.  IV,  p.  1264). 

A  copy  of  the  last  contract  entered  into  between 
the  parties  appears  at  pages  52-98  of  Volume  I  of 
the  record. 

Although  appellant  contended  that  these  con- 
tracts were  entered  into  as  a  result  of  business  com- 
pulsion and  were  induced  by  fraud,  the  jury  has 
specifically  found  that  each  was  entered  into  as  the 
free  act  of  the  parties,  none  was  executed  as  a  re- 
sult of  ''business  compulsion",  and  none  was  tainted 
by  fraud  of  any  kind  (Tr.  Vol.  II,  pp.  502-03). 

Many  of  the  elements  in  the  relationship  betweer 
the  parties,  which  appellant  now  labels  "contro 
devices"  used  by  appellee  to  dominate  and  contro 
the  appellant's  business  (Br.  pp.  8-18),  are  to  b< 
found  in  the  express  undertakings  of  these  agree 
ments. 

After  1947,  each  agreement  was  for  a  stated  terr 
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of  one  year  and  each  was  cancellable  by  the  distrib- 
utor on  30  days'  notice  without  cause ;  and  cancella- 
ble by  the  manufacturer  on  90  days'  notice  if  the  dis- 
tributor failed  to  meet  the  operating  requirements 
of  the  contract,  and  immediately  if  the  distributor 
died  or  became  insolvent  (Tr.  Vol.  I,  pp.  53,  83-86). 

The  agreements  further  provided  that  the  dis- 
tributor was  not  the  agent  or  legal  representative 
of  the  manufacturer  for  any  purpose  whatever; 
that  the  distributor  was  solely  responsible  for  obli- 
gations and  liabilities  incurred  in  the  performance 
of  the  contract  unless  the  manufacturer  agreed  to 
assume  such  obligations  by  written  agreement  ex- 
ecuted by  its  General  Manager  or  General  Sales 
Manager  (Tr.  Vol.  I,  p.  95) ;  and  that  there  were 
no  other  agreements  or  understandings,  either 
oral  or  in  writing,  between  the  parties  relating  to 
I  the  sale  or  servicing  of  Buick  motor  vehicles  (Tr. 
Vol.  I,  p.  97). 

'  In  commenting  on  these  contracts,  the  Trial 
Court,  after  recording  the  jury's  verdict,  said  (Tr. 
Vol.  VI,  pp.  2474-75): 

"The  compulsive  force  of  these  agreements 
and  of  the  action  of  the  parties  under  them  leads 
the  Court  to  conclude  as  a  matter  of  law  that 
the  relationship  between  the  parties  was  not 
such  as  placed  defendant  in  a  position  of  su- 
periority and  influence  where  it  controlled  the 
action  and  decision  of  the  plaintiff  and  created 
a  relationship  of  trust  and  confidence  which 
impelled  the  disclosure  of  any  policy  which  in- 
dicated the  ultimate  and  certain  discontinuance 
at  an  indefinite  date  in  the  future  of  plaintiff's 
distributorship. 

"This  is  especially  so  when  considered  in  light 


10 

of  the  provisions,  repeated  through  the  years, 
which  granted  plaintiff  the  right  to  cease  tc 
continue  as  distributor  at  any  time,  for  [no] 
cause,  upon  thirty  days  notice.  No  relationship  ol 
trust  and  confidence  existed  as  a  matter  of  law, 

"The  Court  will  assume  arguendo  that  such  a 
relationship  of  trust  and  confidence  did,  never- 
theless, exist. 

"The  agreements  lead  irresistibly  to  the  con- 
clusion as  a  matter  of  law  that  plaintiff  cannot 
maintain  that  it  took  action  in  ignorance  of  an 
undisclosed  policy  which  it  would  not  hav€ 
taken  had  the  policy  been  disclosed  or  known 
to  it.  In  this  consideration,  we  do  not  weigh  the 
plaintiff's  long  years  of  active  experience  in  the 
automobile  industry,  his  active  participation  or 
trade  associations  or  his  wide  reading  of  trade 
publications.  We  are,  nevertheless,  led  to  these 
conclusions  by  reason  of  the  repeated  inclusion 
throughout  the  years  of  provisions  of  time  lim- 
itation upon  the  term  of  the  distributorship; 
by  the  provisions  that  the  agreements  contain 
and  embody  all  the  understandings  between  the 
parties,  by  the  provision  limiting  authority  tc 
modify  to  defendant's  two  specified  officers; 
and  by  the  consistently  manifested  policy  of  the 
defendant  not  to  grant  agreements  for  more 
than  one  year." 

3.    Financial  History  of  Anderson  Buick  Company 

The  Anderson  Buick  Company  was  an  extremelj 
profitable  undertaking.  From  his  original  invest 
ment  of  $7,500  Mr.  Anderson  individually  realizec 
by  way  of  salary,  bonus,  withdrawals,  dividends 
capital  gains  on  sale  of  property,  rental  income  an< 
increase  in  net  worth,  the  sum  of  $2,642,131  (Ti 
Vol.  IV,  pp.  1319-20). 

On  December  31,  1936,  the  corporate  net  wort 
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was  $75,657.97,  of  which  General  Motors  had  con- 
tributed $67,500.  On  June  30, 1953,  the  corporate  net 
worth  was  $1,248,037.97.  (PI.  Ex.  104,  Tr.  Vol.  IV, 
pp.  1541-42). 

These  large  sums  were  realized  largely  from  the 
retail  operations  of  Anderson  Buick  Company.  Dur- 
ing the  years  1950,  1951  and  1952,  the  only  years 
in  which  appellant  maintained  sufficient  records  to 
permit  a  detailed  analysis,  the  average  gross  profit 
per  new  car  sold  at  retail  was  $575,  and  the  aver- 
age sold  at  wholesale  was  $47  (Def.  Ex.  45,  Tr.  Vol. 
V,  pp.  1763-64). 

Net  profits  before  bonuses  and  income  taxes 
shown  on  the  financial  statements  submitted  to 
Buick  Motor  Division  were  derived  as  follows  (Def. 
Ex.  49,  Tr.  Vol.  V,  pp.  1772-74) : 

Year       Retail  Operations       Wholesale  Operations 
rl950  $592,112  $  21,643 

11951  223,983  (17,826)* 

:!1952  43,668  (  9,439)* 

*Loss 

Thus  for  the  three-year  period  1950-52,  accord- 
ing to  the  financial  statements,  retail  operations 
produced  a  net  profit  of  $859,763  and  wholesale  op- 
erations a  net  loss  of  $5,622.' 


)^An  audit  of  appellant's  books  made,  at  the  request  of  General 
,  Motors  for  the  purpose  of  this  trial,  by  Lybrand,  Ross  Bros. 

&  Montgomery,  independent  certified  public  accountants, 
i  showed  a  small  variation,  arising  from  post  closing  adjust- 
,  ments,  in  the  net  profit  figures  as  shown  by  the  financial 

statements  submitted  to  General  Motors  and  the  net  profit 
I  figures  in  appellant's  books. 

The  audited  figures  are  as  follows  (Def.  Ex.  A-51,  Tr. 
(  Vol.  V,  pp.  1839-40)  :  net  profit  from  retail  operations  $942,- 
081;  net  profit  from  wholesale  operations  $6,743. 
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4.    Buick  Studies  and  Decision  re  Northwest  Dis- 
tributors 

Buick  Motor  Division  from  time  to  time  over  the 
years  made  studies  of  the  relative  advantages  of 
factory  distribution  over  private  distribution  (PI. 
Ex.  81,  Tr.  Vol.  V,  pp.  1877, 1929-31) . 

Mr.  Wiles,  General  Manager  of  Buick  from  No- 
vember 1,  1948  through  March  1956  when  he  be- 
came Executive  Vice  President  of  General  Motors 
(Tr.  Vol.  VI,  p.  2169),  testified  that  the  manner  of 
distribution  was  exclusively  within  his  province 
to  decide  (Tr.  Vol.  VI,  p.  2197).  He  made  the  deci- 
sion to  change  the  method  of  distribution  in  the 
spring  of  1952  (Tr.  Vol.  VI,  p.  2197) . 

He  testified  that  the  principal  considerations 
were  the  prospective  ending  of  the  Korean  War,  the 
removal  of  production  restrictions  and  the  pent-up 
consumer  demand  which  would  result  in  a  substan- 
tial increase  of  production.  He  took  into  account  the 
fact  that  a  distributor  received  a  maximum  gross 
profit  of  "some  $35  to  $50  a  car  which  was  the 
amount  of  our  override  to  a  distributor  when  he 
made  sales  to  his  dealers"  (Tr.  Vol.  VI,  p.  2199), 
compared  with  the  "between  five  and  six  hundred 
dollar  per  car"  on  dealer  sales  to  customers.  Thus 
the  growth  in  post-war  production  and  sales  would 
produce  "greater  sales  and  profit  opportunity"  in 
terms  of  a  retail  dealership  "than  they  (the  North- 
west distributors)  were  currently  experiencing" 
(Tr.  Vol.  VI,  p.  2200).  This,  combined  with  the 
trend  in  the  industry  toward  a  more  effective 
method  of  distribution  from  the  customer,  dealer, 
and  manufacturer  standpoints,  resulted  in  his  de- 
cision to  effect  the  change  in  the  Northwest  (Tr. 
Vol.  VI,  p.  2200). 
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5    Offer  to  Anderson  Buick  Company  and  Its  Re- 
sponse 

On  July  10,  1952  at  a  meeting  held  in  Portland, 
Mr.  A.  H.  Belfie,  General  Sales  Manager  of  Buick, 
advised  the  five  Northwest  distributors  that  on  the 
expiration  of  their  then  current  distributor  agree- 
ments on  October  31, 1952,  Buick  would  offer  each  of 
them  a  new  distributorship  agreement  for  a  term 
expiring  June  30,  1953,  and  that  after  that  date  re- 
lationships with  all  five  would  be  on  a  direct  dealer 
basis  (Def.  Ex.  A-68,  Tr.  Vol.  VI,  p.  2105). 

This  advance  notice  of  one  year  was  given  so  that 
appellant  might  have  adequate  time  to  plan  accord- 
ingly (Def.  Ex.  A-67,  Tr.  Vol.  VI,  pp.  2097-98). 
Thereafter,  on  November  1, 1952,  distributor  agree- 
ments were  entered  into  with  all  of  the  distrib- 
utors, including  Anderson  Buick  Company,  which 
agreements  expired  by  their  terms  on  June  30, 1953. 

On  May  22,  1953,  Mr.  Belfie  wrote  to  appellant, 
among  others,  and  advised  it  that  Buick  would  of- 
fer it  a  direct  dealer  selling  agreement,  in  the  form 
then  in  effect  with  all  Buick  dealers,  for  a  term  be- 
ginning on  July  1,  1953  and  invited  them  to  a 
meeting  on  June  9,  1953  at  Seattle  (Def.  Ex.  A-69, 
Tr.  Vol.  VI,  p.  2108).  Four  of  the  distributors  ac- 
cepted direct  dealer  selling  agreements  (Def.  Ex. 
A-78,  Tr.  Vol.  VI,  pp.  2189-96).  Appellant  alone  re- 
jected the  offer  (Def.  Ex.  A-70,  Tr.  Vol.  VI,  pp. 
2113-14;  Tr.  Vol.  IV,  p.  1311),  although  it  was  of- 
fered an  exclusive  franchise  for  the  City  of  Seattle 
(Tr.  Vol.  VI,  p.  2155). 

Although  repeated  efforts  were  made  by  Buick 
|ito  persuade  appellant  to  accept  a  dealership  con- 
tract (Tr.  Vol.  VI,  pp.  2144-49,  2110-12;  Def.  Ex. 
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with  Mr.  Anderson  (Tr.  \'ol.  V.  p.  1857).  See  also 
Tr.Vol.V,  pp.  1S71.1910. 

2.     (yt'Ticral    Motors'      illtiitui    (.ontrol    of      imirrson 
Policies 

Appellant's  contention  that  General  Motors  con- 
trolled appellant's  policies  is  advanced  on  three 
footings  (Br.  pp.  4-6)  :  first,  that  before  new  facili- 
ties could  be  acquired  or  existing  facilities  disposed 
of.  appellant  was  required  to  obtain  the  advice  and 
approval  of  responsible  General  Motors'  officials; 
second,  that  in  1950  appellant  lost  the  opportunity 
to  make  a  highly  profitable  sale  of  the  main  facil- 
ities for  $850,000  because  Mr.  Nash,  the  Regional 
Manager  for  Buick,  suggested  there  be  no  sale;  and 
third,  that  in  1951  Mr.  Belfie,  the  General  Sales 
Manager,  advised  against  a  promotional  pi\igram 
then  under  consideration. 

The  first  two  of  these  assertions  are  demonstra- 
bly unti'ue:  the  third  is  completely  without  proba- 
tive value. 

(a)     Facilities 

The  contractual  obligation  oi'  the  aj^pellant  in  re- 
spect of  facilities  was  containeii  in  each  oi'  the 
eighteen  contracts  executed  by  the  parties.  It  was, 
in  substance,  that  the  distributor  would  maintain 
new  and  used  car  facilities  satisfactory  to  Buick 
Motor  Division.  (See  Article  12,  Tr.  Vol.  T.  p.  70). 

Appellant  asserts  that,  except  for  the  West  Se- 
attle property,  it  obtained  the  advice  and  approval 
of  General  Motors  officials  before  acquiring  or  dis- 
posing of  any  of  its  facilities. 

There  was  a  sharp  and  extensive  conflict  between 
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the  testimony  of  appellee's  witnesses  and  that  of 
Mr.  Anderson  on  the  issue  of  facilities.  Appellee's 
witnesses  testified  that  they  generally  learned  of  ap- 
pellant's various  building  programs  after  the  prop- 
erty had  been  purchased  or  construction  was  un- 
der way  and  that  neither  Mr.  Anderson  nor  anyone 
else  connected  with  appellant  sought  or  required 
the  approval  of  Buick  Motor  Division  (PI.  Ex.  40, 
Tr.  Vol.  Ill,  p.  861;  Nash.  Tr.  Vol.  V,  pp.  1987,  1993- 
95,  1997-98;  Belfie,  Tr.  Vol.  VI,  p.  2094;  Hufstader, 
Tr.  Vol.  V.  pp.  1862-63;  Kennard,  Tr.  Vol.  VI.  pp. 
2167-68;  Nash,  Def.  Ex.  A-64,  Tr.  Vol.  V.  p.  1993; 
Ruhe  Dep.,  pp.  34,  51-52,  Tr.  Vol.  Ill,  p.  812.  See  also 
colloquy  between  counsel  for  the  plaintiff  and  the 
Trial  Judge,  Tr.  Vol.  Ill,  p.  990;  C.  H.  Anderson,  Tr. 
Vol.  IV,  pp.  1423-24;  M.  O.  Anderson,  Tr.  Vol.  IH, 
))p.  1102-04,  1133-35,  Vol.  IV,  pp.  1221-22,  Def.  Ex. 
A-24,  pp.  1223-24). 

There  were  diametrically  opposed  versions,  which 
the  jury  had  before  it,  between  Mr.  Anderson's  ac- 
count of  his  property  acquisitions  which  he  gave 
on  the  trial  and  the  account  he  gave  in  his  deposi- 
tion before  trial.  On  the  trial  he  testified  that  he 
Avas  required  to  and  that  it  was  his  policy  and  prac- 
tice to  discuss  any  expansion  program  with  Buick 
Division  (Tr.  Vol.  Ill,  pp.  1134-35).  In  his  pre-trial 
deposition  he  testified  exactly  to  the  contrary. 
(Dep.  p.  Ill,  Line  16,  Tr.  Vol.  Ill,  pp.  1138-40) : 

Mr.  Anderson : 

"Of  course,  Mr.  Counsel,  you  want  to  remem- 
ber that  all  these  facilities  that  you  talk  of  were 
facilities  for  the  Anderson  Buick  Company  op- 
erating as  a  dealership  under  the  Anderson 
Buick  Company  operating  as  a  distributor,  and 
we  as  a  distributor  were  not  required  to  report 
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to  the  central  office  on  any  of  these  changes  be- 
cause the  contracts  were  in  our  own  files  and 
they  were  held  by  us  as  a  distributor." 

In  respect  of  the  West  Seattle  property,  appellant 
asserts  (Br.  p.  5)  that  it  "was  severely  censured 
and  was  not  permitted  to  use  such  facilities  until 
the  approval  of  Albert  H.  Belfie,  Buick  General 
Sales  Manager,  was  obtained."  In  support  of  this  as- 
siertion,  appellant  cites  the  testimony  of  Mr.  Nash 
(Tr.  Vol.  V,  p.  2022;  Tr.  Vol.  VI,  p.  2052),  Regional 
Manager  of  the  Buick  Motor  Division  of  appellee. 
The  testimony  referred  to  contains  not  one  word  of 
criticism,  much  less  "severe  censure,"  and  shows 
t:hat  the  West  Seattle  property  was  already  in  use 
and  operation,  and  that  Mr.  Nash  complimented 
Anderson  as  to  its  appearance. 

Mr.  Anderson's  version  of  the  establishment  of 
the  West  Seattle  branch  (Tr.  Vol.  Ill,  pp.  954-56) 
agrees  generally  with  that  of  Mr.  Nash  and  flatly 
(iontradicts  the  assertions  on  pages  5  and  6  of  ap- 
])ellant's  brief. 

(b)     The  Alleged  Lost  Opportunity  to  Sell  the 
Main  Facilities. 

The  second  argument  advanced  in  support  of  ap- 
pellant's contention  that  General  Motors  controlled 
appellant's  policies  is  that  appellant  lost  the  oppor- 
tunity to  make  a  highly  profitable  sale  of  the  main 
lacilities  for  $850,000  because  Mr.  Nash  suggested 
there  be  no  sale.  (Br.  p.  6) .  This  assertion  is  categor- 
ically contradicted  by  every  witness  who  testified, 
including  Mr.  Anderson,  and  by  the  contemporane- 
ous documents. 

Mr.  Nash  testified  (Tr.  Vol.  V.  p.  2003) : 

A.    Mr.  Anderson  never  discussed  with  me 
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the  sale  or  the  prospective  sale  of  his 
property  in  Seattle. 

The  Court:  Did  anybody  else  connected 
with  Anderson  Buick  discuss  that  mat- 
ter with  you  ? 

The  witness :     No,  your  Honor." 

Mr.  Anderson  testified  that  he  had  asked  Mc- 
Laren, Goode,  West  and  Company,  appellant's  inde- 
pendent certified  public  accountants,  to  explore  the 
possibility  of  liquidating  the  corporations  in  order 
to  get  the  cash  proceeds  into  his  possession  (Tr. 
Vol.  rv,  p.  1244)  and  had  particularly  asked  them  to 
study  the  tax  effect  of  the  proposed  sale.  The  ac- 
countants submitted  a  written  letter  opinion  (Def. 
Ex.  A-28,  Tr.  Vol.  IV,  pp.  1243-50)  which  strongly 
advised  against  the  sale  of  the  properties  because  of 
the  $325,000  tax  consequence  and  because  of  vari- 
ous other  financial  disadvantages  to  the  corpora- 
tion. 

Mr.  Anderson  further  testified  that  after  receiv- 
ing the  letter  opinion  of  his  accountants  he  com- 
municated with  his  real  estate  broker  (Tr.  Vol.  IV, 
p.  1250): 

"Q.  Didn't  you  tell  him  in  view  of  the  letter 
and  the  tax  you  were  not  interested  in 
selling  the  property? 

A.     Yes,  I  did,  yes." 

The  real  estate  broker  handling  the  transaction 
testified  (Tr.  Vol.  V,  pp.  1720-26)  that  he  agreed 
with  Mr.  Anderson's  decision  not  to  sell  the  prop- 
erty. He  stated  (p.  1722) : 

"Q.  No;  you  don't  recall  what  Mr.  Anderson 
said? 

A.     That  he  couldn't  make  the  deal  and  lose 


19 

that  much  money  out  of  the  purchase 
price  of  S850,000. 

Q.     What  did  you  say  ? 

A.     *I  don't  blame  vou  at  all.   I  wouldn't 
either.'  " 

(c)     Alleged  Advice  in  1952  Against  a  Promo- 
tional Program. 

The  third  basis  for  appellant's  contention  that 
General  Motors  controlled  appellant's  policies  is 
that  in  1951  Mr.  Belfie,  General  Sales  Manager  of 
the  Buick  Division,  ad\ised  Howard  Anderson 
against  a  promotional  program  then  under  consid- 
eration by  appellant  ( Br.  p.  6 ) .  Mr.  Belfie  testified 
that  he  ad\'ised  (Tr.  Vol.  VI,  p.  2093)  against  spend- 
ing S20,000  on  a  raffle  at  a  time  that  the  appellant 
was  seeking  to  reduce  expenses. 

The  record  is  silent  as  to  whether  appellant  ac- 
tualh^  desisted  from  the  raffle  because  of  Mr.  Bel- 
fie's  advice,  although  Mr.  Howard  Anderson  testi- 
fied at  length  (Tr.  Vol.  IV,  pp.  1357-1440). 

3.     The  Alleged  Buick  '^Chain  of  Command'^ 

This  epithetical  expression  came  into  the  case 
during  the  pre-trial  examination  of  the  witness  Bel- 
fie. At  the  trial,  on  cross-examination,  the  witness 
was  asked  (Tr.  Vol.  VI,  pp.  2130-31) : 

"Q.  Now,  there  is  an  organizational  chain 
of  command  in  the  Sales  Department  of 
Buick  Motor  Division,  is  there  not? 

A.     Well,  we  don't  call  it  a  chain  of  com- 
mand. We  call  it  an  organization  chart 

Q.     Well,  have  you  ever  called  it  a  chain  of 
command  ? 

A.     Once. 
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Q.     When  was  that? 

A.  In  my  deposition  in  Detroit,  when  you 
took  it  from  me.  You  started  by  telling 
me  about  a  chain  of  command,  and  the 
next  thing  I  knew  you  had  me  saying 
'chain  of  command.' 

The  Court:     It's  the  power  of  suggestion." 

4.     General   Motors*    Alleged   Control   of   Anderson 
Biiick   Company 

Appellant  argues,  with  liberal  use  of  colorful 
phraseology  and  without  record  references,  that 
Buick  Division  achieved  complete  domination  of  the 
activities  of  appellant  by  use  of  what  appellant  calls 
"control  devices."  These  alleged  devices  are  said  to 
be:  inspection  of  facilities,  meetings,  reports  and 
the  use  of  a  Zone  Manual  (Br.  pp.  4-14) . 

The  jury  had  before  it  appellee's  explanation  of 
all  of  these  matters  and  also  other  evidence  as  to 
the  manner  in  which  appellant  and  appellee  oper- 
ated in  their  dealings.  This  evidence  completely 
negates  the  inferences  which  appellant  seeks  to 
draw  and  shows  that  these  so-called  "devices"  were 
nothing  more  than  routine  efforts  to  render  assist- 
ance to  appellant  in  the  conduct  of  its  business. 

In  respect  to  these  matters,  the  Trial  Court  ob- 
served (Tr.  Vol.  II,  p.  518, 161  F.  Supp.  668,  674) : 

"The  evidence  presented  a  sharp  conflict  as 
to  the  manner  in  which  plaintiff  corporation 
and  defendant  operated  in  their  dealings.  This 
conflict  also  extended  to  the  matters  on  which 
plaintiff  claimed  it  sought  or  received  help,  as- 
sistance, advice  or  guidance  from  the  defend- 
ant." 

A  single  reference  will  suffice  to  show  the  extent 
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to  which  appellant  distorts  the  record  in  an  effort 
to  sustain  its  groundless  inferences. 

Appellant  characterizes  (Br.  p.  14)  the  General 
Motors  Zone  Manual  as  still  another  "control  de- 
vice," containing  various  "unilaterally  devised"  re- 
quirements with  which  "Anderson  and  other  dis- 
tributors were  required  to  comply."  Failure  to  so 
comply,  asserts  appellant,  resulted  in  censure,  the 
"degree  of  censure  depending  on  the  area  of  non- 
conformity." One  record  reference  is  cited  as  sup- 
port of  this  statement  (Hufstader  Dep.  p.  387). 
This  reference  shows  that  the  witness  stated  the 
distributor  "wasn't  required  to  conform;  it  (the 
Zone  Manual)  was  sent  to  him  as  a  matter  of  in- 
formation." At  no  place  in  this  testimony  is  there 
any  reference  to  "censure"  or  required  compliance 
with  the  Zone  Manual. 

Appellant  advances  three  "illustrations"  of  the 
alleged  use  of  the  so-called  "control  devices": 

(a)     Alleged    Pressure    to    Increase    Working 
Capital 

Appellant  asserts  that  General  Motors  exerted 
constant  pressure  on  appellant  to  increase  its  work- 
ing capital  even  though  appellant  considered  its 
working  capital  sufficient  for  its  own  needs,  and 
that  this  pressure  finally  forced  appellant  to  bor- 
row $500,000  "in  order  to  obtain  the  cash  position 
which  General  Motors  had  ordained."  (Br.  pp. 
14-15). 

The  answer  to  this  first  "illustration"  of  "dom- 
ination and  control"  is  five-fold:  (a)  Appellant  by 
contract  agreed  with  appellee  that  it  would  provide 
working  capital  in  a  stated  amount  (Sec.  14  of  Dis- 
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tributor  Selling  Agreement.  Tr.  Vol.  I,  p.  71;  also 
see  Agreed  Capital  Standards  Agreement,  PI.  Ex. 
70,  Tr.  Vol.  m,  p.  1004)  ;  (b)  at  all  times  postwar, 
appellant's  capital  was  completely  inadequate  and 
for  a  period  was  actually  in  the  red  because  of 
hea\y  withdrawals  and  speculations  in  California 
and  Washington  real  estate  and  other  ventures  un- 
connected with  the  automobile  business  (the  Palm 
Springs  speculations  alone  in  the  year  ending  April, 
1952,  involved  $314,282)  (PL  Ex.  21;  Def.  A-23:  Tr. 
Vol.  IV,  pp.  1206-16) ;  (c)  Anderson  acknowledged 
under  oath  that  the  working  capital  of  the  appel- 
lant was  inadequate  (Tr.  Vol.  Ill,  p.  90S)  and  that 
the  amount  established  by  appellant  was  entirely 
reasonable.  (Tr.  Vol.  HI,  pp.  908,  993):  (d)  the 
$500,000  loan  was  used  to  pay  obligations  to  banks 
and  others  (Tr.  Vol.  HI,  p.  1148;  Def.  Ex.  A-5,  Tr. 
Vol.  m,  p.  1160;  Def.  Ex.  A-27,  Tr.  Vol.  IV,  pp.  1232- 
33;  1208-10) ;  and  (e)  appellant's  o\\'n  exhibit  shows 
that  the  necessity  for  the  loan  did  not  arise  from 
anything  said  or  done  by  General  Motors  but  arose 
because  of  appellant's  activities  in  the  retail  finance 
business  (PI.  Ex.  28,  Tr.  Vol.  Ill,  pp.  806-808;  Def. 
Ex.  A-25,  Tr.  Vol.  IV.  pp.  1217-18) . 

The  jury  had  before  it  varying  versions  as 
to  why  the  $500,000  was  borrowed  and  none  of  them 
had  anything  to  do  with  appellant's  cash  position. 

Mr.  Anderson  testified  in  response  to  questions 
by  the  court  (Tr.  Vol.  m,  p.  1148)  : 

"The  Court:  July  11,  1952.  Did  I  under- 
stand you  to  say  that  when  you  secured 
the  mortgage  of  one  half  million  dol- 
lars on  January  5,  1952,  that  with  that 
money  you  hquidated  the  loans,  two 
loans,  to  the  banks? 
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"The  Witness:     That  is  correct,  your  Honor. 

"The  Court:  So  that  it  is  fair  to  say  then 
that  in  the  latter  part  of  January,  1952, 
your  indebtedness  to  the  bank  had 
been  fully  paid? 

"The  Witness:     That  is  correct,  your  Honor. 

"The  Court:  And  in  the  next  six  months 
did  your  indebtedness  to  the  banks 
arise  to  $400,000? 

"The  Witness:  We  had  some  additional  in- 
investments,  real  estate,  and  we — 

"The  Court:     No,  I  simply  ask  you. 

"The  Witness:     Yes,  it  did;  it  did,  yes." 

Appellant's  application  to  the  Massachusetts  Mu- 
tual Life  Insurance  Company  for  the  loan  dated 
October,  1951  (Def.  Ex.  A-5,  Tr.  Vol.  Ill,  p.  1160) 
stated  that  the  purpose  of  the  loan  was: 

"To  retire  short  term  indebtedness." 

Mr.  Anderson  advised  his  certified  public  ac- 
countants, Haskins  &  Sells,  in  a  letter  dated  August 
12, 1952  (Def.  Ex.  A-25,  Tr.  Vol.  IV,  pp.  1217-18) : 

"After  all  the  purpose  of  the  loan  was  for  fi- 
nancing paper,  and  as  A.B.C.  is  handling  the 
paper,  it  would  only  seem  logical  that  they 
should  carry  the  liability." 

The  use  to  which  the  $500,000  was  put  was  de- 
scribed by  Mr.  Anderson  (Tr.  Vol.  Ill,  pp.  1162-63, 
1208-10,  Def.  Ex.  A-27, 1232) . 

It  will  be  seen  that  the  money  was  not,  as  alleged 
in  appellant's  brief  (pp.  15-16) ,  borrowed  "to  obtain 
the  cash  position  which  General  Motors  had  or- 
dained" for  appellant  nor  was  any  part  of  it  used 
for  that  purpose. 
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Finally,  the  desire  for  the  $500,000  loan  arose 
as  a  result  of  appellant's  own  conduct,  the  loan  was 
obtained  in  the  exercise  of  its  independent  business 
judgment,  and  the  receipt  of  the  money  did  not  af- 
fect appellant's  operating  cash  position  in  any  way. 
This  is  made  crystal  clear  by  the  following  language 
in  Plaintiff's  Exhibit  28  (Tr.  Vol.  Ill,  pp.  806-808) 
which  was  read  to  the  jury  by  appellanfs  counsel: 

'^It  does  not  work  to  increase  their  operating 
cash,  and  there  is  always  the  danger  that  if  they 
continue  to  finance  their  paper  themselves  they 
again  may  find  themselves  owing  a  sizeable 
amount  of  short  term  paper  which,  as  we  an- 
alyze their  present  balance  sheet,  is  the  diffi- 
culty today."  (Emphasis  supplied). 

(b)     Alleged  Pressure  to  Expand  Facilities 

The  second  "illustration"  of  the  alleged  use  of 
"control  devices"  by  General  Motors  to  achieve 
"domination  and  control"  of  appellant  is  the  alle- 
gation that  (Br.  p.  16) : 

"In  line  with  this  policy  Anderson,  along 
with  other  dealers  and  distributors,  was  con- 
stantly urged  to  expand  his  sales  and  service 
facilities." 

The  complete  answer  to  this  contention  is  con- 
tained in  Defendant's  Exhibit  A-64  (Tr.  Vol.  V,  p. 
1993)  which  is  a  letter  addressed  by  Buick  Motor 
Division  to  appellant  under  date  of  July  9, 1947,  long 
before  there  was  any  intimation  of  the  present  law- 
suit. Exhibit  A-64  states : 

"The  Buick  Motor  Division  has  been  very 
careful  not  to  require  or  even  suggest  to  deal- 
ers that  they  spend  too  much  of  their  money 
on  new  buildings  *  *  * ." 

The  reasons  advanced  by  Mr.  Anderson  at  the 
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trial  for  the  expansion  of  appellant's  facilities  was 
(Tr.  Vol.  Ill,  p.  1114)    'Ve  were  ambitious  and 
needed  more  space  ***  for  the  expanding  market" 
and  that  the  City  required  a  fireproof  paint  shop. 
See  also  Def .  Ex.  A-24,  Vol.  IV,  p.  1221. 

(c)  Alleged  "Blunt  Order''  to  Mr.  Anderson  Not 
to  Run  for  a  Second  Term  as  President  of 
N,  A,  D.  A, 

Appellant's  third  "illustration"  of  "domination 
and  control,"  cited  as  "the  most  dramatic  illustra- 
tion" of  the  threat  of  force  by  appellee  in  its  efforts 
to  dominate  appellant's  business,  is  Mr.  Huf stader's 
alleged  "blunt  order"  to  Mr.  Anderson  in  early  1948 
(Br.  p.  17)  that  he  not  run  for  a  second  term  as 
president  of  the  National  Automobile  Dealers  As- 
sociation in  1948  in  spite  of  Mr.  Anderson's  "great 
desire  to  do  so." 

This  is  a  complete  distortion  of  the  record.  Mr. 
Anderson  testified  (Tr.  Vol.  Ill,  p.  894) : 

"Q.  Do  you  recall  having  a  conversation 
with  Mr.  Huf stader,  whether  you  should 
run  again  for  the  national  presidency 
oftheN.A.D.A.? 

A.  Mr.  Huf  stader  told  me  he  thought  may- 
he  I  was  neglecting  business  and  I 
should  stay  home  and  tend  to  business, 
rather  than  being  president  of  N.A.D.A. 

Mr.  Huf  stader  testified  (Tr.  Vol.  V,  p  1864) : 

"***  the  second  item  that  I  wanted  to  dis- 
cuss with  him  was  to  ask  him  very  definitely 
not  to  stand  for  re-election  as  President  of  the 
National  Automobile  Dealers  Association;  not 
that  we  had  any  particular  fuss  with  them,  but 
because  I  felt  very  definitely  that  his  business 
here  in  Seattle  needed  his  undivided  time  and 
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attention,  and  particularly  in  light  of  the  fact 
that  that  was  one  of  the  stipulations  of  the 
selling  agreement." 

The  contract  between  the  parties  provided  (Tr. 
Vol.  I,  p.  70): 

"11.  Each  person  named  in  Paragraph  Third 
of  this  Agreement  shall  devote  his  full  time, 
attention  and  energy  to  the  conduct  of  the  dis- 
tributorship business." 

At  the  time  Mr.  Hufstader  gave  this  advice  in 
January,  1948,  Mr.  Anderson  had  completed  a  term 
as  Vice  President  of  the  Dealers  Association  which 
had  necessitated  his  absence  from  Seattle  for  ex- 
tended periods.  During  1947,  he  served  as  President 
of  the  Association  which  necessitated  his  absence 
from  Seattle  for  even  more  extended  periods.  (Tr. 
Vol.  IV,  pp.  1224-25).^ 

As  to  whether  Mr.  Anderson  had  any  desire 
"great"  or  otherwise  to  run  for  re-election,  the 
record  is  silent. 

The  implication  (Br.  p.  18)  that  the  activities  of 
the  Motor  Holding  Division  during  the  period  that 
it  owned  stock  in  appellant  were  improper  in  some 
undefined  manner  is  inconsistent  with  the  position 
taken  on  the  trial,  as  demonstrated  by  the  vary 
record  references  cited  (Tr.  Vol.  Ill,  pp.  870-72). 

The  Trial  Court  observed  that  "supervision  exer- 
cised either  directly  or  indirectly"  during  the  time 
when  General  Motors  had  contributed  to  the  capital 


^See  also  Defendant's  Exhibit  A-27,  admitted  at  Tr.  Vol.  IV, 
p.  1232,  in  which  Mr.  Anderson's  son  suggests  on  January 
25,  1952,  that  in  view  of  the  possible  interest  of  the  Internal 
Revenue  Agent  in  Mr.  Anderson's  absences  from  Seattle,  that 
it  would  be  a  good  idea  to  at  least  come  through  Seattle  on 
his  return  from  New  York  to  Palm  Springs. 
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was  in  "no  measure  the  same  relationship"  that 
later  existed  after  the  contribution  had  been  paid 
(Tr.  Vol.  Ill,  p.  979). 

Mr.  Anderson  testified  that  after  Motor  Hold- 
ing was  paid  off  they  stepped  out  and  he  ran  the 
business  independent  of  General  Motors. 

"The  Court:     And  thereafter  you   directed 
the  affairs  of  Anderson  Buick  ? 

A.     That  is  correct,  yes,  sir. 

Q.     And  you  were  the  officer  or  you  were  the 
boss? 

A.     The  boss^  yes. 

The  Court :     It  was  your  venture  f 

A.     Fes^sir.^'' (Emphasis  supplied) 

(Tr.  Vol.  Ill,  p  874) 

Mr.  Anderson  further  testified  (Tr.  Vol.  Ill,  p. 

848) : 

"The  Court:     Did  you  dissolve  this  corpora- 
tion as  soon  as  you  paid  off — 

A.     As  soon  as  we  paid  off  Motors  Holding, 
yes. 

The  Court:     And  you  ran  it  as  a  private 
business  then? 

A.     Yes,  your  Honor /^ 
5.     Partners  in  Progress 

Appellant's  argument  that  the  relationship  be- 
tween General  Motors  and  its  18,000  dealers  is  one 
of  partnership,  as  that  term  is  used  in  the  law, 
seems  largely  an  exercise  in  semantics.  The  agree- 
ments each  provided  (Tr.  Vol.  I,  p.  95) : 

"This  Agreement  of  which  these  Terms  and 
Conditions  are  a  part  does  not  constitute  Dis- 
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tributor  the  agent  or  legal  representative  of 
Seller  for  any  purpose  whatsoever."  (Art.  30). 

The  testimony  of  Mr.  Anderson  makes  it  very 
clear  that,  except  for  the  periods  1936-1940  and 
1942-1945  when  the  appellant  operated  with  Gen- 
eral Motors  capital  as  a  Motor  Holding  dealership, 
General  Motors  has  never  participated  in  appel- 
lant's profits,  or  its  losses,  owned  any  of  its  stock, 
or  had  representation  on  its  Board  of  Directors  or 
in  its  management.  Appellant  borrowed  in  excess 
of  a  million  dollars  in  the  conduct  of  its  business  af- 
fairs without  notice  or  advice  to  General  Motors.* 
Appellant  hired  and  fired  its  own  employees,  specu- 
lated in  Washington  and  California  real  estate,  en- 
gaged in  the  manufacture  of  kitchen  appliances, 
highway  flasher  signals,  toys,  etc.,  utilizing  the 
capital  of  Anderson  Buick  Company,  without  notice 
to  or  knowledge  of  General  Motors.  In  a  word,  to 
quote  Mr.  Anderson  (Tr.  Vol.  Ill,  p.  874)  he  "was 
the  boss";  the  company  was  "his  venture";  and  he 
acted  on  his  own  independent  judgment  in  conduct- 
ing its  affairs  (Tr.  Vol.  IH,  p.  1154) . 

The  evidence  shows  that  the  relationship  created 
by  the  contracts  between  appellant  and  General 
Motors  is  completely  inconsistent  with  any  concept 


*After  Mr.  Anderson  had  testified  that  he  had  borrowed  large 
sums  of  money  from  a  number  of  banks  without  notice  to 
or  review  by  anyone  connected  with  General  Motors  (Tr. 
Vol.  in,  pp.  1153-54)  the  following  colloquy  occurred  (p. 
1154) : 

"The  Court :  You  worked — you  acted  on  your  own  in- 
dependent judgment  in  making  these  loans  ? 
A.— Yes. 

The  Court:    Did  you  act  on  your  own  independent 
judgment  in  making  all  other  bank  loans? 
A. — Generally,  yes,  your  Honor." 
Mr.  Howard  Anderson  testified  the  making  of  these  large 
loans  wasn't  "any  concern"  of  Buick.  (Tr.  Vol.  IV,  p.  1413.) 
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of  partnership,  agency,  trust  or  anything  else  but 
a  purely  independent  contractual  undertaking. 

The  main  base  of  appellant's  argument  that  a 
partnership  existed  nonetheless,  seems  to  be  the 
rhetorical  expression  "Partners  in  Progress"  coined 
by  Mr.  Curtice,  President  of  General  Motors,  and 
used  for  the  first  time  in  a  speech  at  a  dinner, 
given  in  Mr.  Curtice's  honor,  in  Chicago  in  1954. 
Appellant  seizes  on  this  expression,  and  argues  that 
the  parties  owed  one  another  the  fiduciary  obliga- 
tions inherent  in  a  partnership  arrangement.  Mr. 
Curtice,  in  his  deposition,  repeatedly  made  it  clear 
that  he  was  not  using  the  word  "partner"  as  a  legal 
word  of  art  and  that  he  was  speaking  as  a  business- 
man. (Dep.  p.  204). 

6.     Alleged  dominant  position  of  General  Motors 

Appellant's  argument  under  this  rubric  (Br.  pp. 
21-22)  seems  to  be  that  General  Motors  owed  ap- 
pellant some  special  duty  above  and  beyond  the  mu- 
tual duties  and  obligations  of  the  contracts  because 
it  occupied  a  "subservient"  position. 

(a)  In  support  of  the  contention,  appellant  first 
asserts  that  periodically  General  Motors  "would  herd 
its  distributors  together"  and  pass  out  the  printed 
forms  of  agreement.  This  assertion  is  not  supported 
by  the  record  references  cited  (Tr.  Vol.  Ill,  pp. 
1087-88;  Tr.  Vol.  V,  pp.  1954-55;  Curtice  Dep.  pp 
276-77),  and  is  flatly  contradicted  by  Mr.  Ander- 
son's testimony. 

Mr.  Anderson  testified  (Tr.  Vol.  IV,  p.  1179),  in 
response  to  questions  as  to  the  procedure  followed 
in  contracting: 

"Q.     Do  you  recall  how  you  received  this  con- 
tract for  execution,  Mr.  Anderson? 
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A.  My  best  recollection  would  be  in  the 
mail.  Sometimes  we  have  meetings  as  I 
testified  and  sometimes  through  the 
mail." 

Any  inference  that  appellant  executed  the  eight- 
een contracts  between  the  parties  as  a  result  of 
''business  compulsion"  or  because  of  misrepresenta- 
tion or  because  of  appellee's  failure  to  disclose  in- 
formation has,  of  course,  been  completely  refuted 
by  the  jury's  explicit  finding  to  the  contrary  (Tr. 
Vol.  n,  pp.  500-503). 

(b)  Appellant  next  refers  to  the  fact  that 
General  Motors  was  larger  and  had  more 
money  than  Anderson  Buick  Company.  The  rele- 
vance or  materiality  of  the  comparative  size  and 
wealth  of  appellant  and  appellee  is  not  shown.  Such 
argument  would  be  out  of  order  in  a  jury  argument ; 
it  surely  has  no  place  in  a  United  States  Circuit 
Court  of  Appeals.  Appellant's  claim  that  the  ending 
of  the  distributorship  resulted  in  its  financial  ruin 
is,  of  course,  groundless.'  (See  swpra,  pp.  10-11) . 

( c )  Appellant's  final  assertion  that  the  fixed  as- 
sets on  Anderson  Buick  Company  were  one  purpose 
buildings  in  which  it  would  be  impossible  to  operate 
any  business  except  a  Buick  distributorship  at  a 
profit  is  specious.  The  facilities  were  not  only  usable 
for  other  lines  of  cars,  as  is  witnessed  by  the  fact 
that  Mr.  Anderson  became  the  DeSoto-Plymouth 
distributor  for  Chrysler  Corporation  (Tr.  Vol.  Ill,  p. 
1075)  and  the  Packard  distributor  for  Packard 
Motor  Car  Co.  (Tr.  Vol.  m,  p.  1080) ,  they  were  also 


'^The  trial  court  noted:  "That  the  plaintiff  may  have  hoped 
for  the  continuance  of  renewals  is  immaterial ;  that  his  fond- 
est hope  was  not  fulfilled  in  the  eighteen  agreements  which 
were  made  is  questionable;  *  *  *  (Tr.  Vol.  VE,  p.  2475.) 
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readily  adaptable  for  other  purposes  (Bauer  Dep. 
pp.  33-34;  Tr.  Vol.  HI,  pp.  801-02) ,' 

That  the  DeSoto-Plymouth  operation  was  a  suit- 
able one  for  the  buildings  and  promised  substantial 
profits  cannot  be  doubted  but  to  quote  Mr.  Ander- 
son ''our  timing  was  bad."  (Tr.  Vol.  IV,  p.  1319). 
According  to  Mr.  Anderson,  the  DeSoto-Plymouth 
operation  failed  because  of  the  shortcomings  of  the 
Chrysler  Corporation,  its  products  and  its  repre- 
sentatives. This  is  detailed  in  defendant's  Exhibit 
A-40  (Tr.  Vol.  V,  p.  1687)  and  there  is  not  a  single 
word  that  suggests  that  appellant  felt  that  its  in- 
ability to  make  profits  was  due  to  excessive  fixed 
assets.' 

As  to  the  Packard  franchise,  Mr.  Anderson  testi- 
fied that  it  was  his  opinion  that  the  profit  potential 
of  the  Packard  distributorship,  at  the  time  he  took 
it,  was  very  good  (Tr.  Vol.  Ill,  p.  1081).  The  reason 
for  his  failure  as  a  Packard  distributor  was  not 
shown. 


^Defendant's  Exhibit  A-50,  which  is  based  on  the  financial 
statements  submitted  to  appellee,  admitted  without  objec- 
tion, (Tr.  Vol.  v.,  p.  1774)  shows  that  appellant's  retail  op- 
erations for  the  three  years  1950-52  produced  a  profit  of 
$859,763.  His  wholesale  operation  for  the  same  period  re- 
sulted in  a  net  loss  of  $5,622. 

^Appellant's  account  of  his  experience  as  a  Chrysler  distribu- 
tor, as  related  in  Defendant's  Exhibit  A-40,  presents  an  in- 
teresting parallel  to  his  account  in  the  present  case  of  his 
experience  as  a  Buick  distributor.  There,  as  here,  Mr.  Ander- 
son attempted  to  create  unilaterally  a  "partnership";  there, 
as  here,  he  contended  that  he  was  the  victim  of  fraudulent 
misrepresentations  and  non-disclosures;  there,  as  here,  he 
contended  that  the  Chrysler  Corporation  failed  to  treat  him 
fairly  and  failed  to  cooperate  in  respect  of  car  distribution, 
personnel,  inventories,  etc.;  and  there,  as  here,  Chrysler 
failed  to  understand  and  appreciate  that  its  distribution  sys- 
tem was,  in  Mr.  Anderson's  opinion,  unsatisfactory. 
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7.  Buick's  Alleged  Policy  and  Anderson's  Alleged 
Reliance  on  Long-Range  ISature  of  Distributor- 
ship 

All  of  the  assertions  in  appellant's  brief  (pp.  22- 
32),  concerning  action  allegedly  taken  because  of 
appellee's  failure  to  notify  it  of  a  so-called  policy, 
have  been  disposed  of  by  the  findings  and  verdict 
of  the  jury.  The  jury  necessarily  found,  and  on  the 
evidence  could  not  have  found  otherwise,  that  ap- 
pellant took  no  action  of  any  kind  on  any  non-dis- 
closure of  the  appellee  in  respect  to  any  matter. 

In  support  of  its  contention  (Br.  pp.  29-30)  that 
Anderson  relied  on  representations  made  by  Nash 
at  the  November  9,  1951,  meeting  appellant  cites 
Anderson's  own  version  of  the  meeting  as  a  cate- 
gorical fact.  Nash's  version  which  conflicts  in  every 
material  particular  is  skipped  over  lightly  with 
the  comment  that  "Nash's  testimony  of  the  1951 
meeting  differs  in  some  respects  from  that  of  An- 
derson." Thus  appellant  claims  reliance  upon  repre- 
sentations that  the  jury  found  were  never  made. 

In  the  trial  court,  appellant's  counsel  took  a  dif- 
ferent position.  After  posing  the  two  irreconcilable 
versions  of  the  meeting,  counsel  for  appellant  told 
the  jury  it  was  for  them  "to  resolve  the  conflict". 
(Tr.  Vol.  II,  p.  511). 

The  jury  ,as  noted  by  the  trial  court  (Tr.  Vol. 
II,  p.  511), "answered  these  rhetorical  questions  of 
counsel  by  their  verdict;  they  rejected  the  testi- 
mony of  Anderson  and  accepted  the  testimony  of 
Nash,"  and  found  as  an  independent  fact  (Ans.  to 
Spec.  Interrog.  No.  1,  Tr.  Vol.  II,  p.  500)  that  Mr. 
Anderson's  version  of  the  meeting  of  November  9, 
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1951,  which  is  set  forth  in  appellant's  brief  (pp.  29- 
30)  is  untrue. 

The  contention  in  the  brief  (p.  31)  that  appellant 
acted  in  reliance  on  its  belief  that  its  distributor- 
ship contract  would  run  indefinitely  is  contradicted 
by  Anderson  himself . 

It  is  perfectly  plain  that  appellant  recognized 
that  its  relationship  with  Buick  Division  was  a 
simple  contractual  one  and  that  its  rights  and 
duties  and  appellee's  rights  and  duties  were  those 
set  forth  in  the  contract.  In  a  memorandum  to  Wes- 
ton, the  General  Manager  of  appellant  (Tr.  Vol.  IV, 
p.  1303;  Def.  Ex.  A-33) ,  Anderson  stated: 

"It  should  be  made  very  clear  that  Anderson 
Buick  Company  has  a  contract  that  runs  for 
only  two  years  beginning  October  15, 1945.  This 
contract  definitely  terminates  October  15, 1947, 
with  no  recourse  for  Anderson  Buick  Company 
other  than  such  consideration  as  covered  in  the 
GM  contract  covering  unexpired  leases  and 
leasehold  improvements." 

Mr.  Anderson  further  testified  (Tr.  Vol.  IV,  p. 
1305)  with  reference  to  the  quoted  statement: 
"there  is  nothing  inaccurate  about  that  statement." 

In  spite  of  this  solemn  judicial  admission  by  the 
president  of  the  appellant  corporation,  appellant's 
Brief  asserts  (p.  31) that  Anderson  invested  sub- 
stantial sums  of  money  in  reliance  on  his  belief  that 
notwithstanding  the  term  of  his  contract  he  would 
be  recontracted  as  a  distributor  indefinitely.  The 
expenditures  alleged  to  have  been  made  in  reliance 
on  this  belief  were  as  follows : 

(a)  The  purchase  of  the  West  lake  Corporation 
stock  by  M.  O.  Anderson. 
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(b)  The  acquisition  of  the  Westlake  stock  by 
Anderson  Buick  Company. 

( c )  Construction  of  Unit  3. 

( d )  The  $500,000  mortgage  loan. 

(e)  Extensive  advertising. 

The  evidence  conclusively  demonstrated  that 
none  of  these  expenditures  was  made  as  a  result  of 
any  reliance  on  any  non-disclosure  and  the  jury  so 
found. 

(a)  The  purchase  of  the  Westlake  Corporationi 
stock  and  its  resale  to  Anderson  Buick  Com-l 
pany. 

M.  O.  Anderson  purchased  the  stock  of  Westlake 
Corporation,  owner  of  the  premises  leased  by  An-| 
derson  Buick  Company,  not  because  of  any  reliance 
as  to  tenure,  but  because  it  was  a  good  investment.] 
Mr.  Anderson  agreed  to  pay  $226,000  (Tr.  Vol.  Ill, 
p.  1109)  for  the  outstanding  stock;  he  made  a  down! 
payment  of  $35,000  of  which  $18,000  was  an  advance| 
from  Anderson  Buick  Company   (Tr.  Vol.  Ill,  p. 
1105).  Rental  payments  by  Anderson  Buick  Com-l 
pany  were  applied  upon  the  purchase  price  (PI.  Ex. 
63,  (Tr.  Vol.  Ill,  p.  986).  After  $75,000  to  $85,000  of 
installment  payments  had  thus  been  made  for  hisl 
personal  account  (Tr.  Vol.  Ill,  p.  1110),  Anderson) 
Buick  Company  agreed  to  buy  the  stock  from  Mr.f 
Anderson  for  $350,000.  It  elected  to  pay  the  balance 
due  for  Westlake  Building  Company  stock  and  made 
final  payment  to  Mr.  Anderson  in  1950.  Thus  Mr.l 
Anderson  enjoyed  a  capital  gain  of  $125,000  on  anj 
investment  of  $17,000. 

(b)  Construction  of  Unit  3 
The  reason  stated  by  Mr.  Anderson  for  the  con- 1 


35 

struction  of  Unit  3  was  that  "we  were  ambitious 
and  needed  more  space  and  had  to  have  more  room 
for  cars  and  parts  and  the  market  was  expanding" 
(Tr.Vol.ni,p.lll4). 

That  these  were  retail  facihties  there  can  be  no 
doubt  (Def.  Ex.  A-24,  Tr.  Vol.  IV,  pp.  1221-24,  Tr. 
Vol.  V,  pp.  1733-40,  Tr.  Vol.  Ill,  pp.  1114-21). 

( c )  The  $500,000  mortgage  loan 

Whichever  of  Mr.  Anderson's  several  accounts  as 
to  the  reason  for  the  $500,000  loan  is  accepted,  it  is 
clear  beyond  the  possibility  of  argument  that  the 
money  was  utilized  in  the  retail  rather  than  the  dis- 
tributor aspect  of  its  business  (see  swpra,  pp.  22-24) . 

( d )  Expenditures  for  advertising 

Mr.  Anderson's  testimony  on  the  trial  that  he 
would  not  have  spent  money  advertising  if  he  had 
known  that  his  distributorship  would  not  be  re- 
newed indefinitely  and  that  his  advertising  related 
to  his  wholesale  operation  rather  than  his  retail  op- 
eration was  so  inherently  incredible  that  it  moved 
the  Court  to  examine  Mr.  Anderson  at  length  (Tr. 
Vol.  V,  pp.  1632-37).  One  example  will  suffice  to 
show  that  the  witness's  testimony  bordered  on  the 
ludicrous : 

"The  Court:  You  said  that  had  you  known 
Buick  Division's  policy  as  you  allege  with 
reference  to  the  distributorship,  that  you 
would  not  have  employed  this  man  or 
these  people  in  this  advertising  depart- 
ment in  the  year  1947? 

A:  No. 

The  Court:     My  question  is:     Is  your  ans- 
wer the  same  if  you  consider  the  fact  that 
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during  that  year  you  had  a  gross  sale  of 
$4,450,000  in  cars  and  parts  and  service? 

A:     Yes,  it's  the  same,  your  Honor." 
No  comment  seems  necessary. 

8.      Anderson  Alleged  Discovery  That  He  Had  Been 
Defrauded 

Appellant  asserts  (Br.  p.  32)  that  appellant  did 
not  discover  that  it  had  been  defrauded  until  Oc- 
tober of  1953. 

In  two  verified  complaints,  it  was  alleged  that  the 
fraud  was  first  discovered  on  July  10, 1952,  the  date 
of  the  Portland  meeting  advising  of  the  ending  of 
the  distributorship  on  June  30, 1953. 

On  June  19,  1957,  over  the  objection  of  the  de- 
fendant. Judge  Bowen  permitted  plaintiff  to  amend 
the  amended  complaint  in  an  attempt  to  meet  de- 
fendant's affirmative  defense  of  waiver.  This  third 
verified  pleading  alleged  that  the  fraud  was  first 
discovered  on  October  21,  1953,  a  date  considered 
safely  past  November  1,  1952,  when  plaintiff  exe- 
cuted the  last  distributorship  contract.  (Tr.  Vol.  I, 
p. 365). 

The  intelligence  which  appellant  contends  gave 
it  first  knowledge  that  it  had  been  defrauded  is 
Plaintiff's  Exhibit  81  which  is  a  letter  dated  Oc- 
tober 21,  1953,  and  sent  to  one  Friedlander,  a  cus- 
tomer of  Anderson  Buick  Company.  Mr.  Anderson  j 
testified  that  "it  was  in  October,  1953,  when  Mr. 
Paul  Friedlander,  a  customer  of  ours,  brought  this 
letter  to  my  office."  (Tr.  Vol.  Ill,  p.  1070). 

Thus  when  Mr.  Anderson  verified  the  first  two 
complaints  which  alleged  that  he  knew  that  appel- 
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lant  had  been  defrauded  on  July  10, 1952,  he  had  be- 
fore him  the  Friedlander  letter  of  October  21,  1953 
(PL  Ex.  81,  Tr.  Vol.  Ill,  pp.  1070-73) .  How  Mr.  Ander- 
son could  know  a  fact  occurred  on  July  10,  1952, 
with  sufficient  certainty  to  solemnly  swear  to  it  on 
July  5,  1955,  and  again  on  May  17,  1957,  and  then 
swear  on  June  19,  1957,  that  he  did  not  know  the 
same  fact  until  October  21,  1953,  was  never  ex- 
plained to  the  jury.  The  Friedlander  letter  was  ad- 
mitted into  evidence  as  testing  Mr.  Anderson's 
credibility  (Tr.  Vol.  Ill,  p.  1070),  as  indeed  it  did. 

SUMMARY  OF  ARGUMENT 

By  its  general  verdict  and  answers  to  the  inter- 
rogatories, the  jury  found  that  appellee  had  not 
been  guilty  of  any  fraud;  that  appellant  was  not 
justified  in  acting  on  the  assumption  that  its  dis- 
tributorship would  be  continued  indefinitely;  that 
appellant  did  not,  in  fact,  take  any  action  in  reliance 
upon,  or  suffer  any  damage  as  a  result  of,  the  al- 
leged misrepresentations  or  non-disclosure;  and 
that  appellant  did  not  enter  into  any  of  its  highly 
profitable  agreements  with  appellee  because  of  any 
business  compulsion  or  fraud.  There  was  abundant 
evidence  to  support  the  findings. 

The  Trial  Court  could  not  have  charged  that  the 
existence  of  a  relationship  of  trust  and  confidence 
had  been  established  as  a  matter  of  law.  The  evi- 
dence with  respect  to  the  nature  of  the  relationship 
between  the  parties,  like  the  evidence  with  respect 
to  each  of  the  other  basic  issues  in  the  case,  was  in 
direct  and  irreconcilable  conflict.  Accordingly,  the 
Court  properly  left  it  to  the  jury  to  determine,  as  a 
question  of  fact,  "upon  all  the  evidence  exactly  what 
that  relationship  was"  and  "if  you  are  satisfied 
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that  a  relationship  of  trust  and  confidence  did  exist 
*  *  *  whether  in  fact  the  overall  policy  of  General 
Motors  with  reference  to  continuance  of  the  existing 
distributorship  was  of  such  a  nature  as  fell  within 
the  orbit  of  the  relationship  of  trust  and  confidence 
and  should  have  been  disclosed  to  Anderson  Buick 
Company"  (Tr.  Vol.  VI,  p.  2400).  There  was  abun- 
dant evidence  to  support  the  findings  of  the  jury 
that  the  relationship  between  the  parties  was  not,  in 
fact,  one  of  trust  and  confidence  or  such  as  to  re- 
quire disclosure  of  the  alleged  policy. 

ARGUMENT 

I. 

BY  ITS  GENERAL  VERDICT,  AS  WELL  AS  BY  ITS 
ANSWERS  TO  THE  INTERROGATORIES,  THE  JURY 
FOUND  THAT  APPELLANT  HAD  FAILED  TO  ES- 
TABLISH THE  ESSENTIAL  ELEMENTS  OF  A  CAUSE 
OF  ACTION  FOR  FRAUD. 

APPELLANT'S  CONTENTION  THAT  THE  JURY 
FOUND  ALL  ESSENTIAL  ELEMENTS,  EXCEPT  A 
DUTY  TO  DISCLOSE,  IS  WITHOUT  MERIT. 

Appellant  prefaces  its  argument  concerning  the 
alleged  error  in  the  Court's  charge  with  a  prelim- 
inary contention  that  is  wholly  unfounded.  The  pre- 
liminary contention  (Br.  pp.  45-51)  is  that  the  al- 
leged error  in  the  charge  requires  reversal  of  the 
judgment  because,  if  there  was  a  duty  to  disclose, 
the  jury's  answers  to  the  interrogatories  estab- 
lished each  of  the  other  elements  necessary  to  es- 
tablish appellant's  claim  of  fraud.  Accordingly,  ap- 
pellant contends,  if  there  was  a  duty  to  disclose, 
"the  jury's  general  verdict  necessarily  would  have 
been  in  favor  of  Anderson  rather  than  of  General 
Motors"  (Br.  p.  51).  The  contention  is  baseless. 
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A.      The  law  of  Washington  as  to  fraud. 

The  nine  essential  elements  of  a  cause  of  action 
for  fraud  have  been  reiterated  in  case  after  case 
by  the  Supreme  Court  of  Washington.  Webster  v. 
Romano  Engineering  Corp.,  178  Wash.  118, 120-1,  34 
P.2d  428,  430  (1934);  Peoples  National  Bank  of 
Washington  v.  Brown,  37  Wn.  2d  49,  60,  221  P.2d 
530,  536  (1950) ;  Graff  v.  Geisel,  39  Wn.  2d  131,  141, 
234  P.2d  884,  889-90  (1951) ;  Puget  Sound  National 
Bank  v.  McMahon,  153  Wash.  Dec.  40,  42,  330  P.2d 
559,560(1958): 

"These  are:  (1)  A  representation  of  an  exist- 
ing fact;  (2)  its  materiality;  (3)  its  falsity; 
(4)  the  speaker's  knowledge  of  its  falsity  or 
ignorance  of  its  truth;  (5)  his  intent  that  it 
should  be  acted  on  by  the  person  to  whom  it  is 
made;  (6)  ignorance  of  its  falsity  on  the  part 
of  the  person  to  whom  it  is  made;  (7)  the  lat- 
ter's  reliance  on  the  truth  of  the  representation ; 
(8)  his  right  to  rely  upon  it;  (9)  his  consequent 
damage."  Webster  v.  Romano  Engineering 
Corp.,  supra. 

Failure  of  proof  of  a  single  one  of  the  nine  essen- 
tial elements  wholly  bars  recovery  in  a  fraud  action. 
Loehr  v.  Manning,  4:4:  Wn.  2d  908,  272  P.2d  133 
(1954).  In  Puget  Sound  National  Bank  v.  A.  J.  Mc- 
Mahon,  supra,  the  Court  again  reiterated  the  settled 
rule: 

"In  an  action  for  fraud,  the  burden  is  upon 
plaintiff  to  prove  the  existence  of  all  the  essen- 
tial and  necessary  elements  'that  enter  into  its 
composition'  *  *  *.  All  of  the  ingredients  must 
be  found  to  exist.  The  absence  of  any  one  of 
them  is  fatal  to  a  recovery."  (330  P.2d  at  p. 
560-1). 

The  burden  of  proof  upon  the  plaintiff  is  partic- 
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ularly  heavy  because,  in  Washington  as  in  many 
jurisdictions,  the  presumption  of  innocence  of 
fraud  is  as  strong  as  "the  presumption  of  innocence 
of  crime."  See  Dobbin  v.  Pacific  Coast  Coal  Com- 
pany, 25  Wn.  2d  190,  202,  170  P.2d  642,  648  (1946) : 

''  'It  follows  from  the  rule  that  fraud  will  not 
be  presumed  that  the  burden  of  proving  fraud 
rests  on  the  party  who  relies  on  it  either  for 
the  purpose  of  attack  or  defense. 

**  'The  rules  which  impose  the  burden  of  proof 
on  one  alleging  fraud  and  which  deny  a  presump- 
tion of  fraud  rest  on  the  fact  that  fraud  is  re- 
garded as  criminal  in  its  essence,  and  involves 
moral  turpitude  at  least,  while,  on  the  other 
hand,  the  presumption  is  that  all  men  are  hon- 
est, that  individuals  deal  fairly  and  honestly, 
that  private  transactions  are  fair  and  regu- 
lar, and  that  participants  act  in  honesty  and 
good  faith.  The  presumption  is  against  the  ex- 
istence of  fraud  and  in  favor  of  innocence,  the 
presumption  against  fraud  approximating  in 
strength  the  presumption  of  innocence  of 
crime/  (Italics ours.) " 

Whether  the  claim  for  fraud  is  based  upon  a  state- 
ment of  fact,  shown  to  be  untrue,  or  a  failure  to 
speak  where  there  is  a  duty  to  speak,  proof  of  an 
actual  intent  to  deceive  and  defraud  is  of  the  very 
essence  of  the  cause  of  action.  As  stated  by  the 
Court  in  Brown  v.  Underwriters  at  Lloyds,  153 
Wash.  Dec.  126,  130,  332  P.2d  228,  231  (1958) : 

"Over  a  hundred  years  ago,  the  supreme  court 
of  North  Carolina  in  Tilghman  v.  West,  43  N. 
C.  183, 184,  declared: 

'  *  *  *  Fraud  cannot  exist,  as  a  matter  of  fact, 
where  the  intent  to  deceive  does  not  exist;  for 
it  is  emphatically  the  action  of  the  mind  which 
gives  it  existence. 


*  *  *  » '» 
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In  Lincoln  v.  Keene,  51  Wn.  2d  171,  173-4,  316  P. 
2d  899, 901  (1957) ,  the  Court  said: 

"The  applicable  general  rules  with  reference 
to  fraud  by  concealment  are :  *  *  * 

"(3)  If  the  circumstances  surrounding  the 
contract  impose  a  duty  upon  one  of  the  parties 
to  disclose  all  material  facts  known  to  him  and 
not  known  to  the  other,  want  of  disclosure  with 
intent  to  deceive  will  amount  to  fraud."  (Em- 
phasis supplied). 

B.      The  Jury's  Verdict 

Appellant's  contention  that,  if  there  was  a  duty 
to  disclose,  the  jury's  answers  to  the  interrogatories 
established  an  intent  to  deceive  and  each  of  the 
other  elements  necessary  to  establish  its  claim  of 
fraud  is  so  demonstrably  without  basis  that  it  is 
difficult  to  believe  it  is  seriously  advanced. 

The  two  answers  upon  which  appellant  relies 
are  each  to  be  read  in  the  light  of  the  jury's 
general  verdict,  which  resolved  all  issues  of 
fact  in  favor  of  appellee,  and  in  the  light  of  the 
jury's  further  specific  findings.  The  further  specific 
findings  were  that  appellee  did  not  "during  the 
period  1937-1941  formulate  and  adopt  a  policy  which 
in  substance  provided  for  the  termination  of  the  dis- 
tributorship of  Anderson  Buick  Company"  and  that 
appellee  did  not  "continuously  have  such  a  policy 
for  the  period  from  1941  to  July  10, 1952"  (Tr.  Vol. 
II,  p.  501).  These  basic  findings  were  not  only  sup- 
ported but  were  compelled  by  the  evidence. 

The  two  findings  invoked  by  appellant  are  (1) 
the  finding  that,  on  November  9,  1951,  appellee  had 
a  policy  which,  in  substance,  provided  for  the  term- 
ination of  appellant's  distributorship  and  (2)  the 
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finding  that  appellant  did  not  know  and  was  not 
chargeable  with  knowledge  thereof.  The  jury  made 
no  other  findings  on  which  appellant  could  or  does 
attempt  to  rely.  Even  assuming,  contrary  to  the 
fact,  that  the  jury  had  found  the  relationship  be- 
tween the  parties  to  have  been  '*a  confidential  rela- 
tionship" and  that  such  a  policy  "fell  within  the 
orbit  of  the  relationship  of  trust  and  confidence" 
(Tr.  Vol.  VI,  p.  2400)  so  as  to  require  appellee  to 
notify  appellant  thereof,  these  findings  would  still 
be  wholly  insufficient  to  establish  a  cause  of  action 
for  fraud. 

The  jury  would  still  have  to  find  (1)  that  ap- 
pellee's failure  to  notify  appellant  of  its  alleged 
policy  was  due  to  an  intention  to  deceive  and  de- 
fraud appellant,  (2)  that,  despite  the  express  pro- 
visions of  the  written  agreements  between  the  par- 
ties, appellant  had  the  right  to  rely  upon  the  as- 
sumption that  its  distributorship  would  be  indef- 
initely continued  and  (3)  that  appellant  had  in  fact 
acted  in  reliance  upon  such  assumption  and  suffered 
damages  as  a  result  of  any  action  so  taken. 

Far  from  so  finding,  the  jury  found  exactly  the 
opposite  by  its  general  verdict  in  favor  of  appellee, 
as  well  as  by  its  answers  to  the  interrogatories. 
There  was  substantial  evidence  to  support  a  finding 
by  the  jury  in  favor  of  appellee  on  each  of  the  issues 
which  the  Court  submitted  to  the  jury  in  its  charge. 
In  Traders  &  General  Ins.  Co.  v.  Powell^  177  F.  2d 
660, 663  (8  Cir.  1949) ,  the  Court  said: 

"The  sole  question  for  our  determination  on 
this  issue  is,  therefore,  whether  there  is  any 
substantial  evidence  to  support  the  verdict  of 
the  jury  for  the  appellee.  In  considering  this 
question  we  assume  as  established  all  the  facts 
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that  appellee's  evidence  reasonably  tends  to 
prove,  and  there  must  be  drawn  in  her  favor  all 
the  inferences  fairly  deductible  from  such 
facts.  Lumbra  v.  United  States^  290  U.S.  551, 
552,  54  S.Ct.  272,  78  L.Ed.  492;  Sears,  Roebuck 
&  Co.  V.  Scroggins,  8  Cir.,  140  F.2d  718,  723;  F, 
H.  Peavey  &  Co.  v.  First  National  Bank  of  Dick- 
inson, 8  Cir.,  140  F.2d  815.  Problems  presented 
by  conflicting  evidence  or  depending  upon  cred- 
ibility of  witnesses  and  weight  of  the  evidence 
are  to  be  decided  by  the  jury  and  not  by  this  or 
the  trial  court.  Walkup  v.  Bardsley,  8  Cir.,  Ill 
F.2d  789;  Lynch  v.  United  States,  2  Cir.,  162 
F.2d  987." 

1.  In  its  charge,  the  Court  expressly  left  it  to 
the  jury  to  determine  whether  there  was  any  inten- 
tion on  the  part  of  appellee  to  deceive  and  defraud 
appellant,  either  by  the  statements  attributed  to 
Mr.  Nash  or  by  appellee's  failure  to  notify  appellant 
of  its  alleged  poHcy  (Tr.  Vol.  VI,  pp.  2408,  2425). 
By  its  general  verdict  for  appellee,  the  jury  found 
that  there  was  no  such  intention. 

2.  In  its  charge,  after  summarizing  the  provi- 
sions of  the  written  agreements  between  the  par- 
ties (Tr.  Vol.  VI,  pp.  2413-16),  the  Court  expressly 
left  it  to  the  jury  to  determine, 

"whether  the  Anderson  Buick  Company  re- 
ceived such  notice  from  their  contents  as  to 
make  it  unreasonable  for  that  company,  exer- 
cising ordinary  business  prudence,  to  rely  upon 
any  statement  (2667)  which  might  have  been 
made  to  plaintiff  concerning  the  policy  of  Gen- 
eral Motors,  particularly  with  reference  to  a 
continuance  of  the  distributorship  beyond  the 
one-year  term  for  which  they  provided;  and 
also  whether  Anderson  Buick  Company  by 
these  annual  agreements  was  put  on  notice  that 
the  term  of  its  distributorship  was  limited  to  a 
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period  of  one  year  and  that  further  renewal 
might  thereafter  be  denied  plaintiff  by  General 
Motors  and  that  there  was  then  no  present  pol- 
icy of  General  Motors  which  operated  to  grant 
to  Anderson  Buick  Company  a  distributorship 
for  any  period  beyond  the  one  year  provided." 

By  its  general  verdict  for  appellee,  the  jury  found 
that  appellant  did  receive  such  notice  from  the  writ- 
ten agreements. 

3.  In  its  charge,  the  Court  expressly  left  it  to  the 
jury  to  determine  whether  appellant  had  acted  in 
reliance  upon,  and  suffered  any  damages  as  a  result 
of,  the  alleged  misrepresentations  or  non-disclosure 
(Tr.  VI,  pp.  2409-10,  2418-19,  2422,  2425-26).  By  its 
general  verdict  for  appellee,  which  was  supple- 
mented by  its  specific  finding  in  answer  to  Inter- 
rogatory No.  9(a)  (Tr.  Vol.  II,  p.  502),  the  jury 
found  that  appellant  had  not  acted  in  reliance  upon, 
or  suffered  damages  as  a  result  of,  the  alleged  mis- 
representations or  non-disclosure. 

4.  Finally,  the  Court,  without  objection  or  ex- 
ception by  appellant,  charged  that  (Tr.  Vol.  VI,  p. 
2417) 

"these  agreements  constitute  in  law  an  abso- 
lute and  complete  refutation  of  any  claim  of  re- 
liance upon  any  representation  other  than  those 
expressly  set  forth  in  the  agreements  or  that 
plaintiff  sustained  any  injury  as  a  result  of  the 
alleged  non-disclosure," 

unless  the  jury  found  that  appellant,  as  it  claimed, 
had  been  caused  to  enter  into  the  agreements  by 
"business  compulsion"  or  fraud  on  the  part  of  ap- 
pellee. Both  by  its  general  verdict  and  by  its  answers 
to  Interrogatory  No.  10  (Tr.  Vol.  H,  pp.  502-03)  the 
jury  found  that  appellant  had  not  been  caused  to 


45 

enter  into  the  written  agreements  either  by  "busi- 
ness compulsion"  or  by  fraud. 

Appellant's  contention  (a)  that  appellee  had 
fraudulently  sought  to  induce  appellant  to  believe 
that  its  distributorship  would  be  continued  indefi- 
nitely, (b)  that  appellant  was  justified  in  relying 
upon  such  belief,  and  (c)  that  appellant  had,  in  fact, 
acted  in  reliance  on  such  a  belief  was  in  complete 
and  irreconcilable  conflict  with  the  express  provi- 
sions of  the  written  agreements  between  the  parties. 
Each  of  the  earlier  annual  agreements  contained 
ninety-day  cancellation  clauses  and  each  of  the 
agreements  entered  into  after  1947  limited  the  term 
of  the  distributorship  to  one  year  (Tr.  Vol.  VI,  p. 
2389)  and  expressly  provided  (Tr.  Vol.  I,  p.  54) : 

"At  the  end  of  the  stipulated  term,  this 
Agreement  shall  automatically  terminate  with- 
out notice  or  action  on  the  part  of  either  party 
unless  sooner  terminated  as  hereinafter  pro- 
vided in  Section  26." 

The  final  article  of  the  agreements,  entitled  ^'Sole 
Agreement  of  the  Parties'^  specifically  stated  (Tr. 
Vol  I,  pp.  97-98): 

"No  change  in,  addition  to,  or  erasure  of  any 
printed  portion  of  this  Agreement  (except  the 
filling  in  of  blank  lines)  shall  be  valid  or  bind- 
ing upon  Seller  unless  the  same  is  approved  in 
writing  by  the  General  Manager  or  General 
Sales  Manager  of  Seller. 

"There  are  no  other  agreements  or  under- 
standings, either  oral  or  in  writing,  between  the 
parties  affecting  this  Agreement  or  relating  to 
the  sale  or  servicing  of  Buick  motor  vehicles, 
chassis,  parts  or  accessories. 

"This  Agreement  cancels  and  supersedes  all 
previous  agreements  between  the  parties." 
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Appellant's  contention  that  it  suffered  substan- 
tial losses  as  a  result  of  appellee's  failure  to  notify 
it  that  its  distributorship  would  not  be  continued 
indefinitely  was  in  complete  and  irreconcilable  con- 
flict with  (a)  the  fact  that  Mr.  Anderson  personally 
realized  the  sum  of  $2,642,131  during  the  sixteen- 
year  period  on  the  basis  of  an  original  investment 
of  $7,500;  (b)  the  fact  that  the  corporate  net  worth 
increased  from  $75,657  on  December  31,  1936  (of 
which  amount  appellee  had  contributed  all  but 
$7,500)  to  a  corporate  net  worth  of  $1,248,037  on 
June  30, 1953  when  appellant  elected  not  to  continue 
its  relationship  with  appellee  on  a  dealership  basis, 
and  (c)  the  fact  that,  regardless  of  which  of  ap- 
pellant's varying  versions  of  the  purpose  of  its 
$500,000  loan  in  November,  1951  be  accepted,  not 
a  single  penny  of  the  amount  was  used  for  the  ac- 
quisition of  wholesale  facilities  (see  pp.  22-24, 
supra). 

There  is,  in  short,  no  possible  basis  for  appellant's 
bald  assertion  (Br.  p.  51)  that  "if  there  was  a  duty 
to  disclose  as  a  matter  of  law,  the  jury's  general 
verdict  necessarily  would  have  been  in  favor  of 
Anderson  rather  than  of  General  Motors." 

n. 

THE  COURT  DID  NOT  ERR  IN  FAILING  TO  IN- 
STRUCT  THE  JURY  THAT  APPELLEE  WAS  LEGALLY 
OBLIGATED  TO  NOTIFY  APPELLANT  OF  ITS  AL- 
LEGED POLICY. 

APPELLANT'S  SPECIFICATION  OF  ERROR  NO.  I 
IS  WITHOUT  MERIT. 

A.     The   Trial    Court's    Answer   to    Specification    of] 
Error  No.  I 

The  Trial  Court,  when  denying  appellant's  motion! 
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for  a  new  trial,  discussed  at  length  the  lack  of  basis 
for  Specification  of  Error  No.  I  (161  F.  Supp.  668, 
672.  674,  Tr.  Vol.  II,  pp.  511-12,  516-18) .  The  Court's 
conclusion  that  Specification  of  Error  No.  I  is 
groundless  is  amply  supported  by  the  record. 

B.    The  Court's  Charge 

The  Court's  charge  clearly  presented  to  the  jury 
the  basic  factual  issue  raised  by  the  conflicting 
claims  and  evidence  of  the  parties.  The  Court  first 
described  the  nature  of  appellant's  claim  of  fraud 
by  non-disclosure  and  then  summarized  briefly  the 
basic  uncontroverted  facts  with  respect  to  the  over- 
all relationship  between  the  parties  (Tr.  Vo.  VI,  pp. 
2397-98) : 

"There  was  a  commercial  and  business  rela- 
tionship between  the  plaintiffs  and  General 
Motors.  Plaintiff  was  in  this  locality  as  the 
marketing  outlet  of  the  Buick;  each  party  had 
a  real  business  interest  in  each  other's  opera- 
tions. 

'The  Anderson  Corporation  functioned  as  a 
business  enterprise  controlled  by  its  own  stock- 
holders and  officers,  and  General  Motors  did 
not  share  in  its  profits,  save  during  the  early 
years  when  Motors  Holding  was  a  stockholder." 

The  Court  then  stated  appellee's  contention  with 
respect  to  the  nature  of  the  relationship  between 
the  parties  (Tr.  Vol.  VI,  pp.  2398-99) : 

"It  is  the  contention  of  General  Motors  that 
its  interest  in  the  activities  of  the  Anderson 
Corporation  as  one  of  its  distributors  and  deal- 
ers was  upon  a  strictly  business  basis  as  was 
outlined  and  provided  for  by  the  written  agree- 
ments which  were  in  the  main  annually  made, 
that  such  supervision  as  it  exercised  was  to  see 


48 

that  these  agreements  were  observed  and  per- 
formed, that  the  actual  operation  of  the  distrib- 
utorship and  dealership  was  left  to  the  judg- 
ment and  ultimate  decision  not  of  General 
Motors  but  of  Anderson  Buick  Company  and 
that  while  the  relationship  was  of  a  friendly 
nature  it  was  entirely  a  relationship  of  two  sep- 
arate business  enterprises  where  General 
Motors  did  not  occupy  a  superiority  or  wield 
an  influence  over  the  distributor  or  dealer  by 
reason  of  a  confidence  and  trust  imposed  in  it. 
(2645). 

"It  is  also  contended  by  General  Motors  that 
it  set  up  minimum  working  capital  requirements 
only  to  insure  profitable  and  efficient  operation 
and  to  assure  that  the  facilities,  management 
and  resources  of  its  Distributors  and  Dealers 
were  adequate  to  expand  the  market  for  the 
Buick  automobile,  to  service  the  cars  sold  and 
to  create  and  preserve  good  will  for  the  Buick 
product  and  that  this  was  its  prerogative  under 
its  written  agreement." 

The  Court  then  charged  the  jury  with  respect  to 
the  applicable  law  where  a  confidential  relationship 
is  found  to  exist  and  what  facts  must  be  found  be- 
fore a  confidential  relationship  is  established  (Tr. 
Vol.  VI,  pp.  2399-2400): 

"The  law  says  that  where  a  confidential  re- 
lationship exists  that  there  arises  a  duty  of  loy- 
alty and  fair  dealing  which  includes  a  duty  of 
full  disclosure  of  all  matters  directly  bearing 
upon  the  subject  matter  of  their  dealings,  par- 
ticularly where  the  matter  lies  peculiarly 
within  the  knowledge  of  one  party  and  the  other 
has  no  reasonably  available  means  of  access  to 
that  knowledge. 

"You  will  be  mindful,  however,  that  to  es- 
tablish a  relationship  of  trust  and  confidence 
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upon  the  violation  of  which  fraud  may  be  based, 
there  must  be  something  more  than  mere 
friendly  relations  or  confidence  in  another's 
honesty  and  integrity.  There  must  be  something 
which  impels  or  induces  the  trusting  party  to 
relax  the  care  and  vigilance  which  he  otherwise 
should  and  ordinarily  would,  exercise  and  there 
(2646)  must  be  a  continuing  dependence. 

"It  is  the  contention  of  the  plaintiff  that  a  re- 
lationship of  trust  and  confidence  existed.  It  is 
for  you  to  decide  upon  all  the  evidence  exactly 
what  that  relationship  was.  In  law,  a  relation- 
ship of  trust  and  confidence  extends  to  all  mat- 
ters as  to  which  confidence  is  reposed  and  in 
which  superiority  and  influence  resulting  from 
such  confidence  may  be  exercised  by  one  person 
over  another.  The  impulse  of  man  to  trust  one 
in  whom  he  has  reposed  his  confidence  is  not  ig- 
nored by  the  law.  If  you  are  satisfied  that  a  re- 
lationship of  trust  and  confidence  did  exist  be- 
tween the  parties  to  this  suit,  you  must  then 
inquire  whether  in  fact  the  overall  policy  of 
General  Motors  with  reference  to  continuance 
of  the  existing  distributorship  was  of  such  a 
nature  as  fell  within  the  orbit  of  the  relation- 
ship of  trust  and  confidence,  and  should  have 
been  disclosed  to  Anderson  Buick  Company  by 
General  Motors  in  good  conscience  and  fair 
dealing  as  that  is  measured  in  the  thinking  of 
honest  and  honorable  men  in  the  light  of  their 
relationship. 

"The  suppression  of  a  material  fact  which 
a  party  is  bound  in  good  faith  to  disclose  is 
equivalent  to  a  false  representation,  since  it 
constitutes  an  indirect  representation,  that 
such  fact  does  (2647)  not  exist.  You  must,  how- 
ever, first  be  satisfied  that  such  an  obligation 
to  speak  on  the  matter  is  present  by  reason  of 
a  duty  arsing  from  the  relationship  of  the  par- 
ties." 
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Appellant  made  no  objection  and  took  no  excep- 
tion to  any  of  the  above  quoted  portions  of  the 
charge. 

C.    Appellant's  Requested  Instruction 

The  instruction  requested  by  appellant  consisted 
of  two  sentences  and  covered  two  separate  points: 
(1)  the  nature  of  the  relationship  between  the  par- 
ties and  (2)  the  scope  of  the  duty  of  disclosure  re- 
quired by  the  alleged  relationship  (Tr.  Vol.  II,  p. 
415): 

"[1]  You  are  instructed  that  the  relation- 
ship between  the  defendant  General  Motors  Cor- 
poration as  manufacturer  and  the  plaintiff  An- 
derson Buick  Company  as  its  distributor  was  a 
relationship  that  gave  rise  to  a  duty  of  mutual 
trust,  confidence  and  loyalty  in  their  mutual 
business  dealings  with  respect  to  the  subject 
matter  thereof. 

"[2]  Such  a  duty  includes  the  duty  of  Gen- 
eral Motors  Corporation  to  disclose  to  Anderson 
Buick  Company  any  material  matter  respect- 
ing the  subject  matter  of  their  business  deal- 
ings that  was  peculiarly  within  the  knowledge 
of  the  defendant  and  as  to  which  the  plaintiff 
was  ignorant." 

The  Court  could  not  and  did  not  give  appellant's 
proposed  charge  with  respect  to  the  nature  of  the 
relationship  between  the  parties  because,  as  stated 
by  the  Court  (Tr.  Vol.  II,  p.  518) , 

"The  evidence  presented  a  sharp  conflict  as 
to  the  manner  in  which  plaintiff  corporation 
and  defendant  operated  in  their  dealings.  This 
conflict  also  extended  to  the  matters  on  which 
plaintiff  claimed  it  sought  or  received  help,  as- 
sistance, advice  or  guidance  from  the  defendant." 

Accordingly,  the  Court  left  this  disputed  question 
of  fact  to  the  jury   (Tr.  Vol.  VI,  p.  2400) : 
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"It  is  the  contention  of  the  plaintiff  that  a 
relationship  of  trust  and  confidence  existed.  It 
is  for  you  to  decide  upon  all  the  evidence  exact- 
ly what  that  relationship  was." 

The  Court  could  and  did  give,  in  language  sub- 
stantially identical  with  that  proposed  by  appellant, 
the  second  portion  of  appellant's  proposed  instruc- 
tion relating  to  the  scope  of  the  duty  of  disclosure 
required  by  a  relationship  of  "trust  and  confi- 
dence." In  this  connection  the  Court  charged  (Tr. 
Vol.  VI,  p.  2399): 

"The  law  says  that  where  a  confidential  re- 
lationship exists  that  there  arises  a  duty  of 
loyalty  and  fair  dealing  which  includes  a  duty 
of  full  disclosure  of  all  matters  directly  bear- 
ing upon  the  subject  matter  of  their  dealings, 
particularly  where  the  matter  lies  peculiarly 
within  the  knowledge  of  one  party  and  the 
other  has  no  reasonably  available  means  of  ac- 
cess to  that  knowledge." 

The  Court  further  charged  (Tr.  Vol.  VI,  p.  2400) : 

"If  you  are  satisfied  that  a  relationship  of 
trust  and  confidence  did  exist  between  the  par- 
ties to  this  suit,  you  must  then  inquire  whether 
in  fact  the  over-all  policy  of  General  Motors 
with  reference  to  continuance  of  the  existing 
distributorship  was  of  such  a  nature  as  fell 
within  the  orbit  of  the  relationship  of  trust 
and  confidence,  and  should  have  been  disclosed 
to  Anderson  Buick  Company  *  *  *." 

Appellant  made  no  objection  and  took  no  excep- 
tion to  this  basic  portion  of  the  Court's  charge.  Ap- 
pellant thus  conceded  that,  even  if  a  relationship  of 
"trust  and  confidence"  was  found  to  exist,  the  fur- 
ther question  of  whether  the  asserted  policy  fell 
within  the  area  where  trust  and  confidence  was  re- 
posed was  a  question  of  fact  for  the  jury. 
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Appellant's  basic  contention  on  this  appeal,  as 
stated  in  Specification  of  Error  No.  I  (Br.  p.  45) 
and  argued  at  pages  45-81  thereof,  is  that 

"The  Court  erred  in  failing  to  instruct  the 
jury  that  General  Motors  owed  Anderson,  as  a 
matter  of  law,  a  duty  to  disclose  its  distributor' 
ship  termination  policy."  (Emphasis  supplied). 

This  basic  contention  and  appellant's  entire  argu- 
ment in  connection  therewith  is  based  upon  a  false 
assumption.  It  assumes  that  appellant  requested 
the  Court  to  instruct  the  jury  that  appellee  was 
obligated,  as  a  matter  of  law,  to  disclose  its  alleged 
"distributorship  termination  policy."  However,  as 
pointed  out  above,  appellant  did  not,  in  fact,  make 
any  such  request.  On  the  contrary,  both  by  failing 
to  request  such  an  instruction  and  by  its  acquies- 
cence in  the  instruction  given  by  the  Court,  appel- 
lant conceded  that,  even  if  a  relationship  of  trust 
and  confidence  was  found  to  exist,  the  question  of 
whether  the  alleged  distributorship  termination  pol- 
icy "was  of  such  a  nature  as  fell  within  the  orbit  of 
the  relationship  of  trust  and  confidence  and  should 
have  been  disclosed"  was  a  question  of  fact  for  the 
jury. 

It  is  not  open  to  appellant  now  to  assert  that  the 
Court  erred  in  failing  to  give  an  instruction  never 
requested — i.e.,  that  appellee  was  required,  as  a 
matter  of  law,  affirmatively  to  notify  appellant  of 
its  alleged  "distributorship  termination  policy." 
Rule  51  of  the  Federal  Rules  of  Civil  Procedure  ex- 
pressly provides : 

"*  *  *  pg^o  party  may  assign  as  error  the  giv- 
ing or  failing  to  give  an  instruction  unless  he 
objects  thereto  before  the  jury  retires  to  con- 
sider its  verdict,  stating  distinctly  the  matter  to 
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which  he  objects  and  the  grounds  of  his  objec- 
tion." 

Accordingly,  on  this  appeal,  the  only  point  prop- 
erly raised  by  appellant's  Specification  of  Error  No. 
I  is  the  claim  that  the  Court  erred  in  refusing  to 
charge  that  a  relationship  of  * 'trust  and  confidence" 
had  been  established  as  a  matter  of  law. 

D.     Appellant's  Argument 

The  Contention  That  the  Court  Should  Resolve  the 
Factual  Issues 

Appellant  advances  the  proposition  (Br.  pp.  54- 
57)  that  the  question  of  whether  a  duty  to  disclose 
exists  "should  be  determined  by  the  Court  as  a  mat- 
ter of  law."  Appellant's  statement  of  the  proposition, 
as  well  as  its  further  contention  that  it  is  for  the 
Court  to  determine  the  nature  of  ''the  relationship 
existing  between  the  parties,"  begs  the  question.  It 
assumes  (a)  that  the  ultimate  facts  with  respect  to 
the  nature  of  the  relationship  are  wholly  uncontro- 
verted  and  ( b )  that  no  conflicting  inferences  can  be 
drawn  from  the  uncontroverted  facts.  In  the  in- 
stant case  there  is  no  possible  basis  for  a  conten- 
tion that  the  facts  with  respect  to  the  nature  of  the 
relationship  were  uncontroverted,  much  less  for  a 
contention  that  the  only  inferences  which  could  be 
drawn  from  the  facts  were  that  a  "confidential  re- 
lationship" existed. 

If  appellant  is  actually  contending,  as  it  appears 
to  be,  that  in  a  fraud  case  the  Court  should  take  over 
the  function  of  the  jury  and  ( a )  first  determine  the 
actual  nature  of  the  relationship  by  itself  resolving 
the  controverted  facts  and  the  inferences  to  be 
drawn  from  any  uncontroverted  facts  and  (b)  then 
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determine  whether  the  facts  found  by  the  Court 
created  a  duty  to  disclose,  appellant  is  propos- 
ing a  complete  abandonment  of  the  concept  of  the 
respective  functions  of  a  Court  and  jury,  as  it  exists 
in  our  system  of  jurisprudence. 

The  only  authority  cited  in  support  of  appellant's 
contention  is  a  quotation  of  the  last  paragraph  of  an 
article  published  in  1936  in  the  Texas  Law  Review. 
The  article,  devoted  largely  to  analysis  of  vendor- 
vendee  cases,  proposed  the  adoption  of  a  new  theo- 
retical standard  to  determine  whether  liability 
should  be  imposed  for  non-disclosure.  The  standard 
proposed  was  "the  standard  man"  and  ''what  the 
man  of  ordinary  moral  sensibilities  would  have 
done."  The  paragraph  quoted  by  appellant  proposed 
that  "the  standard  devised  in  this  paper"  should  be 
applied  by  the  Court,  rather  than  the  jury,  because 
the  Court  has  "the  benefit  of  all  the  experience  of 
his  predecessors."  As  far  as  can  be  ascertained, 
neither  the  proposed  new  "standard"  nor  its  pro- 
posed method  of  application  has  yet  been  adopted 
by  any  court. 

Not  only  does  appellant  cite  no  cases  in  support 
of  its  contention  that,  in  an  action  for  fraud,  the  ex- 
istence of  an  alleged  "confidential  relationship" 
should  be  determined,  as  a  manner  of  law,  by  the 
Court,  but  the  very  cases  cited  in  appellant's  brief 
expressly  recognize  that  this  is  a  question  of  fact. 
Thus,  in  Belle  v.  Wrigley,  233  Mo.  App.  43,  116  S.W. 
2d  217  (1938),  cited  on  pages  58,  59,  75  and  76  of 
appellant's  brief,  the  court  stated  (116  S.W.2d.  217, 
221): 

"A  confidential  relationship  may  be  said  to 
exist  where  two  persons  stand  in  such  a  rela- 
tion as  that,  while  it  continues,  confidence  is 
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necessarily  reposed  by  one  and  the  influence 
which  naturally  grows  out  of  that  confidence  is 
possessed  by  the  other.  *  *  *  'The  only  question 
is,  does  such  a  relation  in  fact  exist.' 

*  *     * 

"  'It  is  in  each  case  a  question  of  fact.  The  law 
regards  the  real  rather  than  the  nominal,  con- 
dition.' 

*  *     * 

"The  question  in  such  case  is  always  whether 
or  not  trust  is  reposed." 

The  fact  that  the  existence  of  a  "confidential  re- 
lationship" is  a  question  of  fact  and,  as  such,  to  be 
determined  by  the  jury  is  universally  recognized. 

"It  is  for  the  jury  to  determine  whether  a  con- 
fidential relation  existed  between  the  person 
making  the  representation  and  the  one  to  whom 
it  was  made  ..."  37  C.  J.  S.  Fraud  §  124. 

"Likewise  to  be  determined  as  issues  of  fact 
are  the  questions  whether  a  party  charged  in  a 
civil  action  with  fraud  concealed  facts  and 
whether  under  the  circumstances  it  was  his 
duty  to  disclose  more  than  he  did  disclose  or 
not  to  have  said  what  he  did  say.  A  conflict  in 
the  evidence  concerning  the  termination  of  a 
confidential  relationship  is  to  be  determined  by 
the  jury."  24  Am.  Jur.  Fraud  §  292. 

"  'Whether  a  duty  to  speak  exists  in  a  given 
case  is  a  question  depending  upon  the  peculiar 
facts  involved,  such  as  the  nature  of  the  trans- 
action, the  mutual  relation  of  the  parties,  and 
their  respective  knowledge  and  means  of 
knowledge.'  "  Kelley  v.  Von  Herberg,  184  Wash. 
165, 174-75, 50  P.2d  23, 27  (1935) . 

Where  a  party's  right  to  rely  on  a  false  statement 
is  predicated  on  a  confidential  relationship  between 
the  parties,  the  existence  of  the  relationship  is  a 
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question  of  fact  for  the  jury.  Burke  v.  Mayer,  105 
Wash.  1,  6,  177  Pac.  662,  663  (1919). 

As  recently  as  April  6, 1959,  the  Supreme  Court  of 
the  United  States  had  occasion  to  pass  upon  the  rel- 
ative functions  of  court  and  jury  in  determining  the 
actual  nature  of  an  asserted  relationship.  Baker  v. 

Eexas  &  Pacific  R.  Co., ....  U.S ,  3  L.  ed.  2d  756,  758 

(1959).  In  an  action  brought  under  the  Federal 
Employers'  Liability  Act  to  recover  damages  for 
the  death  of  petitioner's  decedent,  the  petition- 
er asserted  and  the  respondent  railroad  denied  the 
existence  of  an  employer-employee  relationship.  The 
trial  court  declined  to  submit  the  issue  to  the  jury, 
holding  as  a  matter  of  law  that  the  asserted  rela- 
tionship did  not  exist.  The  Court  held  that  this  was 
error  and  said : 

"Only  if  reasonable  men  could  not  reach  dif- 
fering conclusions  on  the  issue  may  the  question 
be  taken  from  the  jury.  *  *  *  'The  very  essence 
of  .  .  .  (the  jury's)  function  is  to  select  from 
among  conflicting  inferences  and  conclusions 
that  which  it  considers  most  reasonable.'  " 

Appellant' s  Basic  Contention 

Appellant  reaches  its  basic  contention  upon 
this  appeal  at  page  57  of  its  brief,  where  it  as- 
serts that  "The  relationship  in  the  instant  case  be- 
tween Anderson  and  General  Motors  was  such  that 
there  was  a  duty  to  disclose  as  a  matter  of  law." 
The  argument  in  support  of  the  assertion  appears 
at  pages  57-81  of  its  brief. 

Reduced  to  its  essence,  the  argument  may  be 
stated  in  the  form  of  a  syllogism,  with  the  major 
premise,  the  minor  premise  and  the  conclusion  all 
quoted  from  pages  57-58  of  appellant's  brief: 
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Major:  "A  duty  to  disclose  exists  between  par- 
ties occupying  a  confidential  relation- 
ship." 

Minor:  "General  Motors  occupied  a  confiden- 
tial relationship  to  Anderson." 

Conclusion:     "There  was  a  duty  to  disclose  as 
a  matter  of  law." 


Appellant's  Major  Premise 

Appellant's  major  premise  consists  of  the  broad 
generalization  that  "a  duty  to  disclose  exists  be- 
tween parties  occupying  a  confidential  relation- 
ship." Implicit  in  the  generalization  is  the  necessity 
of  first  determining  (a)  whether  a  "confidential  re- 
lationship" did,  in  fact,  exist  between  the  parties 
involved  and  (b)  whether  the  particular  matter  in 
question  did,  in  fact,  lie  within  the  area  of  any 
"trust  and  confidence"  which  were  actually  re- 
posed. 

Appellant  first  cites  a  miscellaneous  group  of 
five  cases  as  illustrating  the  breadth  of  the  concept 
of  a  fiduciary  or  confidential  relationship.  Stieber 
V.  Vanderlip,  136  Neb.  862,  287  N.W.  773  (1939); 
Wilson  V.  Rentie,  124  Okla.  37,  254  Pac.  64  (1926) ; 
Voellmeck  v.  Harding,  166  Wash.  93,  6  P.2d  373 
(1931) ;  Klika  v.  Albert  Wenzlick  Real  Estate  Co., 
150  S.W.  2d  18  (1941);  SeZZe  v.  Wrigley,  233  Mo. 
App.  43, 116  S.W.  2d  217  (1938) . 

None  of  these  cases  involved  the  question  of 
whether  the  Court  should  have  charged  the  jury 
that  a  "confidential  relationship"  had  been  estab- 
lished as  a  matter  of  law.  The  Stieber  and  Wilson 
cases  were  suits  in  equity.  The  Selle  case  involved 
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question  of  fact  for  the  jury.  Burke  v.  Mayer,  105 
Wash.  1,  6,  177  Pac.  662,  663  (1919). 

As  recently  as  April  6, 1959,  the  Supreme  Court  of 
the  United  States  had  occasion  to  pass  upon  the  rel- 
ative functions  of  court  and  jury  in  determining  the 
actual  nature  of  an  asserted  relationship.  Baker  v. 

Eexas  &  Pacific  R.  Co., ....  U.S ,  3  L.  ed.  2d  756,  758 

(1959).  In  an  action  brought  under  the  Federal 
Employers'  Liability  Act  to  recover  damages  for 
the  death  of  petitioner's  decedent,  the  petition- 
er asserted  and  the  respondent  railroad  denied  the 
existence  of  an  employer-employee  relationship.  The 
trial  court  declined  to  submit  the  issue  to  the  jury, 
holding  as  a  matter  of  law  that  the  asserted  rela- 
tionship did  not  exist.  The  Court  held  that  this  was 
error  and  said : 

"Only  if  reasonable  men  could  not  reach  dif- 
fering conclusions  on  the  issue  may  the  question 
be  taken  from  the  jury.  *  *  *  'The  very  essence 
of  .  .  .  (the  jury's)  function  is  to  select  from 
among  conflicting  inferences  and  conclusions 
that  which  it  considers  most  reasonable.'  " 


Appellant' s  Basic  Contention 

Appellant  reaches  its  basic  contention  upon 
this  appeal  at  page  57  of  its  brief,  where  it  as- 
serts that  "The  relationship  in  the  instant  case  be- 
tween Anderson  and  General  Motors  was  such  that 
there  was  a  duty  to  disclose  as  a  matter  of  law." 
The  argument  in  support  of  the  assertion  appears 
at  pages  57-81  of  its  brief. 

Reduced  to  its  essence,  the  argument  may  be 
stated  in  the  form  of  a  syllogism,  with  the  major 
premise,  the  minor  premise  and  the  conclusion  all 
quoted  from  pages  57-58  of  appellant's  brief: 


I 
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Major:  "A  duty  to  disclose  exists  between  par- 
ties occupying  a  confidential  relation- 
ship." 

Minor:  "General  Motors  occupied  a  confiden- 
tial relationship  to  Anderson." 

Conclusion:     ''There  was  a  duty  to  disclose  as 
a  matter  of  law." 


Appellant's   Mafor  Premise 

Appellant's  major  premise  consists  of  the  broad 
generalization  that  "a  duty  to  disclose  exists  be- 
:ween  parties  occupying  a  confidential  relation- 
ship." Implicit  in  the  generalization  is  the  necessity 
)f  first  determining  (a)  whether  a  "confidential  re- 
ationship"  did,  in  fact,  exist  between  the  parties 
nvolved  and  (b)  whether  the  particular  matter  in 
question  did,  in  fact,  lie  within  the  area  of  any 
'trust  and  confidence"  which  were  actually  re- 
posed. 

Appellant  first  cites  a  miscellaneous  group  of 
Live  cases  as  illustrating  the  breadth  of  the  concept 
Df  a  fiduciary  or  confidential  relationship.  Stieber 
D,  Vanderlip,  136  Neb.  862,  287  N.W.  773  (1939); 
Wilson  V.  Rentie,  124  Okla.  37,  254  Pac.  64  (1926) ; 
Voellmeck  v.  Harding,  166  Wash.  93,  6  P.2d  373 
(1931) ;  Klika  v.  Albert  Wenzlick  Real  Estate  Co., 
150  S.W.  2d  18  (1941);  Selle  v.  Wrigley,  233  Mo. 
A.pp.  43, 116  S.W.  2d  217  (1938) . 

None  of  these  cases  involved  the  question  of 
Arhether  the  Court  should  have  charged  the  jury 
:hat  a  "confidential  relationship"  had  been  estab- 
ished  as  a  matter  of  law.  The  Stieber  and  Wilson 
jases  were  suits  in  equity.  The  Selle  case  involved 
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question  of  fact  for  the  jury.  Burke  v.  Mayer,  105 
Wash.  1,  6,  177  Pac.  662,  663  (1919). 

As  recently  as  April  6, 1959,  the  Supreme  Court  of 
the  United  States  had  occasion  to  pass  upon  the  rel- 
ative functions  of  court  and  jury  in  determining  the 
actual  nature  of  an  asserted  relationship.  Baker  v. 

Eexas  &  Pacific  R.  Co., ....  U.S ,  3  L.  ed.  2d  756,  758 

(1959).  In  an  action  brought  under  the  Federal 
Employers'  Liability  Act  to  recover  damages  for 
the  death  of  petitioner's  decedent,  the  petition- 
er asserted  and  the  respondent  railroad  denied  the 
existence  of  an  employer-employee  relationship.  The 
trial  court  declined  to  submit  the  issue  to  the  jury, 
holding  as  a  matter  of  law  that  the  asserted  rela- 
tionship did  not  exist.  The  Court  held  that  this  was 
error  and  said : 

"Only  if  reasonable  men  could  not  reach  dif- 
fering conclusions  on  the  issue  may  the  question 
be  taken  from  the  jury.  *  *  *  'The  very  essence 
of  .  .  .  (the  jury's)  function  is  to  select  from 
among  conflicting  inferences  and  conclusions 
that  which  it  considers  most  reasonable.'  " 

Appellant^ s  Basic  Contention 

Appellant  reaches  its  basic  contention  upon 
this  appeal  at  page  57  of  its  brief,  where  it  as- 
serts that  "The  relationship  in  the  instant  case  be- 
tween Anderson  and  General  Motors  was  such  that 
there  was  a  duty  to  disclose  as  a  matter  of  law." 
The  argument  in  support  of  the  assertion  appears 
at  pages  57-81  of  its  brief. 

Reduced  to  its  essence,  the  argument  may  be 
stated  in  the  form  of  a  syllogism,  with  the  major 
premise,  the  minor  premise  and  the  conclusion  all 
quoted  from  pages  57-58  of  appellant's  brief: 
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Major:  "A  duty  to  disclose  exists  between  par- 
ties occupying  a  confidential  relation- 
ship." 

Minor:  ''General  Motors  occupied  a  confiden- 
tial relationship  to  Anderson." 

Conclusion:     "There  was  a  duty  to  disclose  as 
a  matter  of  law." 


Appellant's  Major  Premise 

Appellant's  major  premise  consists  of  the  broad 
generalization  that  "a  duty  to  disclose  exists  be- 
tween parties  occupying  a  confidential  relation- 
ship." Implicit  in  the  generalization  is  the  necessity 
of  first  determining  (a)  whether  a  "confidential  re- 
lationship" did,  in  fact,  exist  between  the  parties 
involved  and  (b)  whether  the  particular  matter  in 
question  did,  in  fact,  lie  within  the  area  of  any 
"trust  and  confidence"  which  were  actually  re- 
posed. 

Appellant  first  cites  a  miscellaneous  group  of 
five  cases  as  illustrating  the  breadth  of  the  concept 
of  a  fiduciary  or  confidential  relationship.  Stieber 
V.  Vanderlip,  136  Neb.  862,  287  N.W.  773  (1939) ; 
Wilson  V.  Rentie,  124  Okla.  37,  254  Pac.  64  (1926) ; 
Voellmeck  v.  Harding,  166  Wash.  93,  6  P.2d  373 
(1931) ;  Klika  v.  Albert  Wenzlick  Real  Estate  Co., 
150  S.W.  2d  18  (1941);  Selle  v.  Wrigley,  233  Mo. 
App.  43, 116  S.W.  2d  217  (1938). 

None  of  these  cases  involved  the  question  of 
whether  the  Court  should  have  charged  the  jury 
that  a  "confidential  relationship"  had  been  estab- 
lished as  a  matter  of  law.  The  Stieber  and  Wilson 
cases  were  suits  in  equity.  The  Selle  case  involved 
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the  sufficiency  of  a  pleading.  In  the  Voellmeck  and 
Klika  cases,  jury  verdicts  in  favor  of  the  plaintiffs 
were  sustained. 

The  relationship  between  the  parties  to  the  in- 
stant case  was  not  remotely  comparable  to  the  rela- 
tions involved  in  any  of  the  five  cases  cited.  They 
involved  relationships  between  an  incapacitated 
eighty  year  old  woman  and  her  daughter  and  legal 
advisors  (Stieber) ;  an  illiterate  elderly  negro  cou- 
ple and  their  trusted  business  and  legal  advisor 
(Wilson);  a  dominant  corporate  executive  and  an 
employee  to  whom  he  had  been  * 'benefactor,  counsel- 
lor, master  and  friend"  (Voellmeck) ;  an  inexperi- 
enced woman  and  a  real  estate  company  which  pur- 
ported to  act  as  her  confidential  advisor  (Klika) ; 
and  an  orphan  boy  and  a  farmer  who  induced  him 
to  work  for  nothing  by  a  false  pretense  of  legal 
adoption  (Selle). 

Appellant  next  cites  and  quotes  from  a  group  of 
nine  cases  in  support  of  the  general  proposition  that 
"a  principal  and  agent  have  a  duty  to  each  other 
to  make  a  full  disclosure  as  to  all  matters  material 
to  the  agency"  (Br.  pp.  61-68).  None  of  these  cases 
has  any  bearing  upon  the  issues  here  presented  be- 
cause the  relationship  between  the  parties  to  the  in- 
stant case  was  not  that  of  principal  and  agent. 
(See  supra,  pp.  27-29) . 

None  of  the  nine  cases  has  any  bearing  on  the 
single  issue  raised  by  appellant's  Specification  of 
Error  No.  I,  i.e.  whether  the  Court  erred  in  refus- 
ing to  charge  that  the  relationship  between  the 
parties  "gave  rise  to  a  duty  of  mutual  trust,  confi- 
dence and  loyalty."  None  has  any  bearing  on  the 
question  of  whether  the  relationship  between  the 
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parties  was  in  fact,  one  of  "trust  and  confidence," 
and,  if  so,  whether  appellee's  alleged  pohcy  did,  in 
fact,  lie  within  the  area  of  any  trust  and  confidence 
actually  reposed. 

Four  of  the  nine  cases  cited  (Br.  pp.  61-63)  deal 
with  fraudulent  representations  made  by  or  to  real 
estate  agents  in  the  course  of  dealings  with  their 
principals.  Kruse  v.  Miller,  143  Cal.  App.  2d  656,  300 
P.2d  855  (1956) ;  Walter  v.  Libby,  72  Cal.  App.  2d 
138, 164  P.  2d  21  (1945) ;  McLeod  v.  Gaither,  94  Fla. 
55, 113  So.  687  (1927) ;  Louis  Schlesinger  Co.  v.  Wil- 
son, 22  N.  J.  576, 127  A.  2d  13  ( 1956) , 

The  other  five  cases  cited  (Br.  pp.  63-68)  are 
equally  inapplicable.  Three  cases  are  cited  in  sup- 
port of  the  assertion  that  "the  relationship  of  a 
manufacturer  to  a  distributor  includes  that  of  prin- 
cipal and  agent."  Champion  Spark  Plug  Co.  v.  Auto- 
mobile Sundries  Co.,  273  Fed.  74  (CCA.  2,  1921) ; 
Pugh  V.  A.  D.  Bothne  Co.,  178  la.  601,  159  N.W. 
1030  (1916) ;  Twohig  v.  Lawrence  Warehouse  Com- 
pany, 118  Fed.  Supp.  322,  224  F.  2d  493  (CCA.  8, 
1955). 

Whether  the  relationship  between  a  manufacturer 
and  a  distributor  does  or  does  not  include  that  of 
principal  and  agent,  depends  entirely  upon  the  na- 
ture of  the  contract  and  of  the  facts  involved  in  each 
particular  case.  In  the  Champion  Spark  Plug  case 
the  contract  between  the  parties  expressly  consti- 
tuted the  plaintiff  the  "sales  agent"  of  the  defend- 
ant. The  sole  question  involved  in  the  Pugh  case 
was  whether  a  local  automobile  dealer  and  his  place 
of  business  constituted  an  "agency"  of  the  defend- 
ant manufacturer  within  the  meaning  of  an  Iowa 
service-of -process  statute,  so  that  jurisdiction  over 
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the  manufacturer  could  be  acquired  by  service  up- 
on the  dealer.  No  question  of  "confidential  relation- 
ship" or  "duty  of  disclosure"  was  either  involved  or 
considered.  The  Twohig  case  (erroneously  cited  as 
John  V.  Baltimore  and  O.  R.  Co.)  did  not  involve  a 
distributor  at  all  but  a  purchasing  agent  who  was 
defrauded  by  collusion  between  his  insolvent  prin- 
cipal and  the  defendant  warehouse  company. 

Two  cases  are  cited  (Br.  pp.  66-68)  in  support  of 
the  assertion  that,  "regardless  how  the  distributor- 
ship relationship  is  classified",  a  manufacturer 
and  a  distributor  have  "an  obligation  to  deal  with 
the  other  in  good  faith."  Smyth  Sales,  Inc.  v.  Pe- 
troleum Heat  &  Power  Co.,  128  F.  2d  697  (CCA. 
3, 1942) ;  E.  H.  Taylor,  Jr.  &  Sons  v.  Julius  Levin  Co., 
274  Fed.  275  (CCA.  6,  1921).  The  generalization 
is,  of  course,  so  broad  that  it  is  without  specific 
meaning.  It  is  difficult  to  think  of  any  relationship 
where  the  parties  are  not  required  to  deal  in  "good 
faith."  Even  the  simplest  contract  requires  the  par- 
ties to  comply  in  good  faith  with  their  contractual 
obligations.  In  the  two  cases  cited,  the  defendants 
were  guilty  of  flagrant  and  fraudulent  breaches  of 
their  contractual  obligations. 

Appellant's  Minor  Premise 

At  pages  68-81  of  its  brief,  appellant  finally  ad- 
dresses itself  to  the  problem  of  attempting  to  es- 
tablish its  minor  premise,  i.e.  that  the  existence  of  a 
"confidential  relationship'"  between  the  parties  to 
this  action  was  established  as  a  matter  of  law  by  the 
uncontroverted  evidence.  The  attempt  takes  two 
forms:  1.  The  citation  of  and  quotation  from  an- 
other series  of  cases  which  have  no  bearing  upon 


61 

the  question  of  whether  the  appellant  in  the 
instant  case  did,  in  fact,  repose  its  "trust  and 
confidence"  in  appellee  and  whether  appellee's 
alleged  policy  did,  in  fact,  fall  within  the  area  of 
any  such  trust  and  confidence.  2.  A  repetition  of 
various  factual  contentions  made  by  appellant, 
which  were  contradicted  by  the  evidence  and  re- 
jected by  the  jury. 

1.  The  ^^  Partnership^^  Contention 

Appellant  first  argues  that  a  confidential  or  fidu- 
ciary relationship  existed  between  the  parties  be- 
cause they  were  "partners  in  progress,"  that  such  a 
relationship  "is  closely  akin  to  a  partnership  in 
law"  and  that  "the  law  applying  is,  of  course,  well 
settled.'  (Br.  p.  70) .  None  of  the  four  cases  cited  has 
any  relevance  to  the  instant  case  where  the  relation- 
ship between  the  parties  was  neither  a  partnership 
nor  "closely  akin  to  a  partnership."  (See  supra,  pp. 
9-10,27-29). 

2.  The  ^'Domination  and  ControV  Contention 

Plaintiff  next  argues  that  a  fiduciary  or  confiden- 
tial relationship  existed  between  the  parties  because 
"General  Motors  completely  dominated  and  con- 
trolled Anderson"  (Br.  p.  71).  The  argument  con- 
sists of  (a)  quotations  from  two  cases,  (b)  a  refer- 
ence to  Appendix  A  to  appellant's  brief  and  (c)  a 
reference  back  to  plaintiff's  distorted  "Statement  of 
the  Case." 

(a)  Appellant's  citation  of  and  quotation  from 
United  States  v.  General  Motors  Corp.  121  F.  2d 
376  (CCA.  7,  1941)  manifestly  have  no  bearing 
upon  the  claim  that  appellant  was  "completely  dom- 
inated and  controlled"  by  appellee.  Appellant  here 
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makes  no  contention  that  it  was  ever  requested, 
much  less  required,  to  handle  its  car  financing 
through  General  Motors  Acceptance  Corporation. 
Equally  unavailing  is  appellant's  attempt  to  cast 
itself  in  the  role  of  the  orphan  boy  who  was  de- 
frauded by  the  farmer  in  Selle  v.  Wrigley,  already 
commented  on  at  pages  54-55,  supra. 

(b)  Appellant's  attempt  to  support  its  essential 
contention  that  the  uncontroverted  evidence  in  the 
instant  case  established,  as  a  matter  of  law,  the  ex- 
istence of  a  "confidential  relationship"  between  the 
parties  hereto  by  referring  to  the  material  set  forth 
in  the  Appendix  to  its  brief  is  utterly  without  justi- 
fication. The  reports  quoted  are  not  evidence  in  this 
case.  They  would  not  have  been  admissible  is  appel- 
lant had  attempted  to  introduce  them  upon  the  trial. 
Appellant  characterizes  the  entire  eight-page  Ap- 
pendix as  "Congressional  Findings."  The  first  four 
pages  are  excerpts  from  a  Committee  report.  The 
entire  balance  of  the  Appendix  does  not  contain  any 
statement  by  any  member  of  Congress  and  consists 
of  a  series  of  excerpts  from  a  so-called  "Staff  Re- 
port" made  by  employees  of  a  Subcommittee  and 
was  never  adopted  by  the  Subcommittee  which  em- 
ployed them. 

(c)  Plaintiff's  purported  summary  of  the  "un- 
controverted evidence"  claimed  to  have  established, 
as  a  matter  of  law,  the  existence  of  "complete  dom- 
ination and  control"  and  a  relationship  of  "trust 
and  confidence"  (Br.  pp.  73-77)  is  simply  a  repeti- 
tion of  the  distorted  version  of  the  facts  contained 
in  appellant's  purported  "Statement  of  the  Case." 
The  baseless  character  of  these  contentions  has  al- 
ready been  discussed  at  length.  (See  supra,  pp. 
14-38). 
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3.    The  '^Superior  Knowledge'^  Contention 

Appellant  next  cites  a  group  of  four  cases  in  sup- 
port of  the  contention  that,  even  in  the  absence  of  a 
"confidential  relationship,"  appellee  was  obligated 
to  notify  appellant  of  its  alleged  policy  because  of 
its  "superior  knowledge."  (Br.  p.  77).  Villalon  v, 
Bowen,  70  Nev.  456,  273  P.2d  409  (1954) ;  Kuhn  v. 
Gottfried,  103  Cal.  App.  2d  80,  229  P.2d  137  (1951) ; 
Everett  v.  Gilliland,  47  N.  M.  269,  141  P.2d  326 
(1943) ;  Oates  v.  Taylor,  31  Wn.2d  898, 199  P.2d  924 
(1948). 

Even  if  appellant  had  requested  the  Court  to  so 
instruct  the  jury,  which  it  did  not,  no  support  for 
such  a  request  is  to  be  found  in  any  of  the  four  cases 
cited  by  appellant.  In  none  of  these  cases  were  the 
facts  involved  remotely  comparable  in  the  instant 
case. 

The  Villalon  case  involved  a  woman  who  fraudu- 
lently represented  herself  to  be  the  widow  of  a  de- 
cedent and  concealed  the  fact  of  a  prior  undissolved 
marriage  at  the  time  of  her  purported  marriage  to 
the  decedent.  She  gained  possession  of  the  assets  of 
the  estate  by  having  decedent's  will  (which  left  his 
estate  to  another)  set  aside  on  the  ground  that  it 
had  been  executed  prior  to  her  purported  marriage 
to  decedent  and  accordingly  had  been  revoked  by 
operation  of  law.  When  the  fraud  was  discovered  by 
the  special  administrator  of  the  decedent's  estate, 
he  sued  and  recovered  the  assets  of  the  estate. 

In  the  Kuhn  case  the  defendant  doctor,  in  connec- 
tion with  the  sale  of  a  medical  practice,  made  false 
and  fraudulent  representations  concerning  the  com- 
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pleteness  of  his  medical  records,  the  value  of  his 
equipment  and  the  nature  of  his  medical  practice 
and  concealed  the  existence  of  pending  litigation 
with  another  doctor  over  a  prior  sale  of  the  same 
practice.  The  buyer  brought  suit  to  cancel  the  note 
which  he  had  given  in  payment  for  the  practice  and 
the  relief  sought  was  granted. 

In  the  Everett  case  the  seller  of  mortgaged  realty, 
after  undertaking  to  advise  the  buyer  of  all  the 
facts  concerning  the  mortgage  indebtedness,  fraud- 
ulently concealed  the  fact  that  interest  was  owing 
to  the  mortgagee  and  tendered  the  buyer  a  deed 
which  falsely  stated  the  amount  due  under  the 
mortgage.  The  buyer  recovered  his  damages  in  an 
action  based  upon  the  fraud. 

In  the  Oates  case  the  defendant  superintendent  of 
a  building  corporation  failed  to  advise  the  plaintiff 
of  the  precarious  financial  condition  of  the  corpora- 
tion at  the  time  the  superintendent  sought  and  ob- 
tained from  the  plaintiff  an  advance  payment  on  the 
building  contract  for  a  house  which  the  corporation 
was  building  for  him.  It  was  held  that  the  superin- 
tendent was  not  guilty  of  any  fraud  because  there 
was  no  fiduciary  relationship  between  the  parties 
and  they  were  dealing  at  arm's  length. 

4.    The  '^Representations  and  Promises''  Conten- 
tention 

Appellant  next  cites  three  cases  in  support  of  the 
proposition  (Br.  p.  79-80)  that  appellee  was  obU- 
gated  to  notify  appellant  of  its  alleged  policy  be- 
cause of  alleged  "promises  and  representations." 
Ikeda  v.  Curtis,  43  Wn.2d  449,  261  P.2d  684  (1953) ; 
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Kuhn  V.  Gottfried,  supra,  p  63;  and  Everett  v.  Gilli- 
land,  supra,  p.  63. 

The  Ikeda  case  furnishes  no  more  support  for  ap- 
pellant's contention  than  do  the  Kuhn  and  Everett 
cases  which  have  already  been  discussed  (supra 
pp.  63-64).  In  the  Ikeda  case  the  plaintiff,  an 
untutored  Japanese,  contracted  to  buy  the  good  will, 
furniture  and  lease  of  what  appeared  to  be  a  lucra- 
tive and  legitimate  small  hotel  business  but  was  ac- 
tually a  house  of  prostitution.  The  seller's  agent 
falsely  represented  that  the  '"hotel"  had  a  substan- 
tial number  of  permanent  guests  and  the  seller  her- 
self induced  the  buyer  to  purchase  the  business  by 
affirmatively  stating  that  the  monthly  income  was 
from  $1,900  to  $2,300  and  fraudulently  concealing 
the  fact  that  the  large  income  resulted  from  her  op- 
eration of  the  property  as  a  bawdy  house.  The  buy- 
er recovered  his  damages  in  an  action  for  fraud. 

5.     The  ''Other  Factors''  Contention 

Under  the  caption  "other  factors"  (Br.  p.  81),  ap- 
pellant merely  repeats  the  contention  that,  in  re- 
liance upon  wrongful  non-disclosure  of  appellee's 
alleged  distributorship  termination  policy,  it  in- 
vested substantial  sums  in  distributorship  facilities, 
borrowed  $500,000  to  obtain  "working  capital"  and 
suffered  "economic  ruin"  —  contentions  that  are 
without  basis  in  fact  (See  supra,  pp.  10-11)  and 
were  rejected  by  the  jury. 

Appellant  has  failed  to  cite  a  single  case  which 
furnishes  the  slightest  support  for  its  contention 
that,  despite  the  basic  conflict  between  appellant's 
contentions  and  the  oral  testimony  and  documen- 
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should  have  usurped  the  function  of  the  jury  and 
held  that  the  existence  of  a  confidential  relationship 
had  been  established  as  a  matter  of  law.  Appellant's 
Specification  of  Error  No.  I  is  wholly  baseless. 

m 

SINCE  THE  JLRY  FOUND  THAT  APPETJANTS 
EXECUTION  OF  THE  WRITTEN  AGREEMENTS  WAS 
NOT  INDUCED  BY  FRAUD  OR  BUSINESS  COMPUX- 
SION,  THEY  CONSTITUTE  A  COMPLETE  BAR  TO 
THIS  ACTION,  AS  CHARGED  BY  THE  COURT  WITH 
THE  APPROVAL  OF  APPELLANT. 

Appellant  asserts  (Br.  pp.  84-87)  that  "the  writ- 
ten dealership  contracts  do  not  preclude  recovery 
by  Anderson  on  a  fraud  theory."  In  support  of  the 
assertion  appellant  cites  seven  cases  illustrating  the 
rule  that  where  a  party  has,  in  fact,  been  induced  to 
enter  into  a  contract  by  means  of  fraudulent  repre- 
sentations, proof  of  the  fraud  is  not  barred  by 
the  provisions  of  the  contract,  either  in  an  action 
for  recission  or  for  damages.  None  of  the  cases  is 
here  relevant  because  in  the  instant  case  the  jury 
found  that  appellant  was  not,  in  fact,  induced  to 
enter  into  any  of  its  agreements  by  fraud. 

There  is  not  and  cannot  be  any  genuine  issue  on 
this  appeal  concerning  the  proposition  that,  in  the 
absence  of  any  fraud  in  the  inducement,  the  written 
agreements  between  the  parties  constitute  an  abso- 
lute bar  to  appellant's  asserted  cause  of  action  for 
fraud.  As  hereinafter  pointed  out,  the  Court  so 
charged  without  objection  or  exception  by  appellant 
and  the  jury  found  that  there  was,  in  fact,  no  fraud 
in  the  inducement. 
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From  the  very  inception  of  this  litigation,  appel- 
lant recognized  the  impossibility  of  recovery  on  the 
theory  of  justifiable  reliance  upon  alleged  misrepre- 
sentations or  non-disclosure  unless  some  way  could 
be  found  to  avoid  the  express  provisions  and  legal 
effect  of  the  written  agreements  into  which  it  had 
entered  during  the  years  1936  to  1952,  inclu- 
sive. Appellant's  recognition  of  the  fact  that  it 
could  not  take  any  action  in  reliance  upon  the  as- 
sumption that  its  distributorship  agreement  would 
be  continued  indefinitely  or  that  any  new  distribu- 
torship agreement  would  be  offered  after  the  expira- 
tion of  the  current  agreement  appears  with  crystal 
clarity  from  a  memorandum  written  by  Mr.  Ander- 
son himself  on  January  22,  1947,  which  stated: 
( Def .  Ex.  A-33 ;  Tr.  Vol.  IV,  pp.  1303-04 ) . 

"It  should  be  made  very  clear  that  Anderson 
Buick  Company  has  a  contract  that  runs  for 
only  two  years  beginning  October  15, 1945.  This 
contract  definitely  terminates  October  15,  1947 
with  no  recourse  for  Anderson  Buick  Company 
other  than  such  consideration  as  covered  in  the 
GM  contract  covering  unexpired  leases  and 
leasehold  improvements.  It  would  seem  that  we 
are  well  within  our  rights  to  protect  ourselves 
because  of  the  type  of  contract  that  we  have." 

Appellant  sought  to  avoid  the  bar  of  the  written 
agreements  by  contending  that  the  provisions  of  the 
agreements  were  not  binding  upon  it  for  two  rea- 
sons: (1)  because  all  of  the  agreements  entered  in- 
to after  1936  had  been  entered  into  "involuntarily" 
and  as  a  result  of  "business  compulsion";  and  (2) 
because  appellant  had  been  induced  to  enter  into  all 
of  the  agreements  by  fraud  on  the  part  of  appellee. 
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The  claim  that  its  highly  profitable  agreements 
had  never  been  binding  upon  appellant  because  it 
had  been  forced  to  enter  into  them  by  business  com- 
pulsion was  advanced  in  each  of  the  three  succes- 
sive complaints  (Tr.  Vol.  I,  pp.  9,  307;  Vol.  II,  p. 
402).  The  claim  that  appellant  had  been  induced  to 
enter  each  of  the  agreements  by  fraud  was  first  ad- 
vanced after  the  close  of  the  case  and  while  the 
Court,  in  consultation  with  counsel,  was  formulat- 
ing its  instructions  to  the  jury.  At  appellant's  re- 
quest, and  over  appellee's  objections  (Tr.  Vol.  VI, 
pp.  2251-53) ,  the  Court  agreed  to  submit  to  the  jury 
not  only  the  original  claim  of  business  compusion 
but  also  the  belated  claim  of  fraud  in  the  induce- 
ment. 

In  its  instructions  to  the  jury,  the  Court  first  set 
forth  the  contentions  of  appellee  in  this  connection 
(Tr.  Vol.  VI,  pp.  2414-15)  and  then  the  contentions 
of  appellant  (Tr.  Vol.  VI,  pp.  2415-16) . 

After  having  stated  the  respective  contentions 
of  the  parties,  the  Court  then  came  to  the  all  impor- 
tant question  of  the  legal  effect  of  the  explicit  pro- 
visions of  the  written  agreements  in  the  event  that 
the  jury  rejected  appellant's  contention  that  it  had 
been  induced  to  enter  into  them  by  business  compul- 
sion and  by  fraud.  On  this  crucial  point  the  court 
charged  as  follows  (Tr.  Vol.  VI,  p.  2417) : 

"I  charge  you  that  *  *  *  these  agreements 
constitute  in  law  an  absolute  and  complete  refu- 
tation of  any  claim  of  reliance  upon  any  repre- 
sentation other  than  those  expressly  set  forth 
in  the  agreements  or  that  plaintiff  sustained 
any  injury  as  a  result  of  the  alleged  non-dis- 
closure unless  you  are  convinced  that  these  an- 
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nual  agreements  signed  by  Anderson  Buick 
Compan}'  were  involuntary'  acts  on  its  part  or 
acts  done  in  reliance  upon  a  fraudulent  repre- 
sentation or  a  fraudulent  non-disclosure  and 
were  therefore  neither  a  surrender  of  its  right 
to  rety  upon  a  representation  made  to  it  by 
(2668)  General  Motors  as  to  its  policy  to  re- 
new the  distributorship  or  of  the  right  to  be- 
lieve that  General  Motors  had  fully  and  fairly 
disclosed  to  it  all  matters  which  in  fair  dealing 
General  Motors  should  have  disclosed  because 
of  the  relationship  between  them." 

Appellant  made  no  objection  and  took  no  excep- 
tion to  the  foregoing  instructions  of  the  Court  on 
this  basic  and  fundamental  issue.  Appellant  thus 
conceded  that  if  the  jun»-  should  find  that  appellant 
had  not  entered  into  the  agreements  as  a  re- 
sult of  business  compulsion  or  fraud,  the  express 
provisions  of  these  ^Titten  agreements  constituted, 
as  a  matter  of  law,  an  absolute  and  complete  bar  to 
any  claim  for  damages  based  upon  asserted  reliance 
upon  any  alleged  misrepresentation  or  non-disclos- 
ure by  appellee. 

Both  by  its  general  verdict  for  appellee  and  by  its 
answers  to  Interrogatory-  No.  10  (Tr.  Vol.  11,  pp. 
502-03 ) ,  the  jur\^  found  that  appellant  had  Jiot 
entered  into  any  of  the  agreements  because  of  busi- 
ness compulsion  or  fraud.  Having  properly  con- 
ceded the  correctness  of  the  Court's  charge  that, 
in  the  event  of  such  a  finding  by  the  jury, 

"these  agreements  constitute  in  law  an  abso- 
lute and  complete  refutation  of  any  claim  of  re- 

hance  upon  any  representation  other  than  those 
expressly  set  forth  in  the  agreements  or  that 
plaintiff  sustained  any  injury-  as  a  result  of  the 
alleged  non-disclosure", 
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appellant  cannot  now  be  heard  to  argue,  as  it  does 
on  page  84  of  its  brief,  that  "the  written  dealership 
contracts  do  not  preclude  recovery  by  Anderson  on 
a  fraud  theory."  Any  such  contention  is  barred  by 
the  express  provisions  of  Rule  51,  Fed.  R.  Civ.  P. 

Thus,  even  if  it  be  assumed,  contrary  to  the  fact, 
that  any  misrepresentation  had  been  made,  whether 
by  affirmative  statements  or  by  non-disclosure,  the 
written  agreements  are  a  complete  bar  to  the  action 
under  the  charge  of  the  Court,  acquiesced  in  by  ap- 
pellant, and  the  verdict  of  the  jury. 

IV. 

THE  COURT  DID  NOT  ERR  IN  CHARGING  THE 
JURY  THAT  NO  RECOVERY  COIXD  BE  BASED  LT- 
ON  AN  ALLEGED  MISREPRESENTATION  IN  JULY 
1947. 

APPELLANT'S  SPECIFICATION  OF  ERROR  NO. 
II  IS  WITHOUT  MERIT. 

Appellant  contends,  under  Specification  of  Error 
No.  II  (Br.  p.  82),  that  the  judgment  below  should 
be  reversed  because  of  the  Court's  alleged  error  in 
charging  the  jury  that  no  recovery  could  be  based 
upon  an  alleged  misrepresentation  in  July  1947. 
The  contention  is  without  merit  for  a  number  of 
reasons. 

A.      Appellant's  Claim  of  Error  is   Barred  by  Rule 
51,Fed.  R.  Civ.P. 

The  Court  found,  as  a  matter  of  law,  that  appel- 
lant's own  version  of  Mr.  Nash's  telephone  conversa- 
tion with  Mr.  Anderson  in  July  1947,  failed  to  estab- 
lish any  actionable  misrepresentation  and  that  there 
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was  not  even  an  alleged  actionable  representation  un- 
til November  9,  1951  (Tr.  Vol,  VI,  p.  2475).  In  its 
charge  to  the  jury,  the  Court  set  forth  in  detail  Mr. 
Anderson's  version  of  the  conversation  (Tr.  Vol. 
VI,  p.  2393)  as  well  as  Mr.  Nash's  conflicting  version 
(Tr.  Vol.  VI,  pp.  2393-94).  The  Court  then  charged 
that  while  no  recovery  could  be  based  thereon,  the 
jury  could  and  should  consider  the  conflicting  ver- 
sions in  connection  with  their  consideration  of  the 
similarly  conflicting  versions  of  the  conversation  of 
November  9, 1951  (Tr.  Vol.  VI,  p.  2401) . 

Appellant  made  no  objection  and  took  no  excep- 
tion to  the  Court's  instructions  in  this  respect  and, 
accordingly,  is  barred  by  the  provisions  of  Rule  51, 
Fed.  R.  Civ.  P.  from  any  claim  that  the  Court  erred 
in  so  charging  the  jury.  While  appellant  took  an  ex- 
ception to  an  initial  ruling  made  by  the  Court  for 
the  benefit  of  appellant's  counsel  during  the  course 
of  appellant's  own  case  (Tr.  Vol.  IV,  p.  1573),  ap- 
pellant abandoned  its  contention  that  the  July  1947 
conversation  constituted  an  independent  basis  of 
recovery  by  failing  to  object  to  the  instructions  giv- 
en to  the  jury  at  the  close  of  the  entire  case  after 
appellee's  evidence  on  the  matter  had  been  pre- 
sented. 

The  requirement  of  Rule  51  that  a  party  must 
make  an  objection  "stating  distinctly  the  matter  to 
which  he  objects  and  the  grounds  of  his  objection" 
is  for  the  protection  of  the  Court  as  well  as  the 
parties.  Hansen  v.  St.  Joseph  Fuel  Oil  &  Manufactur- 
ing Co.,  181  F.2d  880  (8  Cir.  1950),  cert,  den.  340  U. 
S.  865  (1950);  Husky  Refining  Co.  v.  Barnes,  119 
F.2d  715,  717  (1941) ;  Thiel  v.  Southern  Pac.  Co.,  149 
F.2d  783,  788,  rev'd  on  other  grounds  328  U.S.  217 
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(1946);  Woodworkers  Tool  Works  v.  Byrne ^  191 
F.2d667,676  (1951). 

In  the  instant  case,  not  only  did  appellant  fail  to 
make  any  objection  to  the  Court's  instructions  to 
the  jury,  but  even  at  the  time  of  the  Court's  initial 
ruling  during  the  course  of  appellant's  case,  appel- 
lant failed  to  state  the  grounds  of  its  objections 
thereto.  It  is  furthermore  to  be  noted  that,  in  addi- 
tion to  appellant's  failure  to  object  to  the  instruc- 
tions, the  Statement  of  Points  filed  by  appellant  on 
June  6,  1958,  in  accordance  with  the  requirements 
of  Rule  17(6)  of  this  Court,  similarly  failed  to  in- 
clude any  assignment  of  error  on  the  part  of  the 
Trial  Court  in  this  connection. 

B.      Appellant's  Claim  of  Error  Is  Academic 

Even  if  it  were  to  be  assumed,  contrary  to  the 
fact,  that  Mr.  Nash  had  been  guilty  of  a  misrepre- 
sentation of  fact  in  July  1947,  the  Court's  charge 
that  appellant  could  not  recover  any  damages  there- 
for did  not  constitute  reversible  error.  The  matter 
was  rendered  wholly  academic  by  the  verdict  of  the 
jury.  By  its  general  verdict  in  favor  of  appellant, 
the  jury  necessarily  found  (a)  that  appellant's 
version  of  the  July  1947  conversation  was  not  true ; 

(b)  that  Mr.  Nash  was  without  authority  to  make 
any  representations  or  commitments  with  respect 
to  the  continuance  of  appellant's  distributorship; 

(c)  that  there  was  no  intent  on  the  part  of  appellee 
to  deceive  or  defraud  appellant;  (d)  that  in  view  of 
the  express  provisions  of  the  written  agreements, 
appellant  was  not  justified  in  relying  upon  any  al- 
leged representations  or  non-disclosure  with  respect 
to  the  continuance  of  appellant's  distributorship; 
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and  (e)  that  appellant  had  not,  in  fact,  acted  in  re- 
liance upon  any  alleged  misrepresentation  or  non- 
disclosure on  the  part  of  appellee. 

Completely  dispositive,  in  and  of  itself,  of  any 
claim  of  prejudicial  error  is  the  fact  that  the  Court, 
with  the  complete  agreement  of  appellant,  charged 
the  jury  (Tr.  Vol.  VI,  p.  2417)  that  the  written 
agreements  between  the  parties  "constitute  in  law 
an  absolute  and  complete  refutation  of  any  claim 
of  reliance  upon  any  representation  other  than  those 
expressly  set  forth  in  the  agreements",  unless  the 
jury  should  find  that  the  agreements  themselves 
had  been  executed  as  a  result  of  business  compul- 
sion or  fraud.  Both  by  its  general  verdict  and  by  its 
answers  to  the  interrogatories,  the  jury  found  that 
appellant's  execution  of  the  agreements  had  not 
been  so  induced.  (Tr.  Vo.  II,  pp.  502-03).  Accord- 
ingly, under  the  Court's  charge,  acquiesced  in  by 
appellant,  any  claim  for  damages  based  upon  as- 
serted reliance  upon  the  alleged  misrepresentation 
of  July  1947,  was  barred,  as  a  matter  of  law,  by  the 
written  agreements  between  the  parties.  (See  Point 
III,  ^pra,  pp.  66-70). 

C.      Appellant's  Own  Testimony  Failed  to  Establish 
Any  Actionable  Misrepresentation 

Appellant's  own  testimony  (Tr.  Vol.  Ill,  pp.  895- 
98)  failed  to  establish  any  misrepresentation  of  ex- 
isting fact  by  Mr.  Nash.  The  Court  held  that,  even 
accepting  appellant's  own  version  of  the  conversa- 
tion, it  was  not  actionable,  nor  did  it  furnish  any 
basis  for  a  claim  that  Mr.  Nash  had  been  guilty  of  a 
fraudulent  misrepresentation  for  which  appellee 
was  answerable  in  damages.  The  statement  that  Mr. 
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Nash  did  not  think  Anderson  had  anything  to  worry 
about  as  long  as  he  did  a  good  job  was  not  and  did 
not  purport  to  be  anything  more  than  an  honest  ex- 
pression of  opinion  by  Mr.  Nash. 

At  that  time,  as  found  by  the  jury,  appellee  had 
neither  formulated  nor  adopted  any  policy  which 
provided  for  the  termination  of  appellant's  distrib- 
utorship (Tr.  Vol.  II,  p.  501).  Subsequent  to  July 
14,  1947  appellee  entered  into  six  new  distributor- 
ship agreements  with  appellant.  It  was  not  until 
more  than  four  years  later  that  a  decision  was  made 
to  change  the  method  of  distribution  in  the  North- 
west area  and  announced  at  the  Portland  meeting 
of  July  10, 1952  (Tr.  Vol.  VI,  pp.  2095-97,  2197-2201; 
Tr.  Vol.  V,  pp.  1974-75). 

V. 

THE  CONTENTION,  UNDER  APPELLANT'S  SPECI- 
FICATION OF  ERROR  NO.  Ill,  THAT  APPELLEE  WAS 
NOT  ENTITLED  TO  A  DIRECTED  VERDICT  OR  TO 
DISMISSAL,  IS  ACADEMIC. 

As  appellant  states  (Br.  p.  87),  this  is  an  appeal 
from  a  judgment  based  solely  upon  the  verdict  ren- 
dered by  the  jury.  Accordingly,  the  question  of  ap- 
pellee's right  to  a  directed  verdict  or  to  dismissal  is 
not  in  issue  upon  this  appeal. 

The  opinion  which  the  Court  read  to  the  jury, 
after  entry  of  the  verdict  (Tr.  Vol.  VI,  pp.  2468-79), 
makes  it  entirely  clear  that  if  the  jury's  verdict  had 
been  for  the  appellant,  the  Court  would  have  been 
compelled  to  set  it  aside  as  against  the  manifest 
weight  of  the  evidence  and  contrary  to  law.  The 
Court  said : 
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"Your  verdict  entirely  accords  with  my  view 
of  the  case.  I  want  to  commend  you  for  your 
conscientious  consideration." 


VI. 

THE  COURT  DID  NOT  ERR  IN  INSTRUCTING  THE 
JURY  THAT  APPELLANT  WAS  PRECLUDED  FROM 
CLAIMING  THAT  THE  AGREEMENT  OF  NOVEMBER 
1,  1952  WAS  ENTERED  INTO  IN  RELIANCE  UPON 
APPELLEE'S  ALLEGED  MISREPRESENTATION  AND 
NON-DISCLOSURE. 

APPELLANT'S  SPECIFICATION  OF  ERROR  NO. 
IV  IS  WITHOUT  MERIT. 

Appellant's  Specification  of  Error  No.  IV  (Br.  p. 
89)  is  that  the  Court  erred  in  charging  the  jury  as 
follows  (Tr.  Vol.  VI,  pp.  2419-20) : 

"I  charge  you  that  since  the  final  agreement 
of  November  1,  1952  was  entered  into  after 
July  10, 1952 — the  date  of  the  Portland  meeting 
— ^there  may  be  no  claim  by  plaintiff  that  this 
agreement  was  signed  in  reliance  upon  the  al- 
leged misrepresentation  or  because  of  the  al- 
leged non-disclosure." 

Appellant's  claim  of  error  is  manifestly  baseless. 

At  the  Portland  meeting  of  July  10,  1952,  appel- 
lant was  notified  that  it  would  not,  under  any  cir- 
cumstances be  continued  as  a  distributor  after  June 
30,  1953  and  that  any  relations  after  that  date  be- 
tween the  parties  would  be  solely  on  a  dealership 
basis. 

As  a  matter  of  simple  logic,  as  inexorable  as  sim- 
ple arithmetic,  appellant  could  not  have  signed  the 
agreement  of  November  1,  1952  in  reliance  upon  a 
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representation  that  its  distributorship  would  be 
continued  indefinitely  or  in  reUance  upon  non-dis- 
closure of  a  policy  to  terminate  the  distributorship, 
when  appellant  had  admittedly  been  notified  four 
months  earlier  that  its  distributorship  would  not 
be  continued  indefinitely  and  would  terminate  on 
June  30, 1953. 

Appellant's  claim  that  it  did  not  know  of  appel- 
lee's alleged  "policy"  prior  to  October,  1953  has  no 
bearing  upon  the  complete  correctness  of  the  in- 
struction complained  of.  The  sole  point  covered  by 
the  instruction  was  the  fact  that  appellant  could 
not  have  entered  into  the  agreement  of  November 
1,  1952  in  reliance  upon  a  mistaken  belief,  fraudu- 
lently induced  by  appellee,  that  its  distributorship 
would  be  continued  indefinitely  —  regardless  of 
whether  the  fraud  consisted  of  an  affirmative  repre- 
sentation that  the  distributorship  would  be  indefi- 
nitely continued  or  a  failure  to  disclose  an  intention 
not  to  continue  the  distributorship  indefinitely. 

Furthermore,  the  jury  having  found  no  fraud  in 
the  inducement  of  the  agreements  entered  into  by 
appellant  before  July  10,  1952,  when  it  was  advised 
that  its  distributorship  would  not  be  continued  be- 
yond June  30,  1953,  could  not  conceivably  have 
found  fraud  in  the  inducement  of  a  contract  entered 
into  after  appellant  had  been  specifically  so  advised. 
(Tr.  Vol.  II,  pp.  502-03). 

Finally,  appellant's  claim  of  error  in  this  respect 
is  rendered  wholly  academic  by  the  further  basic 
finding  of  the  jury  that  the  relationship  between 
the  parties  was  not,  in  fact,  one  of  "trust  and  con- 
fidence" or  of  such  a  character  as  to  require  ap- 
pellee to  notify  appellant  of  its  alleged  policy.    If 
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no  such  obligation  existed,  appellant,  as  a  matter  of 
law,  could  not  have  entered  into  the  agreement  of 
November  1,  1952  in  justifiable  reliance  upon  the 
non-existence  of  the  alleged  policy.  As  a  matter  of 
law,  such  non-disclosure  could  not  have  constituted 
fraud  in  the  inducement. 

VII. 

SPECIFICATION  OF  ERROR  NO.  V  IS  WITHOUT 
MERIT. 

The  only  question  raised  by  this  specification  is 
whether  the  Court  had  authority  to  enter  an  order 
nunc  pro  tunc  ordering  a  copy  of  the  minutes  as 
contemplated  by  Local  Rule  56  (g)  (4) . 

While  the  Court  had  jurisdiction  of  the  case, 
there  can  be  no  doubt  of  its  authority  to  enter  this 
order.  As  the  Court  stated  (Tr.  Vol.  II,  p.  526) : 

^'^The  transcript  of  the  minutes  of  the  trial 
were  necessary  for  the  use  of  the  Court.  Each 
trial  day  found  the  minutes  on  the  bench  and 
frequent  reference  to  them  was  made  during 
trial  by  the  Court,  to  the  knowledge  of  counsel. 
When  ruling  upon  various  motions  which  in- 
volved the  legal  sufficiency  of  the  evidence  pre- 
sented, the  Court  referred  to  the  trial  minutes. 
When  passing  upon  requests  to  charge  and  in 
the  preparation  of  the  charge  itself,  the  Court 
had  frequent  occasion  to  examine  the  testimony. 
This  was  particularly  so  when  the  Court  pre- 
pared its  statement  of  the  undisputed  facts,  as 
well  as  when  the  analysis  of  the  testimony  was 
written  on  matters  as  to  which  there  was  a 
conflict." 
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CONCLUSION 

Since  there  was  no  error  of  law  and  the  verdict  of 
the  jury  is  supported  by  substantial  evidence,  the 
judgment  appealed  from  should  be  affirmed. 
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Statement  of  Position. 

This  is  an  appeal  not  on  facts,  but  on  a  clearly  defined 
question  of  law:  the  error  of  the  trial  court  in  sub- 
mitting a  question  of  law  to  the  jury. 

Prefatory  Statement. 

Notwithstanding  the  palpable  attempt  of  appellee  to 
warp  this  proceeding  into  an  appeal  on  the  facts,  we 
believe  it  clear  from  the  record  and  from  our  Opening 
Brief  that  the  issue  before  the  Court  is  essentially  one 
of  law.  More  particularly,  the  determination  of  this 
appeal  turns  upon  the  question  whether  the  trial  court 
erred  in  submitting  to  the  jury  the  issue  of  the  existence 
of  a  duty  to  disclose  the  General  Motors  distributorship 
termination  policy  (hereinafter  referred  to  as  ''the 
policy"). 

Our  principal  purpose  in  this  brief  will  be  to  place  the 
appeal  in  its  proper  focus. 
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I. 

The  Basic  Error  of  the  Trial  Court  Lies  in  Its  Failure 
to  Instruct  the  Jury  That  General  Motors  Owed 
Anderson,  as  a  Matter  of  Law,  a  Duty  to  Disclose 
the  Policy. 

A.  The  Brief  of  Appellee  to  the  Contrary  Notwithstanding, 
the  Basic  Issue  on  the  Appeal  Is  Whether  General 
Motors  Owed  Anderson,  as  a  Matter  of  Law,  a  Duty 
to  Disclose  the  Policy. 

Throughout  this  action,  from  its  earliest  stages,  ap- 
pellant conceived  the  issue  of  the  existence  of  the  duty 
to  disclose  as  one  of  law  arising  out  of  the  relationship 
of  the  parties,  and  requested  that  the  trial  court  resolve 
it  as  a  matter  of  law.  The  trial  coiu^t's  refusal  to  do  so 
constitutes  the  principal  error  noted  in  our  Opening 
Brief.' 

Rather  than  meet  this  issue  squarely,  on  the  law,  counsel 
for  appellee  has  attempted  to  convert  the  appeal,  taken 
on  this  clear-cut  proposition  of  law,  into  a  dispute  as 
to  the  facts,  perhaps  having  in  mind  the  difficulties  of 
an  appellant  in  attempting  to  persuade  an  appellate  court 
to  reverse  on  factual  issues.  As  noted,  infra  (this  Br. 
Point  V),  appellee  relates  ''facts"  based  on  isolated  state- 
ments taken  out  of  context,  ignores  the  uncontradicted 
testimony  of  appellant's  witnesses  and  the  unfavorable 
testimony  of  its  own  witnesses,  and  harps  on  facts  hav- 


*The  Court's  attention  is  invited  to  the  fact  that  the  trial  court, 
notwithstanding  its  failure  to  instruct  on  this  issue  as  a  matter  of 
law,  conceived  the  issue  to  be  one  of  law.  and  so  stated  in  the 
opinion  read  to  the  jury  after  the  rendition  of  the  verdict  [T. 
2474] ,  where  the  Court  stated :  'The  compulsive  force  of  these 
agreements  and  of  the  action  of  the  parties  under  them  leads  the 
court  to  conclude  as  a  matter  of  law  that  the  relationship  between 
the  parties  was  not  such  as  .  .  .  impelled  the  disclosure  of  any 
policy  which  indicated  the  ultimate  and  certain  discontinuance  at  an 
indefinite  date  in  the  future  of  plaintiff's  distributorship."  (Em- 
phasis added.) 
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ing  no  materiality  to  any  of  the  issues  in  the  case.  These 
errors  and  omissions  are,  for  present  purposes,  merely 
noted  in  passing,  to  be  taken  up  later  in  this  brief 
(infra,  Point  V). 

Despite  our  reluctance  to  belabor  what  we  believe  to 
be  the  obvious,  the  essence  of  Anderson's  position  can 
be  stated  thus:  the  relationship  between  the  parties,  as 
established  by  the  uncontradicted  evidence,  was  such  that 
General  Motors,  and  more  particularly  the  key  General 
Motors  officials  who  devised  and  directed  the  execution 
of  the  policy,  owed  Anderson,  as  a  matter  of  law,  a  duty 
to  disclose  the  policy.  From  this  it  follows  that  the  sub- 
mission of  this  issue  to  the  jury  as  a  factual  question 
constitutes  reversible  error. 

With  a  recognition  that  the  foregoing  states  the  prin- 
cipal issue  on  the  appeal,  it  is  of  no  moment  that  there 
were  facts  in  the  case  as  to  which  testimony  was  in  con- 
flict. Nonetheless,  the  brief  of  appellee  is  directed  pri- 
marily and  principally  to  such  factual  conflicts  in  a  mani- 
fest effort,  on  the  part  of  appellee,  to  transform  the 
essential  simple  questions  of  law  into  questions  of  fact. 
Our  purpose  in  the  following  portions  of  this  brief  is  to 
place  the  appeal  once  more  in  proper  focus. 

B.  The  Special  Verdict,  Amply  Supported  by  the  Evidence, 
Established  All  of  the  Elements  of  Plaintiff's  Claim 
Other  Than  the  Duty  to   Disclose. 

1.  Appellant  Is  Proceeding  on  a  Nondisclosure  Theory. 
It  may  be  helpful  at  this  point  briefly  to  restate  appel- 
lant's theory  of  the  case.  The  action  is  not  grounded  on 
the  classic  misrepresentation  theory,  cum  knowledge  cum 
scienter  cum  fraudulent  intent  cum  etc.  as  detailed  in 
Webster  v.  Romano  (178  Wash.  118-120,  121,  34  P.  2d 
428,  430  [1934]),  cited  at  page  39  of  Appellee's  Brief. 


It  is  rather  grounded  on  the  existence  of  a  policy  (which 
the  jury  found  to  exist),  its  nondisclosure  to  appellant 
(a  nondisclosure  found  by  the  jury)  in  the  context  of 
a  duty,  which  existed  as  a  matter  of  law,  to  make  such 
disclosure.  Plainly,  the  concept  of  "intent  to  defraud," 
labored  mightily  by  appellee  at  pages  39-41  of  its  brief, 
has  no  bearing  on  the  case.  Clearly,  one  proceeding,  as 
is  appellant,  on  a  nondisclosure  theory,  could  hardly  be 
expected  to  estabhsh  "a  representation  of  an  existing 
fact"  in  the  sense  of  Webster  v.  Romuno,  supra.  In 
Ikeda  V.  Curtis,  43  Wash.  2d  449,  261  P.  2d  684,  691 
(1953),  the  court  states  as  follows: 

''If  appellants  intentionally  concealed  some  fact 
known  to  them,  which  it  was  material  for  respond- 
ents to  know,  that  constituted  a  fraudulent  conceal- 
ment; that  is,  the  concealment  of  a  fact  w^hich  one 
is  bound  to  disclose  is  the  equivalent  of  an  indirect 
representation  that  such  fact  does  not  exist_,  .  .  ." 

By  the  same  token,  it  is  only  when  a  party  is  charged 
with  active  concealment  that  the  question  of  fraudulent 
intent  may  assume  importance.  Thus,  in  Lincoln  v. 
Keene,  51  Wash.  2d  171,  173-174,  316  P.  2d  899,  901 
(1957),  cited  by  appellee  at  page  41  of  its  brief,  the  court 
expressly  states  that  it  is  setting  forth  ".  .  .  the  applica- 
ble general  rules  with  reference  to  fraud  by  concealment 
.  .  ."  No  one  questions  that  Lincoln  v.  Keene,  supra,  is 
good  law;  but  it  is  clear  that  it  is  not  applicable  to  this 
case. 

Moreover,  if  we  assume  arguendo  that  fraudulent  in- 
tent is  an  element  in  a  nondisclosure  case,  it  is  clear  that 
such  intent  may  be  inferred  from  the  nondisclosure  it- 
self, as  the  trial  court  charged  the  jury  without  objection 
from  appellee  [T.  2408]. 
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2.  The  General  and  Special  Verdicts  Do  Not  Have  the 
Effect  Claimed  for  Them  by  Appellee. 

Appellee  makes  numerous  unwarranted  assumptions  as 
to  the  effect  of  the  general  verdict.  This  is  done  in  an 
effort  to  dispute  the  assertion  that  the  special  verdicts, 
amply  supported  by  the  evidence,  established  all  of  the 
elements  of  the  nondisclosure  theory  except  the  exist- 
ence of  the  duty  to  disclose,  an  issue  which  we  respect- 
fully submit  it  was  error  to  submit  to  the  jury  in  the 
first  place.  First,  it  is  clear  that  the  special  verdict  con- 
trols the  general  verdict  where  there  is  inconsistency, 
although  no  inconsistency  appears  in  the  instant  case. 
The  effect  of  the  rule,  as  applied  to  this  case,  is  that 
inferences  may  not  be  drawn  from  the  general  verdict 
which  are  at  variance  with  the  special  findings.  Thus, 
where  the  jury  found  specially  that  the  policy  existed 
[T.  501],  it  cannot  be  inferred  from  the  general  verdict 
that  it  did  not;  where  the  jury  found  specially  that  ap- 
pellant failed  to  disclose  the  existence  of  the  policy  [T. 
502],  it  cannot  be  inferred  from  the  general  verdict  that 
there  was  disclosure;  where  the  jury  found  specially  that 
appellant  had  no  reason  to  know  of  the  existence  of  the 
policy  [T.  502],  it  cannot  be  inferred  from  the  general 
verdict  that  appellant  did  know. 

Secondly,  where  the  error  complained  of  goes  to  an 
erroneous  charge,  the  general  verdict  will  not  support 
the  assumption  that  the  outcome  of  the  case  would  have 
been  the  same  had  proper  instructions  been  given — other- 
wise, no  appeal  would  ever  lie  on  erroneous  jury  instruc- 
tions. 

The  true  rule,  of  course,  is  that  where  it  appears  that 
the  erroneous  instructions  may  have  influenced  the  ver- 
dict, the  decision  below  must  be  reversed.  In  the  instant 
case,   we   respectfully   submit   that   the    Court   must   con- 


elude,  from  the  answers  to  the  special  interrogatories, 
that  the  general  verdict  was  necessarily  based  upon  the 
erroneous  instruction." 

Moreover,  the  negative  answers  to  certain  of  the  other 
interrogatories,  relied  on  so  heavily  by  appellee,  have 
their  genesis  in  the  erroneous  instructions  as  to  the  ex- 
istence of  the  duty  to  disclose.  Thus,  in  Interrogatory 
No.  9(a),  the  jury  was  asked  whether  appellant  had  taken 
action  in  ignorance  of  a  matter  ",  .  .  which  General 
Motors  was  required  to  disclose  to  Anderson  .  .  .";  in 
Interrogatory  No.  lOB,  the  jury  was  asked  to  give  cer- 
tain answers  as  to  appellant's  conduct  ".  .  .  because  of 
a  nondisclosure  of  a  matter  which  General  Motors  was 
required  to  make  to  Anderson  ..." 

it  is  clear  that  the  Court,  in  submitting  interrogatories 
in  this  form,  confirmed  its  basic  error,  an  error  which 
permeated  the  entire  proceeding  below. 

Not  only  did  the  jury  find,  but  appellee  does  not  deny, 
the  existence  of  the  policy  or  General  Motors'  failure 
to  disclose  it  to  Anderson.^  There  is  no  merit  to  the  sug- 
gestion that  some  species  of  "waiver"  precluding  the  rais- 
ing of  this  isstte  on  appeal  arises  from  the  manner  in 
which  appellant  made  its  objection  to  the  jury  charge 
bearing  upon  the  materiality  of  the  poHcy  [T.  2400]. 
In  the  light  of  a  specific  exception  taken  to  the  refusal 
of  the  Court  to  instruct  as  to  the  existence  of  the  duty 


^While  the  jury's  answers  to  interrogatories  Nos.  3  and  5, 
coupkd  with  its  answer  to  interrogatory  No.  4,  leaves  the  precise 
date  when  the  policy  was  formulated  in  doubt,  that  fact  is  of  no 
materiality  on  the  present  appeal  since  it  is  clear  that  it  was  subse- 
quent to  November  1,  1951  that  the  $500,000.00  indebtedness  was 
incurred. 

^That  it  cannot  be  denied  is  clear  from  the  letter  of  Harlow  H. 
Curtice,  president  of  General  Motors,  quoted  at  pages  23-24  of 
appellant's  Opening  Brief,  and  cited  in  full  at  T.  1956-1958,  and 
Mr.  Curtice's  testimony  at  pages  129-133  of  his  deposition. 
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to  disclose  as  a  matter  of  law^  this  point  is  manifestly 
without  substance,  but  perhaps  it  should  be  noted  that 
the  portion  of  the  charge  to  which  reference  is  made 
by  appellee  went  to  the  existence  of  a  relationship  of 
trust  and  confidence  as  a  matter  of  fact,  and  the  con- 
comitant duty  inherent  in  such  relationship,  and  had  no 
reference  whatever  to  the  duty  of  disclosure  raised  in 
law  as  to  which  the  proposed  jury  instruction  was  refused. 
In  addition,  any  policy  going  to  the  very  existence  of 
appellant's  business  must  be  material.  Finally,  there  was 
no  instruction  as  to  which  appellant  could  take  exception 
going  to  the  existence  of  a  duty  as  a  matter  of  law.  This 
boot-strap  argument  defies  analysis  and  one  studies  it  in 
vain  for  an  indication  of  what  appellee  would  have  had 
appellant  do  that  it  did  not  do. 

In  short,  it  is  clear  that  the  only  real  issue  remaining 
in  the  light  of  the  special  verdicts  was  whether  there 
was  a  duty  to  disclose  the  policy  to  appellant.  In  pass- 
ing upon  this  question,  the  Court  is  urged  to  bear  in  mind 
that  while  the  appellee  is  a  corporation  and  an  abstract 
entity  in  that  sense,  it  functions  through,  and  more  to 
the  point,  formulates,  executes  and  discloses  (or  fails  to 
disclose)  policy  through  specific  people.  The  decision  that 
the  Anderson  distributorship  would  be  terminated  when 
it  became  more  profitable  for  General  Motors  to  func- 
tion through  zones  was  formulated  by  certain  key  indi- 
viduals charged  with  management  of  the  General  Motors 
organization,  executed  at  the  direction  of  these  same  in- 
dividuals, and  it  was  these  same  individuals  who  failed 
to  disclose  the  policy  to  Anderson  despite  numerous  con- 
tacts with  him  during  the  years  in  which  the  policy  was 
in  existence. 

Nor  was  appellant  a  corporate  abstraction.  In  the 
context   of    its    dealings    with    General    Motors,    it,    too, 


functioned  through  specific  individuals,  principally  Mr. 
Anderson  himself.  Negotiations  and  conversations  were 
not  conducted  in  a  corporate  vacuum  but  rather  in  an 
atmosphere  of  personal  trust,  personal  friendship  and 
dependence."  Having  determined  the  policy,  Messrs.  Cur- 
tice and  Hufstader  and  their  subordinates  were  under  a 
duty  to  disclose  it  to  Anderson,  with  whom  they  had  main- 
tained dose  personal  ties  over  a  period  of  many  years, 
apart  from  those  implicit  in  the  corporate  relationship — 
a  relationship  in  which  the  same  individuals  dominated 
and  controlled  the  major  aspects  of  Anderson's  operation. 
The  precise  nature  of  the  relationship  and  of  the  domi- 
nation and  control  were  discussed  at  length  in  our  Opening 
Brief  at  pages  4-22,  and  we  shall  have  occasion  to  refer 
to  certain  of  its  aspects  in  a  subsequent  portion  of  this 
brief.  For  present  purposes,  however,  a  few  general  ob- 
servations may  be  in  order.  Whatever  boilerplate  ostensi- 
bly descriptive  of  the  relationship  may  have  been  contained 
in  the  unilateral  printed  agreements,  the  operative  language 
of  the  agreements  and  the  pattern  of  operation  imposed  by 
General  Motors  upon  Anderson  rendered  the  Anderson 
operation  completely  subservient  to  the  wishes  of  the  indi- 
viduals who  controlled  the  policies  of  General  Motors.  In 
so  stating,  we  rely  not,  as  appellee  suggests,  upon  facts  in 
dispute,  but  upon  uncontradicted  oral  and  documentary 
evidence,  since  the  point  which  we  make  on  this  appeal  is 
that  the  imcontr averted  facts  establish  the  relationship 
from  which  the  duty  to  disclose  the  policy  flows  as  a  mat- 
ter of  law.     At  no  point  in  the  trial  or  in  its  78-page 


*The  Court's  attention  is  invited  to  Mr.  Curtice's  statement 
that  he  knew  of  no  relationship  more  interdependent  than  that  with 
which  we  are  here  concerned  [Curtice  Dep.  200-212],  and  to  Huf- 
stader's  statement  to  the  effect  that  an  unusual  mutuaHty  existed 
between  the  automobile  manufacturer  and  its  dealers  and  dis- 
tributors   [Hufstader  Dep.  404-405]. 


brief  did  appellee  deny  the  existence  of  the  requirement  of 
10-day  reports,  30-day  reports,  sales  reports,  financial  re- 
ports, facilities  reports,  service  department  reports,  open 
point  reports,  market  penetration  and  price-class  analyses, 
or  the  frequent  "visits,"  meetings  and  inspections  by  Gen- 
eral Motors'  executives  of  the  Anderson  establishment. 
Appellee  ignores  them,  turning  its  attention  only  to  a 
single  control  device,  noted  in  our  Opening  Brief,  to-wit, 
the  zone  manual.  Even  in  this  connection,  appellee's  as- 
sertions are  unsupportable,  as  noted  hereafter,  and  the 
suggestion  that  this  represented  a  form  of  benevolent 
paternalism  is  plainly  specious. 

Thus,  appellee  fails  to  meet  our  contention  that  Ander- 
son was  in  fact  controlled  by  General  Motors. 

Nor  does  appellee  respond  to  the  analysis  of  the  legal 
incidents  which  necessarily  flow  from  such  control.  As 
pointed  out  in  our  Opening  Brief,  that  analysis  was  de- 
signed to  show  the  existence  of  a  duty  of  disclosure  as  a 
matter  of  law  by  virtue  of  this  manufacturer-distributor 
relationship,  just  as  such  a  duty  would  flow  as  a  matter 
of  law  where  a  principal-agent  relationship  is  shown.^ 
Instead  of  addressing  itself  to  this  point,  appellee  throws 
up  a  smoke  screen  tending  to  obscure  the  real  issues  on 
this  appeal.  For  example,  appellee,  through  the  skillful 
use  of  a  few  phrases  taken  out  of  context,  purports  to 
reduce  our  position  to  a  syllogism  more  to  its  liking  than 
our  true  position.  In  creating  this  strawman,  to  which  its 
argument  reduces  itself,  appellee  warps  our  argument  to 
a  point  where  appellee  has  us  suggesting  that  a  duty  to 
disclose  can  exist  only  where  a  true  confidential  relation- 


^The  attention  of  the  Court  is  invited  to  the  fact  that  many  of 
the  elements  of  a  principal-agent  relationship  are  present  in  the 
relationship  of  the  parties. 
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ship  is  present,  notwithstanding  that  we  were  at  pains  in 
our  Opening  Brief  to  point  out  that  a  confidential  rela- 
tionship in  the  technical  sense  is  not  the  sole  basis  upon 
which  a  duty  to  disclose  could  be  predicated  (Op.  Br. 
58,  and  cases  cited). 

The  Court  will  have  noted  the  tendency  of  appellee  to 
"muddy  the  waters"  by  taking  cases  cited  for  one  propo- 
sition and  criticizing  them  for  failing  to  support  other 
propositions  for  which  they  were  not  cited,  and  the  empha- 
sis upon  factual  differences  between  the  cases  cited  and 
the  instant  case.^ 

At  the  same  time,  appellee  ignores  the  true  impact  of 
the  cases  relied  on  by  appellant.  For  example,  at  page 
60  of  its  brief,  appellee  dismisses  Smyth  Sales,  Inc.  v. 
Petroleum  Heat  &  Pozver  Co.,  128  F.  2d  697  (C.  C.  A. 
3,  1942).  and  E.  H.  Taylor,  Jr.  &  Sons  v.  Julius  Levin 
Co.,  274  Fed.  275  (C.  C.  A.  6,  1921),  which  deal  pre- 
cisely with  a  manufacturer-distributor  relationship.  The 
Smyth  case  involves  not  a  mere  generalization  as  to  good 
faith  as  suggested  by  appellee,  but  precisely  the  problem 
presented  in  the  instant  case :  the  duty  of  disclosure  owing 
from  a  manufacturer  to  his  distributor.  As  noted  in  our 
Opening  Brief,  the  Smyth  case  holds  that  the  manufac- 
turer-distributor  relationship   requires    full   disclosure   by 


^For  example,  appellee  seizes  upon  a  group  of  cases  cited  solely 
as  indicating  the  breadth  and  flexibility  of  the  confidential  relation- 
ship concept  (Opening  Brief  58-60)  and  at  pages  57-60  of  its  brief 
dismisses  them  because  they  do  not  hold  that  the  relationships 
therein  discussed  existed  as  a  matter  of  law — a  point  for  which  the 
cases  were  not  cited.  Ap]:)ellee  further  criticizes  them  as  factually 
distinguishable,  although  they  were  not  cited  as  factually  similar. 
Indeed,  in  light  of  appellee's  persistent  emphasis  upon  immaterial 
factual  distinctions,  it  may  be  in  order  to  wonder  whether  they  are 
suggesting  that  no  case  can  be  in  point  which  involves  parties  other 
than  Anderson  or  General  Motors,  or  stated  otherwise,  that  the  only 
case  in  point  is  one  which  would  constitute  res  judicata  in  the 
premises. 
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the parties — precisely  the  position  for  which  we  are  con- 
tending in  the  present  case  (Op.  Br.  67-68). 

In  addition,  appellee  contents  itself,  in  discussing  United 
States  V.  General  Motors  Corporation,  121  F.  2d  376 
(C.  C.  A.  7,  1941),  with  the  statement,  found  at  pages 
61-62  of  its  brief,  to  the  effect  that  General  Motors  Ac- 
ceptance Corporation  is  not  involved  in  the  instant  pro- 
ceeding, although  the  case  was  cited  at  pages  71-73  of  our 
brief  in  order  to  show  domination  of  dealers  and  distribu- 
tors under  facts  and  circumstances  similar  in  many  re- 
spects to  those  here. 

The  cavalier  treatment  accorded  by  appellee  to  the 
thoughtful  and  frequently  cited  article  of  Professor  Kea- 
ton  (Appellee's  Br.  54),  is  typical  of  its  treatment  of  the 
many  authorities  aligned  against  its  position.  Not  only 
does  appellee  ignore  the  fact  that  Professor  Keaton's 
statement  that  the  duty  of  disclosure  should  be  determined 
by  the  court  as  a  matter  of  law  was  something  separate 
and  apart  from  his  suggestion  as  to  the  standard  to  be 
applied,  but  appellee  does  not  purport  to  answer  the  cogent 
reasons  advanced  by  the  writer  in  support  of  his  position 
that  the  existence  of  the  duty  to  disclose  is  properly  for 
determination  by  the  court  rather  than  the  jury. 

Argument  by  analogy  is  a  well  accepted  and  persuasive 
mode  of  legal  reasoning.  Thus,  it  is  no  answer  to  our 
suggested  analogy  of  principal  and  agent  to  the  instant 
case  for  appellee  to  suggest  that  Anderson  and  General 
Motors  were  not  principal  and  agent;  nor  does  it  answer 
the  analogy  of  partnership  for  appellee  to  deny  the  exist- 
ence of  a  partnership  in  a  technical  legal  sense,  a  conten- 
tion never  urged  by  appellant.  The  cases  cited  in  our 
Opening  Brief  in  support  of  these  analogies  are  clearly 
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relevant  to  the  present  case  and  stand  squarely  for  the 
principles  for  which  they  were  cited. 

In  short,  appellee  has  failed  to  meet  the  contentions 
advanced  on  this  appeal.  An  examination  of  the  record 
makes  the  tactics  of  the  appellee  more  understandable: 
appellee  could  hardly  have  argued  otherwise  in  the  light 
of  the  trial  concessions  made  by  its  own  witnesses — the 
very  men  who  formulated  the  policy — that  General  Motors 
owed  Anderson  obligations  of  good  faith,  under  which,  in 
the  words  of  Mr.  Hufstader,  "...  as  a  matter  of  good 
faith  I  should  think  that  it  would  be  necessary  and  incum- 
bent upon  both  parties  to  discuss  it  on  the  basis  of  mutality 
of  interest"  [Hufstader  Dep.  414].^ 

II. 
Appellant's  Right  to   Recovery  Is  Not  Premised  on 
Contract,  and  the  Printed  Contracts  Do  Not  Bar 
Recovery  of  a  Nondisclosure  Theory. 

In  urging  the  printed  contracts  as  a  bar  to  recovery  on 
a  nondisclosure  theory,  appellee  appears  to  reason  as  fol- 
lows: 

1.  The  printed  contracts   are   controlling   in   the 
absence  of  fraud. 

2.  The  jury  found  no  fraud. 

3.  Therefore,  the  printed  contracts  control. 

Upon  analysis,  it  will  be  seen  that  the  foregoing  argu- 
ment, as  applied  to  this  case,  is  specious. 

First,  as  has  been  heretofore  pointed  out,  the  jury's 
finding  that  the  agreements  were  not  induced  by  fraud 
was  premised  on  its  determination  that  there  was  no  duty 


"^We  have  heretofore  noted  the  correction  made  by  Mr.  Hufstader 
to  the  foregoing  testimony  prior  to  the  signing  of  his  deposition, 
wherein  he  added  the  phrase  ".  .  .  in  accordance  with  the  terms 
of  the  agreement  between  them."     (Opening  Brief  21.) 
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of  disclosure.  Had  the  jury  been  properly  instructed,  a 
finding  of  fraud  on  the  part  of  appellee  would  have  fol- 
lowed as  a  matter  of  course.  In  short,  in  premising  its 
argument  upon  the  jury's  finding  that  there  was  no  fraud, 
appellee  seeks  comfort  from  the  very  error  complained  of 
by  appellant,  namely  the  failure  of  the  trial  court  properly 
to  charge  the  jury  with  respect  to  nondisclosure. 

Furthermore,  as  was  pointed  out  in  our  Opening  Brief, 
appellant's  recovery  is  sought  not  on  any  contractual  rights 
per  se,  but  upon  the  violation  of  the  duty  of  disclosure 
arising  out  of  the  relationship  of  the  parties. 

With  the  foregoing  in  mind,  it  is  clear  that  even  had 
Anderson  been  aware  of  any  legal  right  of  General  Motors 
to  terminate  the  distributorship  under  the  agreements,  he 
would  be  no  less  entitled  to  recovery  where  the  nondisclos- 
ure of  the  policy  was  shown.  In  this  regard,  it  should  once 
more  be  emphasized  that  the  jury  expressly  found  that 
Anderson  was  justifiably  ignorant  of  the  policy  and,  of 
course,  appellee  itself  nowhere  disputes  the  jury's  finding 
in  this  regard. 

Finally,  appellee  argues  that  the  fact  that  appellant  did 
not  make  specific  objection  to  the  charge  in  regard  to  the 
effect  of  the  printed  dealership  agreement  weakens  the 
position  of  appellant  on  appeal.  This  argument  is  with- 
out merit  because  the  trial  court  itself  expressly  recognized 
in  its  charge  that  the  printed  contract  would  not  be  con- 
trolling in  the  case  of  fraudulent  nondisclosure  [T.  2414- 
2415].  Appellant  did  all  that  it  was  in  its  power  to  do  by 
requesting  the  charge  as  to  the  existence  of  the  duty  to 
disclose,  which  the  Court  erroneously  refused  to  give. 
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m. 

The  Trial  Court  Erred  in  Taking  Appellant's  Right 
to  Recovery  for  Nash's  1947  Misrepresentations 
From  the  Jury. 

The  response  of  appellee  to  Specification  of  Error  No. 
II,  briefed  at  pages  82-83  of  Appellant's  Brief,  appears 
to  be  that  the  jury  found  adversely  to  our  position  that  a 
claim  for  relief  based  on  fraud  could  be  premised  on  such 
misrepresentations.  This  position  is  clearly  untenable 
since  the  Court  expressly  precluded  the  jur\-  from  consid- 
ering the  1947  misrepresentations  as  an  independent  basis 
for  recover}-  [T.  1573-1574].  This  contention  having 
been  withdrawn  from  jur\-  consideration,  appellee's  argu- 
ment that  the  general  verdict  resolves  the  issue  in  its  favor 
is  without  support. 

Appellee's  reliance  upon  the  printed  contracts  as  ob\*iat- 
ing  the  effect  of  the  error  is  hke\^-ise  untenable,  for  as 
heretofore  pointed  out  (see  II,  supra),  the  contracts  are 
not  proof  against  a  claim  of  fraud.  Again,  appellee  has 
failed  to  meet  the  thrust  of  our  contentions,  namely  that 
the  invasion  by  the  Court  of  the  jur^^'s  function  with  re- 
spect to  the  Xash  misrepresentations  constitutes,  in  itself, 
a  sufficient  basis  for  reversing  the  judgment  below.* 

IV. 

The  Trial  Court  Erred  in  Making  the  Nunc  Pro  Tunc 

Order  as  to  the  Costs  of  the  Transcript. 

In  our  Opening  Brief,  at  pages  90-92.  we  pointed  out 
wherein  the  purported  nunc  pro  tunc  order  as  to  the  cost 
of  the  reporter's  transcript  was  made  in  violation  of  the 


^Appellee's  h>-per-technical  suggestion  that  the  point  is  lost  to 
appellant  by  failure  to  except  is  met  by  the  foUow-ing  statement  of 
counsel  IT.  1573]  which  immediately  followed  the  ruling  of  the 
Court  on  the  point:  "Mr.  Horowitz:  We  take  an  exception,  your 
Honor." 
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proA-isions  of  Local  Rule  56Cf),  which  restricts  the  court, 
in  considering  a  motion  to  retax  costs,  to  ".  .  ,  the  same 
papers  and  e\'idence  used  before  the  clerk"  [T.  555]. 
Instead  of  answering  our  contention  in  this  regard — ^which 
we  respectfully  submit  is  unanswerable — appellee  contents 
itself  with  a  quotation  of  certain  of  the  remarks  of  the 
Court  made  after  the  conclusion  of  the  trial  as  to  the  sup- 
posed need  for  the  transcript,  but  fails  to  cite  a  single 
authorit}^  or  suggest  a  single  argument  to  sustain  the 
making  of  the  order  complained  of.  Tlve  remarks  quoted 
were  twt  ".  .  .  used  before  the  Clerk/' 

V. 

It  Is  Appellee  Rather  Than  Appellant  That 
Misstates  the  Facts. 

To  this  point  in  this  brief,  our  efforts  have  been  directed 
toward  once  more  placing  the  appeal  in  proper  focus  and 
meeting  appellee's  attempt  to  obscure  the  basic  issues  with 
alleged  conflicts  in  the  evidence.  In  this  portion  of  the 
brief,  we  shall  comment  briefly  upon  the  factual  inac- 
curacies of  the  appellee  and  its  claim  that  we  have  mis- 
stated the  facts. 

At  the  outset,  it  should  be  noted  that  appellee's  "State- 
ment of  the  Facts"  ignores  uncontradicted  testimony  of 
appellant's  witnesses  and  the  testimony-  of  appellee's  own 
witnesses  which  \\^s  unfavorable  to  its  case,  and  concen- 
trates instead  on  isolated  statements  taken  from  context 
and  upon  facts  of  no  materiality'  whatever  to  any  issue 
involved  on  the  appeal.  In  many  instances  where  appellee 
recites  facts,  the  recitation  is  patently  and  demonstrably 
inaccurate. 

For  example: 

1 .     The  Friedhiider  letter  [Pltf.  Ex.  81 ;  T.  1071  ] : 
At  page  37  of  its  brief,  appellee  states  that  the  Fried- 
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lander  letter  was  admitted  into  evidence  as  testing 
j\lr.  Anderson's  credibility.  The  record  demonstrates 
that  the  letter  was  offered  by  appellant  and  received 
in  evidence  by  the  Court  over  the  objection  of  appellee 
[T.  1069].  It  would  be  unusual  indeed  for  a  party 
to  introduce  evidence  for  the  purpose  of  testing  his 
own  credibility,  and  it  is  clear  from  the  record  that 
the  letter  was  offered  and  received  because  of  its 
bearing  on  the  existence  of  the  pohcy  and  the  date 
of  Anderson's  discovery  thereof. 

2.  Circumstances  of  termination:  In  an  effort  to 
justify  the  termination  of  the  distributorship,  appellee 
paints  a  picture  which  does  not  square  with  the  testi- 
mony of  Messrs.  Curtice  and  Hufstader  as  summar- 
ized in  our  Opening  Brief   (Op.  Br.  22-26).® 

3.  The  existence  of  the  policy:  The  lengthy  expo- 
sition of  the  history  of  automobile  distribution,  found 
at  pages  4-6  of  appellee's  brief,  appears  to  serve  no 
purpose  whatever  in  view  of  the  undisputed  finding 
of  the  jury  that  the  policy  existed  and  was  unknown 
to  Anderson,  and  that  Anderson  w^as  justifiably  ig- 
norant of  it. 


°In  Mr.  Curtice's  letter  of  June  10.  1954.  plaintiff's  Exhibit  8 
fT.  658-660],  written  ante  lifciu  motain,  he  stated:  "I  am  quite 
familiar  with  the  policy  of  Buick  IMotor  Division  to  the  effect 
that  it  should  handle  its  wholesale  distribution  through  diAnsional 
zone  offices  directly  \nth  its  dealers,  and  the  program  for  carn-ing 
out  that  policy  which  neared  completion  in  1953  with  the  discon- 
tinuance of  the  Buick  distributorships  and  the  replacement  thereof 
with  zone  operations  in  the  Pacific  Northwest,  since  /,  as  general 
manager  of  Buick  Motor  Division,  approved  that  policy  and  actively 
parti-cipatcd  in  the  effectuaiion  of  it  over  a  period  of  years  in  dif- 
ferent sections  of  the  country.  .  .  ."  (Our  emphasis.)  In  his 
deposition,  read  into  the  record,  j\Ir.  Curtice  testified  that  the  first 
step  in  the  execution  of  the  policy  was  the  elimination  of  Noyes  in 
1944.  the  second  step  was  the  elimination  of  Howard  in  1947  and 
the  third  step  was  the  eUmination  of  the  Northwest  distributors, 
including  appellant,  in  1953  ICurtice  Dep.  145-146].  This,  together 
with  the  testimony  of  Mr.  Hufstader,  can  hardly  be  squared  with 
appellee's  rationalization  found  on  page  12  of  its  brief. 
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4.  Profitableness  of  appellant's  distributorship: 
Appellee  makes  much  of  the  fact  that  appellant's  oper- 
ation was  financially  successful,  a  proposition  with 
which  appellant  does  not  quarrel.  That  appellant's 
operation  was  profitable  would  hardly  entitle  Gen- 
eral Motors  to  ignore  its  obligation  to  act  in  good 
faith.  Indeed,  the  very  profitableness  of  the  Ander- 
son operation  prior  to  termination  and  its  com- 
plete ruin  after  termination,  is  convincing  evidence 
of  the  substantial  damage  sustained  as  a  result  of  the 
fraud. 

Moreover,  the  suggestion  that  the  wholesale  oper- 
ation functioned  at  a  loss  is  completely  without  merit, 
the  figures  set  forth  at  page  11  of  Appellee's  Brief 
being  those  furnished  by  its  own  expert  witness,  who, 
on  cross-examination,  made  it  clear  that  they  had  not 
been  computed  in  accordance  with  sound  accoimting 
principles,  but  rather  in  accordance  with  the  instruc- 
tions of  counsel.^^ 


^''Appellee's  expert  was  Robert  L.  Aiken.  C.P.A..  Seattle  resident 
partner  for  Lybrand.  Ross  Bros.  &  Montgomery.  On  his  direct 
examination,  he  testified  consistent  with  the  statements  of  appellee, 
found  at  page  11  of  its  brief.  The  question  of  wholesale  profit 
was  explored  on  cross-examination,  commencing  at  page  1802  of  the 
transcript  and  with  reference  to  defendant's  Exhibit  49,  quoted  at 
page  1 1  of  Appellee's  Brief,  the  following  colloquy  took  place : 

"Q.  Now,  you  had  the  correct  picture  before  you  when  you 
prepared  these  exhibits  A-45  to  A-50,  didn't  you?  A.  Yes,  we 
did. 

Q.     And  you  did  not  use  them?    A.     That's  right. 

The  Court:  In  what  year  was  this  $50,000  adjustment  made? 
A.     I  believe  it  was  in  1951. 

Q.     (By  Mr.   Kadison)  :     Is  it   sound  accounting  practice,    Mr. 
Aiken,   to   use   figures   which   you   know   are   erroneous   when   the 
correct  figures  are  in  your  possession  in  the  preparation  of  analyses 
of  books  and  records? 
(Testimony  of   Robert  L.  Aiken.) 

A.     It  depends  on  the  purpose  for  which  they  are  being  prepared. 

Q.  What  was  the  purpose  for  which  these  were  prepared? 
A.     This  court  examination." 
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In  addition,  Mr.  Aiken  testified  that  he  attributed 
no  service  department  income  to  the  wholesale  oper- 
ation [T.  1815],  although  he  made  no  examination 
to  justify  his  conclusion  that  service  profits  were  re- 
lated solely  to  retail  [T.  1817].  He  testified  that  he 
attributed  no  warehousing  income  to  wholesale  [T. 
1818]  although  depreciation  of  the  warehouse  was 
charged  against  wholesale  income  [T.  1819].  He 
testified  that  he  did  not  credit  delivery  receipts  to 
wholesale  [T.  1821],  but  charged  delivery  expense  to 
wholesale.  The  Court  is  most  respectfully  urged  to 
study  the  recross-examination  of  this  witness  found 
at  pages  1844-1850  of  the  transcript. 

Of  course,  it  must  be  borne  in  mind  that  this  issue, 
introduced  into  the  appeal  by  appellee,  goes  to  dam- 
ages, a  matter  not  before  the  Court  on  the  appeal. 

5.  ''Negotiation''  of  the  printed  agreements:  Con- 
trary to  appellee's  assertion  found  at  pages  29-30  of 
its  brief  to  the  effect  that  the  contracts  were  freely 
negotiated — made,  we  respectfully  suggest,  somewhat 
with  tongue  in  cheek — the  uncontradicted  testimony 
of  their  own  witness,  Mr.  Hufstader,  reveals  that 
they  were  in  fact  unilaterally  prepared  by  General 
Motors  and  presented  to  Anderson  on  a  "take  it  or 
leave  it"  basis   [T.   1954-1955]. 

6.  Acknowledgement  by  General  Motors  of  obli- 
gation to  deal  in  good  faith:  Among  the  more  appar- 
ent omissions  in  appellee's  brief  is  the  lack  of  refer- 
ence to  the  testimony  of  Messrs.  Curtice  and  Huf- 
stader, who  conceded  that  General  Motors  had  an 
obligation  to  deal  with  Anderson  in  good  faith  [Cur- 
tice Dep.  213-214,  215-217,  236;  Hufstader  Dep.  404- 
405,  408-411,  456]. 


—19— 

Appellee  has  failed  to  demonstrate  a  single  instance  in 
which  appellant  has  misstated  the  facts,  notwithstanding 
its  protestations  to  the  contrary. 

There   is  ample   transcript   support   for   every   factual 
statement  made  by  appellant/* 
For  example: 

1.  General  Motors^  control  of  Anderson:  In  at- 
tempting to  meet  our  claim  of  control,  appellee  com- 
pletely ignores  the  discussion  of  the  control  devices 
employed  by  it  (Op.  Br.  8-21,  71-77).  While  appellee 
does  comment  briefly  upon  one  of  these  devices, 
namely  the  "zone  manual,"  its  assertion  that  this  was 
not  a  control  device  is  contrary  to  the  testimony  of 
Mr.  Hufstader  [Hufstader  Dep.  387]. 

2.  General  Motors'  pressure  for  increased  facili- 
ties: In  denying  that  General  Motors  exerted  pres- 
sure on  Anderson  to  expand  facilities,  appellee  ig- 
nores a  mass  of  evidence  in  order  to  select  one  self- 
serving  sentence  out  of  context  (Appellee's  Br.  16- 
17).  That  pressure  was  in  fact  exerted  is  readily  ap- 
parent from  the  testimony  of  General  Motors  offi- 
cials as  well  as  the  uncontradicted  testimony  of  An- 
derson [T.  1001-1003,  2047-2048;  Hufstader  Dep. 
319-321,  328-329,  and  other  passages  cited  at  pages 
16-17  of  Appellant's  Op.  Br.). 

3.  The  proposed  sale  of  the  Main  plant:  In  as- 
serting that  Anderson's  decision  not  to  sell  its  main 


^^Appellee's  practice  of  taking  several  transcript  references  at  the 
end  of  a  passage  in  appellant's  brief,  which  references  as  a  group 
support  the  entire  passage,  and  asserting  that  a  particular  reference 
does  not  support  a  particular  portion  of  the  passage,  does  not  de- 
prive the  factual  statement  of  support.  Needless  to  say,  it  is  some- 
what surprising  to  find  appellee  thus  attempting  to  exploit  our  use 
of  a  form  of  reference  occasionally  adopted  in  order  to  present  a 
more  concise  and  intelligible  picture  of  the  facts. 
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plant  was  not  attributable  in  any  way  to  General 
Motors'  "advice"  on  the  subject,  appellee  again  ig- 
nores uncontradicted  testimony  showing  Anderson's 
recognition  of  the  need  to  consult  General  Motors  on 
this  matter,  as  reflected  by  the  testimony  of  a  dis- 
interested witness   [T.   1723-1726]. 

4.  Working  capital:  It  does  not  meet  appellant's 
contention  that  General  Motors  exerted  pressure  upon 
Anderson  to  increase  its  working  capital  for  appellee 
to  point  to  the  printed  contract  (Appellee's  Br.  21- 
22).  As  heretofore  noted,  the  contract  itself  created 
many  of  the  instruments  of  control  used  by  General 
Motors  and  it  was  in  part  through  the  contract  that 
such  pressure  was  exerted.  The  issue  is  not  whether 
General  Motors  was  correct  in  its  assessment  of  the 
Anderson  working  capital  needs  but  rather  whether, 
after  so  assessing  them,  General  Motors  exerted  pres- 
sure to  convert  its  assessment  into  fact.  That  the 
domination  by  General  Motors  may  have  taken  the 
form  of  benevolent  paternalism  did  not  render  Gen- 
eral Motors  any  less  dominant  or  lessen  its  obliga- 
tion to  act  in  good  faith  toward  Anderson.  Indeed, 
General  Motors'  assumption  of  such  a  paternalistic 
attitude  with  respect  to  Anderson  would  itself  be  suf- 
ficient to  create  a  duty  to  disclose  as  a  matter  of  law. 
In  any  event,  the  record  is  replete  with  uncontradicted 
evidence  of  working  capital  pressure,  both  docu- 
mentary and  in  the  form  of  testimony  from  appellee's 
own  witnesses  (citations  collected  in  Appellant's  Op. 
Br.  14-16). 

5.  The  effect  of  the  $500,000.00  mortgage  loan 
on  zuorking  capital:  General  Motors  persists  in  in- 
sisting that  the  effect  of  the  $500,000.00  mortgage 
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loan  following  the  November,  1951  conference  in  San 
Francisco  did  not  increase  working  capital,  notwith- 
standing the  testimony  of  Mr.  Aiken,  General 
Motors'  expert  accounting  witness,  to  the  contrary. 
Perhaps  the  point  can  finally  be  laid  at  rest  by 
quoting  Mr.  Aiken  as  follows   [T.  1798] : 

''Q.  So  that  on  that  date  (the  date  of  the 
loan)  the  working  capital  was  increased  by 
$500,000.00,  was  it  not?    A.    Yes,  that's  right." 

6.  National  Automobile  Dealers  Association:  In 
suggesting  that  Mr.  Hufstader's  demand  that  An- 
derson not  seek  re-election  to  the  presidency  of  the 
National  Automobile  Dealers  Association  was  a 
mere  request,  appellee  ignores  the  real  tenor  of  the 
demand  as  revealed  by  Mr.  Hufstader's  own  testi- 
mony. This  becomes  apparent  when  the  italics  in 
the  passage  quoted  by  appellee  are  placed  properly 
[T.  1864],  ".  .  .  the  second  item  that  I  wanted  to 
discuss  with  him  was  to  ask  him  very  definitely  not 
to  stand  for  re-election  .  .  ." 

Moreover,  it  should  perhaps  be  re-emphasized  that 
the  question  on  this  appeal  is  not  what  was  best  for 
Anderson  but  the  control  over  Anderson  exercised 
by  General  Motors.  Whether  that  control  was  be- 
nevolent or  malevolent  is  of  no  moment:  its  mere 
existence  establishes  a  relationship  from  which  a 
duty  to  disclose  flows  as  a  matter  of  law. 

7.  Partners  in  Progress:  The  emphasis  accorded 
by  us  to  President  Curtice's  use  of  the  "partners  in 
progress"  concept  does  not  spring,  as  appellee  would 
suggest  (Appellee's  Br.  27-28)  from  any  argimient 
on  our  part  that  a  technical  legal  partnership  ex- 
isted and,  therefore,   the  assertion   by  appellee  that 
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there  was  in  fact  no  technical  partnership  is  quite 
beside  the  point.  We  used  the  concept,  as  did  Mr. 
Curtice,  as  evidence  of  the  character  of  the  rela- 
tionship between  the  parties  during  the  period  of 
the  distributorship.  In  stating  that  Mr.  Curtice 
used  the  term  "as  a  businessman,"  we  assume  that 
appellee  is  not  implying  that  his  statement  was  un- 
true; rather,  it  seems  clear  that  in  speaking  of  a 
partnership  "in  a  business  sense,"  Mr.  Curtice  was 
emphasizing  the  closeness  and  community  of  interest 
which  characterized  the  relationship  of  General 
Motors,  its  dealers  and  distributors. 

8.  Relative  size  of  the  parties:  The  relative  size 
of  the  parties,  which  is  hardly  open  to  dispute,  may 
not  properly  be  dismissed  in  the  cavalier  fashion 
adopted  by  appellee,  for  as  pointed  out  in  our  Open- 
ing Brief  (Op.  Br.  22),  it  has  an  important  bear- 
ing upon  the  question  of  control  and  dominance 
which  characterized  the  relationship  of  the  parties 
from  which  the  duty  to  disclose  flows  as  a  matter 
of  law. 

9.  Reliance  by  Anderson  and  resulting  damage:  In 
urging  that  Anderson  did  not  in  fact  take  action  as 
a  result  of  the  nondisclosure  by  General  Motors  of 
the  policy,  appellee  again  misstates  the  effect  of  the 
jury's  verdict  (Appellee's  Br.  32-34).  There  was 
nothing  in  the  verdict  or  in  the  answers  to  the  special 
interrogatories  tending  to  support  appellee's  asser- 
tion that  Anderson  did  not  take  action  as  a  result 
of  the  nondisclosure,  or  that  he  was  not  substan- 
tially damaged  as  a  result  thereof. 

Moreover,  a  review  of  the  uncontradicted  testi- 
mony in  the  trial  court  demonstrates  complete  sup- 
port for  the  contentions  of  appellant  in  this  regard 
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[T.  956,  957,  1027-1028,  1037-1038,  1062-1063, 
1633-1634].  Thus,  the  record  clearly  establishes 
that  the  Anderson  assets  were  one-purpose  assets 
in  the  sense  that  they  could  not  be  used  profitably 
for  other  automobile  lines  or  other  purposes.  This 
was  demonstrated  by  Anderson's  signal  lack  of  suc- 
cess in  so  using  them  following  termination.  More- 
over, whatever  relevance  General  Motors'  arguments 
in  this  respect  may  have  on  future  questions  relat- 
ing to  mitigation  of  damages,  they  are  obviously  be- 
side the  point  on  the  present  appeal. 

Insofar  as  appellee  asserts  that  Anderson  was  pre- 
cluded by  the  terms  of  the  printed  contracts  from 
relying  upon  the  nondisclosure,  it  has  been  demon- 
strated elsewhere  in  this  brief  that  the  contracts  did 
not  have  this  effect  (Point  II,  supra).  As  we  pointed 
out,  we  are  not  here  relying  on  any  agreement  at 
variance  with  the  written  contracts,  but  assert  rather 
that  Anderson  would  have  acted  otherwise  than  he 
did  had  he  known  of  the  existence  of  the  policy. 

Finally,  insofar  as  General  Motors  asserts  that  the 
$500,000.00  mortgage  loan  was  not  made  for  use  in 
the  distributorship,  we  invite  the  Court's  attention 
to  the  fact  that  it  was  a  15-year  borrowing,  which 
would  never  have  been  made  had  Anderson  known 
that  the  distributorship,  which  formed  the  keystone 
of  his  operation,  would  be  terminated  months  later. 

10.  Date  of  discovery  of  fraud:  The  trial  court 
permitted  the  amending  of  the  Complaint  to  correct 
an  obvious  error  in  alleging  the  date  of  the  discovery 
by  Anderson  of  the  policy.  In  view  of  the  liberal 
rules  respecting  amendments  to  pleadings,  there  does 
not  appear  to  be  any  basis  for  appellee's  position. 
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11.  The  Packard  and  De  Soto-Plymouth  distribu- 
torships: Appellee  suggests  (Appellee's  Br.  14)  that 
Anderson  undertook  negotiations  for  the  De  Soto- 
Plymouth  distributorship  prior  to  the  effective  date 
of  the  General  Motors  termination.  It  is  clear  from 
the  record  that  negotiations  looking  toward  this  dis- 
tributorship were  not  commenced  until  after  the  ef- 
fective date  of  termination  [T.  1075,  1296]. 

12.  Moneys  paid  appellant  following  termination: 
The  $145,112.68  paid  appellant  following  termination 
and  referred  to,  in  passing  (though  without  refer- 
ence), by  appellee,  at  page  14  of  its  brief,  were 
moneys  paid  by  way  of  purchase  price  from  General 
Motors  to  Anderson  for  some  of  the  parts  which 
Anderson  carried  in  inventory.  General  Motors  re- 
fused to  purchase  other  parts  [T.  2153-2154]. 

Conclusion. 

The  trial  court  erred  in  rejecting  Anderson's  conten- 
tion that  General  Motors  owed  a  duty  as  a  matter  of  law 
to  disclose  the  policy  to  terminate  the  distributorship. 
This  was  argued  at  length  in  the  Opening  Brief.  Appellee 
has  completely  failed  to  address  itself  to  the  merits  of 
this  basic  issue  on  the  appeal,  and,  we  submit,  has  thereby 
implicitly  conceded  the  correctness  of  our  position. 

Accordingly,  it  is  respectfully  submitted  that  the  judg- 
ment below  should  be  reversed. 

Respectfully  submitted, 

Pacht,  Ross,  Warne  &  Bernhard, 

Stuart  L.  Kadi  son, 

Harvey  M.  Grossman, 

Preston,  Thorgrimson  &  Horowitz, 

Charles  Horowitz, 

Attorneys  for  Appellant. 
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Los  Angeles  Meat  and  Provision  Drivers  Union 
Local  No.  626  of  the  International  Brotherhood 
OF  Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers  of  America,  et  ah, 

Appellants, 
vs. 

Lewis  Food  Company,  a  corporation, 

Respondent. 


RESPONDENT'S  BRIEF. 


I. 
The  District  Court  Correctly  Held  That  This  Action 
Should  Not  Be  Abated  Under  the  Doctrine  of  Pri- 
mary Administrative  Jurisdiction. 

The  contention  of  Appellants  in  support  of  their  plea  in 
abatement  is  that  there  is  a  proceeding  pending  before  the 
National  Labor  Relations  Board  in  which  the  bona  fides  of 
the  certified  union  and  the  certification  itself  is  to  be  deter- 
mined and  that  the  District  Court  under  the  doctrine  of 
primary  administrative  jurisdiction  should  stay  proceed- 
ings until  the  National  Labor  Relations  Board  has  ruled 
upon  such  issues  in  its  pending  proceedings.  The  trial  court 
has  rejected  this  contention.  The  decision  of  the  trial  court 
is  found  in  Lewis  Food  Company  v.  Los  Angeles  Meat  and 
Provision  Drivers,  159  Fed.  Supp.  763. 
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Respondent's  answer  to  Appellants'  contention  is  two- 
fold: (1)  The  Supreme  Court  of  the  United  States  has 
ruled  that  this  action  may  be  brought  prior  to  an  admini- 
strative determination  that  an  unfair  labor  practice  has,  or 
has  not.  been  committed;  (2)  In  its  prior  administrative 
proceeding-  against  Appellants,  In  the  Matter  of  Meat  and 
Provision  Drivers  Union  Local  No.  626  (Lewis  Food 
Company),  115  N.  L.  R.  B.  890,  37  L.  R.  R.  M.  142,  the 
National  Labor  Relations  Board  has  already  ruled  that 
Appellants'  affirmative  defenses,  which  are  the  basis  for 
the  plea  in  abatement,  do  not  constitute  a  valid  defense  in 
law;  hence,  even  if  the  doctrine  of  primary  administrative 
jurisdiction  is  applicable,  the  Labor  Board  has  decided  the 
issue  contrary  to  Appellants'  position. 

In  /.  L.  W .  U.  V.  Juneau  Spruce  Corporation,  342  U.  S. 
237,  96  L.  Ed.  275,  the  United  States  Supreme  Court  held 
that  suits  for  damages  under  29  U.  S.  C,  section  187  may 
be  brought  in  a  federal  district  court  prior  to  an  admini- 
strative determination  that  an  unfair  labor  practice  has, 
or  has  not,  been  committed.  The  Supreme  Court  said  at 
96  L.  Ed.  275,  281 : 

"Certainly  there  is  nothing  in  the  language  of  §303 
(a)(4)  [187(a)(4)]  which  makes  its  remedy  depend- 
ent on  any  prior  administrative  determination  that  an 
unfair  labor  practice  has  been  committed.  Rather  the 
opposite  seems  to  be  true  for  the  jurisdictional  dis- 
putes prescribed  by  §303  (a)  (4)  are  rendered  unfair 
'for  the  purposes  of  this  section  only,'  thus  setting 
apart  for  private  redress  acts  zvhich  might  also  be 
subjected  to  the  administrative  process/'  (Emphasis 
added.) 

The  Supreme  Court  also  said  at  96  L.  Ed.  281,  282: 

"The  right  to  sue  in  the  courts  is  clear  provided  the 
pressure  on  the  employer  falls  in  the  prescribed  cate- 


gory  .  .  .  Here  the  jurisdictional  row  was  between 
the  outside  union  and  the  inside  union  .  .  .  Peti- 
tioners representing  one  union  and  employing  outside 
labor  were  trying  to  get  the  work  which  another  union 
employing  mill  labor  had.  That  competition  for  work 
at  the  expense  of  employer  has  been  condemned  bv 
the  Act." 

The  trial  court  in  this  case  stated  that  the  remedy  of  the 
employer  to  recover  damages  under  section  187  ''is  inde- 
pendent of  any  action  the  Board  may  take  to  enforce  the 
same  provision."  The  trial  court  likened  this  system  of 
statutory  remedies  to  that  of  a  private  action  for  treble 
damages  by  persons  injured  by  a  violation  of  anti-trust 
laws  of  the  United  States  (15  U.  S.  C.  A.  sec.  15),  which 
are  in  addition  to  the  remedies  by  criminal  and  civil  action 
instituted  by  the  Government.  (15  U.  S.  C.  A.  sec.  1-5.) 

In  view  of  the  United  States  Supreme  Court  determi- 
nation in  the  Juneau  Sp-nice  case,  supra,  it  is  clear  that 
the  doctrine  of  primary  administrative  jurisdiction,  upon 
which  Appellants'  plea  in  abatement  is  based,  has  no  appli- 
cation in  this  proceeding. 

II. 
Even  if  the  Doctrine  of  Primary  Administrative  Juris- 
diction Is  Applicable,  the  National  Labor  Relations 
Board  Has  Already  Made  Its  Controlling  Admini- 
strative Determination  Against  Appellants. 

The  generally  accepted  statement  of  the  doctrine  of  "pri- 
mary administrative  jurisdiction,"  is  that  courts  will  not 
determine  a  controversy  involving  a  question  which  is 
within  the  jurisdiction  of  an  administrative  tribunal  prior 
to  the  decision  of  that  question  by  the  administrative 
tribunal,  where  the  question  demands  the  exercise  of  ad- 
ministrative   discretion    requiring   the    special   knowledge, 


experience  and  services  of  the  administrative  tribunal  to 
determine  technical  and  intricate  matters  of  fact  and  where 
a  uniformity  of  ruling  is  essential  to  comply  with  the  pur- 
poses of  the  regulatory  statute  administered. 

We  submit  that  Appellants  have  argued  themselves  into 
a  box  in  asserting  that  the  doctrine  of  primary  admini- 
strative jurisdiction  is  applicable,  since  the  National  Labor 
Relations  Board  has  already  made  the  administrative  deter- 
mination which  is  controlHng  in  this  case.  In  the  case  of 
In  the  Matter  of  Meat  and  Provision  Drivers  Union  Local 
No.  626  (Lewis  Food  Company),  115  N.  L.  R.  B.  890,  37 
L.  R.  R.  M.  142,  the  National  Labor  Relations  Board  had 
before  it  the  same  parties  and  the  same  conduct  which  is 
the  subject  matter  of  this  action.  In  the  Labor  Board  pro- 
ceeding brought  by  Respondent  against  Appellant,  Appel- 
lants contended  that  they  had  not  violated  section  8(b)(4) 
(C)  of  the  Labor  Management  Relations  Act,  for  the 
reason  that  the  certification  of  the  certified  union  was  in- 
valid at  the  time  Appellants  engaged  in  their  strike  and 
picketing.  The  certification  was  alleged  to  be  invalid  be- 
cause: (1)  The  certified  union  was  company  dominated, 
assisted  and  financed  by  Respondent  in  violation  of  section 
8(a)(2);  (2)  No  valid  election  was  held  or  certification 
issued  because  the  certified  union  was  not  at  the  time  of 
its  organization  or  certification  in  compliance  with  section 
9(f),   (g)   and   (h)  of  the  Act. 

These  defenses,  which  were  raised  by  Appellants  in  the 
unfair  labor  practices  proceedings  brought  against  them 
by  the  National  Labor  Relations  Board,  are  the  same 
defenses  which  are  raised  in  this  case  and  constitute  the 
basis  for  Appellants'  plea  in  abatement. 

At  the  hearing  of  the  charges  against  Appellants,  coun- 
sel   for  the  General  Counsel  of  the  National  Labor  Rela- 
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tions  Board  moved  to  strike  Appellants'  affirmative 
defenses  on  the  ground  that  they  did  not  constitute  a  de- 
fense in  law.  The  trial  examiner  granted  the  motion  to 
strike  and  the  National  Labor  Relations  Board  affirmed. 
The  Labor  Board  said  at  115  N.  L.  R.  B.  890,  901,  with 
regard  to  the  validity  and  effect  of  its  certification  of  a 
bargaining  agent  and  Appellants'  affirmative  defenses  in 
connection  therewith: 

"The  motion  to  strike  the  affirmative  defense  was 
granted.  The  Trial  Examiner  stated  that  the  certifi- 
cation of  the  Association  had  been  issued  by  the  Board 
in  the  course  of  a  representation  proceeding,  a  type  of 
proceeding  over  which  it  had  exclusive  jurisdiction, 
that  the  certification  of  the  Association  appeared  to 
have  been  issued  regularly,  and  to  be  valid  and  proper 
upon  its  face.  He  ruled  that  under  those  circumstances 
the  Union  was  restricted  to  legal  procedure  to  set 
aside,  vacate,  or  otherwise  challenge  the  certification. 
He  stated  that,  even  if  it  were  conceded  that  the  action 
of  the  Board  in  cei'tifying  the  Association  zvas  erro- 
neous, an  abuse  of  its  discretion,  or  in  excess  of  its 
authority,  such  a  legal  defect  in  the  Board's  deter- 
mination and  its  certification,  gave  no  right  to  the 
Union  to  decide  for  itself  that  the  Board's  deter- 
mination zvas  defective,  and  the  Board's  certification 
a  nullity,  and  proceed  to  picket  the  Company  as  if  the 
certification  and  the  certified  representative  did  not 
exist.  Fundamental  legal  procedure  required  that  a 
decree  or  certificate  of  a  judicial  or  quasi-judicial 
tribunal,  issued  in  a  proceeding  of  which  the  tribunal 
had  jurisdiction,  which  appeared  valid  and  proper  on 
its  face,  be  respected  as  valid,  until  either  the  tribunal 
which  had  issued  the  decree  or  certificate,  or  higher 
authority,  vacated,  set  aside,  or  rescinded  the  decree 
in  an  appropriate  legal  proceeding. 
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"The  Trial  Examiner  pointed  out  that  the  Union 
at  any  time  could  have  filed  a  charge  alleging  Com- 
pany domination  or  interference  zvith  the  Association 
and  had  the  issue  fully  litigated  before  the  Board  and 
the  courts,  hut  that  the  Union  could  not  arrogate  to 
itself  the  right  to  decide  that  the  Board's  certification 
was  null  and  void,  and  then  picket  the  employer,  as  if 
the  certified  representative,  and  the  certification  did 
not  exist."  (Emphasis  added.) 

With  reference  to  the  affirmative  defense  of  Appellants 
that  the  certification  was  invalid  for  the  reason  that  the 
certified  union  had  not  complied  with  the  filing  require- 
ments of  section  (f),  (g-)  (h)  of  the  National  Labor  Rela- 
tions Act,  the  Labor  Board  rejected  this  affirmative  defense 
and  said  at  115  N.  L.  R.  B.  890,  901,  902: 

".  .  .  this  attack  upon  the  certification  was  a 
matter  similar  to  the  affirmative  defense  previously 
stricken  in  that  it  involved  a  determination  that  the 
Board,  in  issuing  a  certification,  had  acted  in  error, 
or  had  acted  improperly.  It  zvas  likewise  not  an  appro- 
priate defense  to  the  labor  practices  alleged  in  the 
complaint  .  .  .  (the  Union  could  not  arrogate  to 
itself  the  right  to  decide  that  the  action  of  the  Board 
issuing  the  certification  was  a  nullity,  and  proceed  as 
if  the  certification  and  the  certified  representative  did 
not  exist  and  then  later  plead  the  Board's  alleged 
error  as  a  defense.  Such  a  procedure,  if  countenanced 
by  judicial  or  quasi-judicial  bodies,  would  destroy  the 
orderly  procedures  of  the  law."    (Emphasis  added.) 

The  National  Labor  Relations  Board,  in  rejecting  the 
affirmative  defenses  of  Appellants,  accepted  the  reasoning 
of  the  Trial  Examiner  stating  at  115  N.  L.  R.  B.  890,  891, 
892: 

"For  the  reasons  set  forth  in  the  Intermediate  Re- 
port, we  also  find  that  the  Trial  Examiner  properly 
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rejected  the  Respondent's  affirmative  defenses  that 
its  conduct  was  not  violative  of  §8(b)  (4)  (C)  because 
the  Association  allegedly  was  illegally  dominated  at 
the  time  of  its  certification  or  because  the  Association 
allegedly  was  not  in  compliance  with  the  provisions  of 
§9(h)  of  the  Act  when  it  achieved  certification." 

It  is  apparent  then  that  the  Labor  Board,  in  exercising 
its  "primary  administrative  jurisdiction"  has  ruled  that 
its  certification  of  a  union  is  valid  until  such  time  as  it  is 
revoked  by  the  Board  itself  and  that  an  order  revoking  a 
certification  has  no  retroactive  application.  The  Board  has 
also  ruled  that  Appellants  cannot  picket  Respondent  for 
recognition  while  there  is  a  certified  union  in  the  plant.  Of 
even  more  importance  to  this  appeal  is  the  fact  that  the 
Labor  Board  has  rejected  Appellants'  contention  that  it 
is  a  defense  to  Appellants'  conduct  that  the  certified  union 
may  have  been  dominated  by  Respondent  during  certifica- 
tion, or  that  the  certified  union  was  not  in  compliance  with 
filing  requirements  at  the  time  of  certification.  The  Board 
held,  in  its  administrative  proceeding,  that  the  certifica- 
tion was  issued  by  the  Board  in  the  course  of  a  represen- 
tation proceeding,  over  which  the  Board  has  exclusive 
jurisdiction,  and  that  the  certification  is  valid  until  either 
the  Board  or  higher  authority  vacates,  sets  aside  or  re- 
scinds the  certification  in  an  appropriate  legal  proceeding. 
It  is  the  conclusion  of  the  Board  that  Appellants  can  not 
decide  for  themselves  that  the  action  of  the  Labor  Board, 
in  issuing  the  certification,  was  a  nullity  and  thereupon 
proceed  to  strike  and  picket  Respondent. 

In  Parks  v.  Atlanta  Printing  Union,  243  F.  2d  284, 
cert.  den.  354  U.  S.  937,  1  L.  Ed.  2d  1537,  an  employer 
brought  an  action  against  a  union,  which  had  not  been 
certified  as  the  bargaining  represenative  of  the  employer's 
workers,  for  damages  for  causing  a  strike  for  recognition 


in  violation  of  section  303.  The  Circuit  Court  held  that, 
under  this  statute  making  it  unlawful  for  a  union  to  strike 
in  order  to  force  an  employer  to  bargain  with  it  when  an- 
other union  has  been  certified  and  giving  the  employer  an 
action  for  damages  against  the  non-certified  union,  tJic 
decisive  factor  is  the  certification  by  the  Labor  Board,  and 
the  uncertified  union  violates  the  law  when  it  strikes  to 
force  recognition,  even  though  the  certified  union  is  no 
longer  functioning  as  a  bargaining  representative  and 
though  it  no  longer  represents  a  majority  of  the  employees. 

The  Fifth  Circuit  also  held  that  under  section  303  Con- 
gress intended  to  include  not  only  the  initial  certification, 
but  the  statutory  process  of  altering  or  terminating  certi- 
fication, and  a  union,  contending  that  the  certified  repre- 
sentative is  no  longer  actively  representing  employees,  must 
pursue  the  machinery  before  the  Labor  Board  rather  than 
to  strike  for  recognition.  The  decision  contains  an  interest- 
ing analysis  of  the  predicament  in  which  an  employer  finds 
himself  where  there  is  a  certified  union  in  the  plant  and 
he  is  faced  with  demands  for  recognition  from  a  rival 
union.  The  Fifth  Circuit  stated  at  page  290: 

"We  therefore,  as  does  the  Fourth  Circuit  in  its 
recent  decision,  Tungsten  Mining  Corporation  v.  Dis- 
trict 50,  United  Mine  Workers  of  America,  242  F. 
2d  84,  88,  hold  that,  in  the  words  of  the  Act.  the  deci- 
sive thing  is  the  certification  by  the  Board.  Until  by 
Board  action  it  is  efifectually  extinguished,  it  has  con- 
tinued vitality  to  protect  an  employer  against  a  raid- 
ing rival  whose  objective  is  'forcing  or  requiring 
[such]  employer  to  recognize  or  bargain  with  *  *  * 

[it]   *  *  *  as  the  representative  of    [his]   employees 
*  *  *  '  " 

In  Tungsten  Mining  Corporation  v.  District  50,  242  F. 
2d  84,  the  Fourth  Circuit  holds  that  the  issuance  and  revo- 


cation  of  certifications  is  exclusively  within  the  province 
of  the  Labor  Board  and  is  binding  upon  all  parties  until 
Board  action  is  taken  in  connection  with  the  certification. 

There  are  numerous  cases  which  hold  that  the  Labor 
Board's  determination  and  certification  of  the  bargaining 
agent  is  within  its  exclusive  province.  See  A''.  L.  R.  B.  v. 
A.  K.  Allen  Co.,  252  F.  2d  37,  39,  where  it  is  said: 

"Under  §9(b)  of  the  Act,  the  Board  has  discretion 
to  determine  the  appropriate  bargaining  unit.  The 
Board's  determination  'if  not  final,  is  rarely  to  be  dis- 
turbed.' Packard  Motor  Car  Co.  v.  N.  L.  R.  B.,  330 
U.S.  485,  491,  67  Supreme  Court  789,  793,  91  L.Ed. 
1040." 

In  A^.  L.  R.  B.  V.  Sanson  Hosiery  Mills,  195  F.  2d  350, 
an  employer  was  found  guilty  of  an  unfair  labor  practice 
when  he  refused  to  honor  a  certification  of  a  union  as 
bargaining  representative  due  to  the  fact  that  a  majority 
of  the  employees  no  longer  desired  the  certified  union  to 
represent  them.  The  Fifth  Circuit  held  that  the  certifica- 
tion of  a  union  as  bargaining  representative  by  the  Na- 
tional Labor  Relations  Board  when  lawfully  made  must 
be  respected  by  an  employer  until  changed  conditions  are 
reflected  by  a  later  ruling  by  the  Board  setting  aside  the 
certification.  It  is  further  held  that  an  employer  cannot 
decide  for  himself  whether  a  union  has  lost  its  bargaining 
status  as  the  certified  bargaining  representative,  and,  de- 
ciding that  the  union  has  lost  its  bargaining  status,  refuse 
to  deal  with  it  further,  since  that  is  a  matter  for  determi- 
nation by  the  Board.  At  page  195  F.  2d  350,  352,  it  is 
said: 

"Such  a  certification,  when  lawfully  made,  must  be 
respected  by  the  employer  until  changed  conditions  are 
reflected  by  a  later  ruling  by  the  Board  altering  or 


—10— 

setting  aside  the  certification.  This  is  true,  even 
though  the  bargaining  agent  so  designed  has  lost  its 
majority  representation  of  the  employees  by  reason  of 
the  subsequent  defection  of  some  of  those  originally 
voting  for  it  as  their  representative.  The  existing  cer- 
tification must  nevertheless  be  honored  until  lawfully 
rescinded/'    (Emphasis  added.) 

Again  at  195  F.  2d  350,  352-353,  the  Court  says: 

"Nor  can  the  employer  decide  for  itself  whether  the 
Union  has  lost  its  bargaining  status,  and  deciding  that 
it  has,  refuse  to  deal  with  it  further.  Whether  or 
not  the  Union  has  lost  that  status  is  for  the  Board  to 
determine  upon  orderly  statutory  procedure.  N.L.R.B, 
V.  Prudential,  6  Cir.,  154  F.  2d  385,  headnote  10. 
Meanwhile,  it  is  the  duty  of  the  employer  to  deal 
with  the  duly  certified  Union." 

If  employers  must  honor  certifications  until  lawfully 
rescinded,  unions  likewise  must  honor  certifications  until 
lawfully  rescinded.  In  the  words  of  Chief  Judge  Denman 
in  Capital  Service  v.  N.  L.  R.  B.,  204  F.  2d  848,  853, 
"What  was  sauce  for  the  goose  under  the  Wagner  Act  is 
now  sauce  for  the  gander  under  the  Taft-Hartley  Act." 

Let  us  assume  for  the  moment  that  this  action  is  abated 
and  that  some  time  in  1959  or  I960,  it  is  found  in  pro- 
ceedings against  Respondent  that  it  has  illegally  domi- 
nated, controlled  and  interfered  with  the  certified  union. 
What  efifect  can  that  have  on  the  legality  of  Appellants' 
actions  in  1954?  The  Labor  Board  has  already  determined 
that  the  fact  that  Respondent  may  be  dominating  the  cer- 
tified union  does  not  constitute  a  defense  to  picketing  by 
Appellants  for  recognition  while  the  certification  is  still 
in  full  force  and  effect.  The  Labor  Board  has  already 
determined  that  the  fact  that  the  certified  union  may  not 
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have  been  in  compliance  with  fiHng  requirements  of  the 
Act  does  not  constitute  a  defense  to  picketing  by  Appel- 
lants for  recognition  so  long  as  the  certification  is  still  in 
full  force  and  effect. 

The  Labor  Board  has  already  held,  in  effect,  that  the 
outcome  of  its  proceedings  against  Respondent  can  have 
no  effect  insofar  as  the  legality  of  Appellants'  actions  in 
1954  are  concerned.  This  is  the  controlling  determination 
made  by  the  administrative  body.  Even  if  the  doctrine 
of  primary  administrative  jurisdiction  is  applicable,  the 
administrative  determination  has  been  adverse  to  Appel- 
lants' contentions. 

Of  course,  a  person  may  sue  in  the  courts  when  the 
administrative  question  has  been  settled  in  a  prior  ad- 
ministrative proceeding.  This  is  true,  even  though  he 
was  not  a  party  to  such  a  proceeding.  (A.J.  Phillips  Co. 
V.  Grand  Trunk  W.  R.  Co.,  236  U.  S.  662,  59  L.  Ed.  774.) 
There  seem  to  be  little  question,  however,  that  Respondent 
was  a  party  to  the  prior  administrative  proceeding,  since 
Respondent  filed  the  charge  against  Appellants.  See  Sec- 
tion 102.8,  Rules  and  Regulations  of  the  National  Labor 
Relations  Board,  defining  a  "party"  to  Board  proceedings 
as  including  the  person  filing  the  charge. 

The  proceedings  against  Respondent  can  have  no  bear- 
ing on  this  litigation.  The  National  Labor  Relations 
Board  has  so  ruled.  {Meat  and  Provision  Drivers  Union 
Local  No.  626  (Lewis  Food  Company),  115  NLRB  890.) 
Therefore,  no  purpose  can  be  served  in  abating  this  action 
pending  a  Labor  Board  hearing  which  can  have  no  effect 
on  the  outcome  of  this  case. 
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Conclusion. 

The  decision  of  the  District  Court,  in  refusing  to  abate 
the  action,  should  be  upheld  for  the  following  reasons : 

1,  The  Juneau  Spruce  case  holds  that  the  District 
Court  may  proceed  prior  to  a  Labor  Board  determination 
of  imfair  labor  practices. 

2.  The  Labor  Board  has  already  made  its  decision 
that  the  proceedings  against  Respondent  can  have  no 
effect  on  the  outcome  of  this  case  since  the  Board's  certi- 
fication of  a  bargaining  agent  is  valid  and  must  be  re- 
spected by  Appellants,  until  revoked  or  rescinded  by  the 
Board,  or  higher  authorities,  in  appropriate  legal  pro- 
ceedings. 

Respectfully  submitted. 

Hill,  Farrer  &  Burrill  and 
William  H.  Wilson, 
By  Ray  L.  Johnson,  Jr., 
Attorneys  for  Respondent. 
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In  the  District  Court  of  the  United  States,  North- 
em  District  of  California,  Northern  Division 

No.  6772 

FERNANDO  S.  FORFARI,  Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA,  FIRST  DOE, 
SECOND  DOE,  FIRST  CORPORATION,  a 

corporation,  Defendants. 

COMPLAINT  FOR  DAMAGES 

Plaintiff  for  his  complaint  and  cause  of  action 
against  the  Defendants  herein,  respectfully  repre- 
sents to  the  Court  and  alleges  as  follows: 

I. 

That  Plaintiff  resides  in  the  City  of  Vallejo, 
County  of  Solano,  State  of  California,  the  same 
being  within  the  Northern  Division,  Northern  Dis- 
trict of  California,  in  the  District  Court  of  the 
United  States; 

II. 

Plaintiff  brings  this  action  against  the  Defendant 
United  States  of  America  pursuant  to  the  pro- 
visions of  the  Federal  Tort  Claims  Act,  Public  Law 
601,  9th  Congress,  Title  IV,  as  amended,  (Title  28, 
U.S.C.A.  Sections  921  et  seq.),  as  amended,  here- 
inafter called  the  act,  and  is  demanding  Fifteen 
thousand  ($15,000.00)  Dollars  in  damages  for  per- 
sonal injuries  and  loss  of  property; 
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III. 

That  First  Doe,  Second  Doe  and  First  Corpora- 
tion, a  corporation,  are  sued  herein  by  fictitious 
names  for  the  reason  that  their  true  names  are  to 
the  Plaintiff  unlmown,  and  when  their  true  names 
are  ascertained,  the  Plaintiff  will  ask  leave  of  the 
Court  to  substitute  their  true  names  for  the  said 
fictitious  names,  together  with  the  appropriate 
charging  allegations; 

lY. 

That  at  all  times  hereinmentioned  the  United 
States  Naw  is  a  Governmental  Agency,  acting  for 
and  in  behalf  of  Defendant  United  States  of  Amer- 
ica herein;  that  the  aforesaid  United  States  ISTavy, 
its  agents,  ser\'ants  and  employees,  in  conjunction 
with  its  other  facilities,  maintained,  controlled  and 
operated  for  and  in  behalf  of  said  Defendant,  a 
Commissioned  Officers  Mess,  at  Mare  Island  Naval 
Shipyard,  Mare  Island,  State  of  California,  and 
provided  therein  a  certain  stairway  from  the  kit- 
chen to  the  wash  room,  used  in  connection  there- 
with for  the  use,  and  so  intended  the  use,  and  con- 
venience of  the  tenants,  their  employees  and  the 
general  public,  and  was  so  used  by  them; 

V. 

That  on  or  about  the  21st  day  of  November  1951, 
at  or  about  the  hour  of  1:00  o'clock  p.m.,  while  in 
the  course  and  scope  of  his  employment  as  chef  for 
Mare  Island  Cafeteria  System,  without  fault  or 
negligence  on  his  part,  and  in  the  exercise  of  due 
care  and  prudence  while  descending  the  aforesaid 


Fernando  S.  Forfari  5 

stairway  at  said  premises,  was  caused  to  and  did 
fall  down  said  stairs,  negligently  maintained  by  said 
Defendant  United  States  of  America,  by  its  agents, 
servants  and  employees;  that  Defendant  negligently 
and  carelessly  permitted  the  said  stairway  to  become 
and  remain  unsafe,  insecure,  unlevel,  dangerous, 
and  otherwise  defective  and  out  of  repair,  with 
metal  stair  tread  elevated  and  projecting,  as  to  be 
dangerous  to  the  life  and  limbs  of  persons  travers- 
ing said  stairway,  as  Defendant  well  knew,  and  of 
which  condition  had  both  actual  and  constructive 
notice  and  full  knowledge  of  the  unsafe  and  danger- 
ous character  of  said  stairway  and  negligently  per- 
mitted it  to  remain  in  such  condition;  and  negli- 
gently and  carelessly  failed  to  place  any  sign  or 
notice  to  indicate  the  danger  incident  to  the  afore- 
said condition  and  to  remedy  said  condition;  that 
wholly  and  solely  by  reason  of,  and  as  a  direct  and 
proximate  result  of  the  negligent  and  careless  acts 
and  omissions  of  the  Defendant  as  aforesaid,  said 
Plaintiff  was  caused  to  and  did  fall  and  was  pre- 
cipitated down  said  stairway  and  therel^y  sustained 
and  was  proximately  caused  to  receive,  and  did 
thereby  receive  and  suffer  severe  and  grievous  per- 
sonal and  bodily  injuries  and  damages  as  follows, 
to-wit : 

Said  Plaintiff  was  rendered  sick,  sore,  lame  and 
disabled  and  did  suffer  great  and  grievous  pain  and 
suffering;  he  sustained  an  oblique  fracture  of  the 
lower  end  of  the  left  fil^ula  and  a  sprain  of  the 
lower  back;  Plaintiff  is  informed  and  ]>elieves  that 
said  injuries  are  permanent  in  character;  that  hy 
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reason  of  liis  said  injuries  and  of  the  said  pain, 
suffering  and  sickness  which  are  continuing,  and 
as  a  proximate  result  thereof.  Plaintiff  has  been 
damaged  in  the  sum  of  Fifteen  thousand  ($15,- 
000.00)  Dollars; 

VI. 
That  by  reason  of  aforesaid  negligence  and  as 
a  proximate  result  thereof,  expenses  for  the  medical 
attention  of  Plaintiff  in  the  sum  of  $235.76  was  in- 
curred; that  at  the  time  of  his  said  injuries  Plain- 
tiff was  capable  of  earning  not  less  than  $375.00 
per  month;  that  as  a  proximate  result  of  the  negli- 
gence of  the  Defendant  and  the  resulting  injuries  so 
sustained,  Plaintiff  was  unemployable  to  July  7, 
1952,  to  his  further  damage;  that  under  the  cir- 
cumstances the  persons  responsible  for  the  mainte- 
nance, control  and  operation  of  said  stairway,  if 
they  were  private  persons,  would  be  liable  to  the 
Plaintiff  for  his  damage  for  the  negligent  mainte- 
nance, control  and  operation  of  said  staii"\vay; 

VII. 

That  all  of  the  injuries  to  the  Plaintiff  herein 
described  and  the  pain,  suffering,  disability,  loss, 
expense  and  damages  incident  thereto,  were  proxi- 
mately caused  by  the  carelessness  and  negligence, 
as  aforesaid,  of  the  Defendants  and  each  of  them, 
their  servants,  agents  and  employees. 

Wlierefore  Plaintiff  prays  judgment  against  De- 
fendant for  the  smn  of  Fifteen  thousand  ($15,- 
000.00)  Dollars,  general  damage,  special  damages  as 
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alleged,  cost  of  suit  and  for  such  other  and  further 
relief  as  to  the  Court  may  seem  meet. 

/s/  THOMAS  M.  MULVIHILL, 
Attorney  for  Plaintiff 
Duly  Verified. 

[Endorsed]  :   Filed  November  19,  1952. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant  United  States  of 
America  and  by  way  of  answer  to  the  complaint  on 
file  herein  admits,  denies  and  alleges  as  follows: 

I. 

Answering  paragraph  IV  of  the  said  complaint, 
defendant  denies  that  said  stairway  was  used  or 
intended  for  the  use  of  £iny  tenants,  employees  of 
tenants,  or  the  general  public  or  that  said  stairway 
was  so  used  by  any  tenants,  employees  of  tenants, 
or  the  general  public. 

II. 

Answering  paragraph  V  of  the  said  complaint, 
defendant  denies  that  it  or  any  agent  or  servant  of 
the  United  States  was  negligent  or  careless  in  any 
respect  and  further  denies  that  any  premises  within 
the  charge  of  the  United  States  or  of  any  agency 
or  employee  of  the  United  States  was  in  a  dan- 
gerous or  defective  condition  or  that  any  premises 
within  the  charge  of  the  United  States  or  any 
agency  or  employee  of  the  United  St-ates  was  im- 
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safe,  insecure,  unlevel,  dangerous,  or  otherwise  de^ 
fective  or  out  of  repair.  Said  defendant  further 
answering  said  paragraph  alleges  that  he  does  not 
have  sufficient  facts  to  know  the  tnith  or  falsity  of 
the  other  allegations  therein  contained,  and  denies 
each  and  every,  all  and  singTilar,  of  the  other  al- 
legations therein  contained. 

Ill, 

Answering  paragraph  VI  of  the  said  complaint, 
said  defendant,  always  denying  that  it  was  negli- 
gent or  careless  in  any  respect  and  always  deny- 
ing that  any  agency  or  employee  of  said  defendant 
was  negligent  and  careless  in  any  respect,  alleges 
that  it  does  not  have  sufficient  facts  to  know  the 
tiiith  or  falsity  of  the  allegations  therein  contained, 
and  denies  each  and  every,  all  and  singular,  of  the 
allegations  therein  contained. 

IV. 

Answering  paragraph  VII  of  the  said  complaint, 
said  defendant,  always  denying  that  it  was  negli- 
gent or  careless  in  any  respect  and  always  denying 
that  any  agency  or  employee  of  said  defendant  was 
negligent  and  careless  in  any  respect,  alleges  that 
it  does  not  have  sufficient  facts  to  know  the  truth 
or  falsity  of  the  allegations  therein  contained,  and 
denies  each  and  every,  all  and  singular,  of  the  al- 
legations therein  contained. 

As  and  for  a  Separate  and  Distinct  Defense  to  said 
Comx)laint  said  Defendant  alleges  as  follows : 

I. 
That  the  plaintiff  above  named  was  himself  negli- 
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gent  and  careless  in  the  premises  and  did  not  exer- 
cise due  and  proper  care  for  his  own  safety  upon 
the  said  stairway  and  that  said  negligence  and 
carelessness  and  said  lack  of  proper  care  proxi- 
mately contributed  to  the  injury  alleged  by  said 
plaintiff,  if  any. 

As  and  for  a  Third  Separate  and  Distinct  Defense 
to  the  Complaint  on  file  herein,  said  Defendant 
alleges  as  follows: 

I. 
That  said  Mare  Island  Cafeteria  System  is  an 
unincorporated  association  wholly  owned  and  con- 
trolled by  the  defendant  United  States  of  America; 
that  the  plaintiff  was  an  employee  of  said  Mare 
Island  Cafeteria  System  and  as  such  employee  may 
not  maintain  an  action  against  the  United  States 
of  America  under  the  Federal  Tort  Claims  Act, 
Public  Law  601,  79th  Congress,  Title  IV,  as 
amended  (Title  28  USCA  Sections  921,  et  seq.) 

Wherefore,  said  defendant  prays  that  said  com- 
plaint be  dismissed  with  costs  assessed  to  the  plain- 
tiff. 

Dated:    January  25th,  1954. 

LLOYD  H.  BURKE, 

United  States  Attorney 
/s/  By   JAMES  S.  EDDY, 

Assistant  U.  S.  Attorney 

Notice  of  Mailing  attached. 

[Endorsed] :   Filed  January  25,  1954. 
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MEMORANDUM  AND   ORDER 

By  this  action,  plaintiff  seeks  to  recover  for 
personal  injuries  which  he  sustained  as  a  result  of 
a  fall  do^vn  a  staircase  in  a  l^uilding  owned  by  the 
United  Stxites  at  the  i\Iare  Island  Naval  Yard, 
Vallejo,  California.  At  the  tinie  of  his  fall,  plaintiff 
was  an  employee  of  the  Mare  Island  Cafeteria  Sys- 
tem, a  nonappropriated  fimd  agency  organized  for 
the  purpose  of  supplying  food  to  the  Naval  Yard 
employees,  working  in  the  Commissioned  Officers^ 
Club,  also  a  nonappropriated  fund  agency.  The  ac- 
tion is  based  on  the  provisions  of  Title  28  U.S.C.A. 
§1346  (b),  with  the  negligence  of  the  United  States 
claimed  as  being,  (1)  The  failure  to  provide  hand- 
railing  for  the  staircare,  (2)  The  protrusion  of 
steel  strips  affixed  to  the  edge  of  each  step  in  such 
a  manner  that  they  created  a  hazard,  and  (3)  The 
failure  to  properly  light  the  staircase.  Defendant, 
United  States  of  America,  bases  its  defense  on  the 
grounds  that  plaintiff  was  contributorily  negligent, 
and  that  plaintiff  was  an  employee  of  the  United 
States,  and  thus  not  entitled  to  recover  under  the 
Federal  Tort  Claims  Act. 

This  action  was  tried  by  the  Court  sitting  with- 
out a  jury  on  October  24,  1956,  at  the  conclusion 
of  which  trial,  the  Court  ordered  the  matter  sub- 
mitted. For  good  cause,  the  Court,  on  November  1, 
1956,  vacated  its  previous  order  submitting  the  case 
for  decision,   and  ordered  both  parties  to  submit 
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posttrial  memoranda.  On  November  15,  1956,  in 
comi)liance  with  tlie  order  of  the  Court,  plaintiff 
filed  his  memorandum.  Under  the  teniis  of  the 
Court's  order,  defendant  was  required  to  file  its 
answering  memorandum  within  fifteen  days  after 
receipt  of  ]Dlaintiff's  opening  memorandum,  and 
plaintiff  was  given  the  right  to  replv  thereto. 
Counsel  for  plaintiff  has  certified  that  a  copy  of  his 
opening  memorandum  was  mailed  to  comisel  for  de- 
fendant, United  States,  on  November  14,  1956. 
Upon  examination  of  the  file  by  the  Court  on  July 
22,  1957,  the  record  disclosed  that  counsel  for  de- 
fendant has  not  only  failed  to  make  any  effort  to 
comply  with  the  time  limitation  set  forth  in  the 
Court's  order,  but  has  failed  to  file  any  memoran- 
dum whatsoever.  The  record  is  devoid  of  any  rea- 
sons for  this  delay,  if,  indeed,  such  dereliction 
could  ever  be  justified.  Sufficient  time  having 
elapsed  to  allov/  defendant  to  make  a  response,  it 
appears  obvious  from  the  record  that  defendant 
does  not  intend  to  respond.  Accordingly,  the  matter 
has  been  ordered  submitted  as  of  July  22,  1957. 

The  failure  of  defendant  to  afford  the  Court  any 
help  in  this  matter  might  be  taken  as  an  indication 
that  it  does  not  desire  to  contest  the  contentions 
made  by  plaintiff.  Certainly  it  puts  the  Court  in 
jp.  the  imenviable  position  of  having  to  do  the  work 
that  properly  should  be  done  by  coimsel  for  de- 
fendant. 

Defendant    contends    that    plaintiff    is    without 
status  to  propel  a  Federal  Tort  Claims  action.  With 
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this,  the  Court  does  not  agi*ee.  Plaintiff  argues  that 
he  has  a  right  to  recover  from  defendant  for  his 
injimes  (he  not  being  an  employee  of  defendant 
at  the  time  of  the  accident)  luider  the  common  law 
rules  of  negligence.  His  position  in  this  regard  ap- 
peal's to  the  Court  to  be  somid.  The  remaining 
issues  to  be  resolved  are  whether  defendant  was 
negligent,  and  whether  plaintifc  was  guilty  of  con- 
trtbutoiy  negligence.  From  the  record  and  the  ap- 
plicable law,  it  apx)ears  to  the  Court  that  defendant 
was  negligent  in  its  conduct  toward  plaintiff,  and 
that  plaintiff  was  not  guilty  of  any  negligence  which 
conti'ibuted  to  the  accident  and  'or  his  injuries. 

The  Court  is  of  the  view  that  on  the  issue  of 
liability  the  judgment  must  be  for  plaintiff. 

It  Is,  Therefore,  Ordered  that  judgment  be  for 
the  plaintiff  on  the  issue  of  liability  in  this  case,  and 
that  this  case  be  set  down  for  further  ti*ial  on 
Friday,  September  lotLu  1957,  for  the  piuix)se  of 
fixing  the  damages  sustained  by  the  plamtiff.  Each 
of  the  pai*ties  will  l)e  prepared  to  proceed  on  this 
date  to  present  to  the  Court  any  evidence  that  may 
bear  upon  the  issue  of  damages  in  this  case.  The 
issue  of  damages  is  the  sole  question  that  wiU  be 
considered  by  the  Coui-t  on  the  date  last  mentioned 
above. 

Dated:   August  2nd,  1957. 

/s/  SHERRILL  HALBERT. 

United  States  Distiict  Judge 

[Endoi-sed]  :  Filed  August  2,  1957. 
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and  in  the  manner  prescribed  by  the  applicable 
rules  and  statutes. 

Dated:    December  31,  1957. 

/s/  SHERRILL  HALBERT, 

United  States  District  Judge 

[Endorsed] :    Filed  December  31,  1957. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

The  above-entitled  action  came  on  regularly  for 
trial  before  the  above-entitled  Court,  the  Honor- 
able Sherrill  Halbert,  United  States  District  Judge, 
presiding,  without  a  jury,  on  the  24th  day  of  Octo- 
ber, 1956,  and  thereafter  continued  to  September  13, 
1957,  the  plaintiff  appearing  by  his  attorney,  Ernest 
E.  EiTQnons,  Jr.,  and  the  defendant  appearing  by 
Lloyd  H.  Burke,  United  States  Attorney  by  Robert 
E.  Woodward,  Assistant  United  States  Attorney, 
and  evidence,  oral  and  dociunentary,  having  been 
introduced,  and  the  matter  having  been  submitted 
for  decision,  the  couii;  being  fully  advised,  hereby 
makes  the  following: 

Findings  of  Fact 

The  Court  finds: 

1.  That  this  Court  has  jurisdiction  of  tMs  cause 
of  action  by  reason  of  the  provisions  of  the  Federal 
Tort  Claims  Act,  Title  28,  U.S.C,  Section  921-946. 
That  on  November  21,  1951,  at  or  about  1:00  o'clock 
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p.m.,  plaintiff  sustained  personal  injuries  as  a  result 
of  a  fall  clown  a  staircase  in  a  building  owned  and 
maintained  by  the  United  States  of  America,  located 
at  the  Mare  Island  Xaval  Yard,  Yallejo,  California. 

2.  At  the  time  of  his  fall,  plaintiff  was  an  em- 
ployee of  the  Mare  Island  Cafeteria  System,  a  non- 
appropriated fmid  agency  organized  for  the  pur- 
pose of  supplying  food  to  the  naval  yard  employees. 
Plaintiff  was  working  in  the  Commissioned  Officers' 
Club,  also  a  non-appropriated  fund  agency. 

3.  That  on  the  date  of  plaintiff's  accident  and 
fall  as  aforesaid,  the  defendant,  United  States  of 
Ajnerica,  was  negligent  in: 

(1)  Failing  to  provide  a  hand  rail  on  the  right 
hand  side  descending  of  said  staircase, 

(2)  Permitting  the  protrusion  of  steel  strips  af- 
fixed to  the  edge  of  each  step  in  such  a  manner 
that  they  created  a  hazard  to  persons  walking  down 
said  steps,  and 

(3)  Failure  to  properly  light  the  staircase  at  the 
time  in  question. 

4.  At  the  time  of  plaintiff's  said  accident  and 
fall,  plaintiff  was  not  an  employee  of  the  defend- 
ant. United  States  of  America. 

5.  That  at  the  time  of  plaintiff's  accident  and 
fall,  as  aforementioned,  plaintiff  was  not  guilty  of 
contributory  negligence. 

6.  That  imder  the  laws  of  the  State  of  California, 
liability  would  be  imposed  upon  the  defendant. 
United  States  of  America,  if  a  private  person. 
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7.  That  by  reason  of  the  negligence  of  the  de- 
fendant as  aforesaid,  and  as  a  direct  and  proximate 
result  thereof,  plaintiff  sustained  personal  injuries 
as  follows: 

An  oblique  fracture  of  the  lower  end  of  the 
left  fibula,  sprain  of  the  low  back,  exaceraba- 
tion  of  pre-existing  infirmities  and  was  made 
sick,  sore,  lame  and  disabled; 

that  such  disability  is  permanent  in  character. 

8.  That  by  reason  of  the  negligence  of  the  de- 
fendant and  as  a  proximate  result  thereof,  plaintiff 
required  and  received  medical  and  hospital  care  and 
attention  supplied  and  paid  for  by  the  California 
State  Fund  Insurance  Company,  insurance  carrier 
for  plaintiff's  employer,  in  the  amount  of  Four 
Thousand  Eighty  Five  and  76/100  Dollars  ($4,- 
085.76). 

9.  That  plaintiff,  for  many  years,  was  unable  to 
perform  his  regular  occupation  as  a  cook,  thereby 
suffering  loss  of  wages. 

Conclusions  of  Law 
From  the  foregoing  facts,  this  Court  finds,  as 
conclusions  of  law: 

That  plaintiff  is  entitled  to  recover  damages 
from  the  defendant,  United  States  of  America,  and 
is  entitled  to  judgment  as  follows: 

1.  For  the  siun  of  Twelve  Thousand  Six  Hundred 
Seventy  Three  and  26/100  Dollars  ($12,673.26); 
and 
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2.  For  his  costs  incurred  herein;  and 

3.  That  California  State  Fund  Insurance  Com- 
pany has  a  lien  against  plaintiff's  recovery  herein 
in  the  sum  of  Four  Thousand  Eighty  Five  and 
76/100  Dollars  ($4,085.76)  for  compensation  and 
medical  services  paid  to  and  on  behalf  of  plaintiff. 

Let  judgment  be  entered  accordingly. 

Dated :  This  5th  day  of  February,  1958. 

/s/  SHERRILL  HALBERT, 

United  States  District  Judge 

Certificate  of  Service  by  Mail  attached. 

[Endorsed] :   Filed  February  5,  1958. 


In  the  District  Court  of  the  United  States,  North- 
em  District  of  California,  Northern  Division 

No.  6772 

FERNANDO  S.  FORFARI,  Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA,  FIRST  DOE, 
SECOND  DOE,  FIRST  CORPORATION,  a 

corporation,  Defendants. 

JUDGMENT 

This  cause  having  come  on  regularly  for  trial 
before  the  United  States  District  Court  for  the 
Northern  District  of  California,  Norihem  Division, 
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Honorable  Sherrill  Halbert,  United  States  District 
Judge,  presiding,  with  Ernest  E.  Emmons,  Jr.,  and 
Thomas  M.  Mulvilhill,  by  Ernest  E.  Emmons,  Jr., 
appearing  as  attorney  for  the  plaintiff,  and  Lloyd 
H.  Burke,  United  States  Attorney,  by  Robert  E. 
Woodward,  Assistant  United  States  Attorney,  ap- 
pearing for  the  defendant.  United  States  of  Amer- 
ica, and  the  Court  being  fully  advised  in  the  prem- 
ises and  having  filed  herein  his  Findings  of  Fact 
and  Conclusions  of  Law  and  having  directed  that 
judgment  be  entered  in  accordance  with  said  Find- 
ings of  Fact  and  Conclusions  of  Law, 

Now,  Therefore,  by  reason  of  the  law  and  find- 
ings as  aforesaid, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed: 

1.  That  plaintiff  have  judgment  against  the  de- 
fendant, United  States  of  America,  in  the  sum  of 
Twelve  Thousand  Six  Hundred  Seventy  Three  and 
26/100  Dollars  ($12,673.26)  and  for  his  costs  in- 
curred herein,  taxed  at  $89.26;  and 

2.  That  the  California  State  Fund  Insurance 
Company  be  awarded,  out  of  the  recovery  of  plain- 
tiff herein,  to  be  paid  out  of  but  not  in  addition  to 
the  judgment  herein,  the  sum  of  Four  Thousand 
Eighty  Five  and  76/100  Dollars  ($4,085.76). 

3.  That  Ernest  E.  Emmons,  Jr.,  and  Thomas  M. 
Mulvihill,  as  plaintiff's  attorneys,  be  awarded 
twenty  (20%)  x)er  cent  of  the  recovery  of  plaintiff 
herein,  to  be  paid  out  of  but  not  in  addition  to  the 
judgment  herein. 
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Done  in  open  court  this  5th  day  of  Febmary, 
1958. 

/s/  SHERRILL  HALBERT, 

United  States  District  Judge 

Entered  in  Civil  Docket  February  5,  1958. 

Certificate  of  Service  by  Mail  attached. 

[Endorsed]  :   Filed  February  5,  1958. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAI. 

Notice  is  hereby  given  that  the  United  States  of 
America,  defendant  above  named,  hereby  appeals  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  Memorandum  and  Order  dated 
December  31,  1957,  in  which  it  was  ordered  plaintiff 
have  judgment  against  the  defendant  United  States 
of  America  in  the  sum  of  $12,673.26,  together  mth 
any  costs  which  may  be  authorized  by  law,  and 
from  the  Judgment  entered  in  this  action  on  Fe]> 
ruary  6,  1958. 

LLOYD  H.  BURKE, 
United  States  Attorney, 
/s/  By   ROBERT  E.  WOODWARD, 
Assistant  U.  S.  Attorney 
Attorneys  for  Appellant  United 
States  of  America 

[Endorsed]  :   Filed  February  26,  1958. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  C.  ^Y.  Cal])reatli,  Clerk,  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  and 
accompanying  documents  listed  below,  are  the  orig- 
inals filed  in  this  Court  in  the  above-entitled  case, 
and  that  they  constitute  the  record  on  appeal  herein 
as  designated. 

Complaint. 

Motion  to  dismiss. 

Minute  order  denying  motion  to  dismiss. 

Answer. 

Memorandum  and  order  filed  Aug.  2,  1957. 

Memorandum  and  order  filed  Dec.  31,  1957. 

Findings  of  fact  and  conclusions  of  law. 

Judgment. 

Notice  of  appeal. 

Order  extending  time  to  docket  appeal. 

Order  extending  time  to  docket  appeal. 

Designation  of  contents  of  record  on  appeal. 

Plaintiff's  exhibits  1,  2  and  3. 

Defendant's  exhibits  A,  B,  C  and  D. 

In  Witness  Whereof,  I  have  hereimto  set  my 
hand  and  the  seal  of  said  Court  this  26th  day  of 
May,  1958. 

[Seal]  C.  W.  CALBREATH, 

Clerk 
/s/  By   C.  C.  E\^NSEN, 
Deputy  Clerk 
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In  the  District  Court  of  the  United  States,  North- 
em  District  of  California,  Northern  Division 

No.  6772 

FERNANDO  S.  FORFARI,  Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA,    Defendant. 

REPORTER'S   TRANSCRIPT 

Wednesday,  October  24,  1956 
Friday,   September  13,  1957 

Before  Hon.  Sherrill  Halbert,  Judge. 

Appearances:  For  the  Plaintiff:  Ernest  E.  Em- 
mons, Esq.  For  the  Defendant:  James  S.  Eddy, 
Esq.,  and  Robert  E.  Woodward,  Esq.,  Assistant 
U.  S.  Attorneys.  [1*] 

Wednesday,  October  24,  1956,  10:00  a.m. 

The  Clerk:  Case  No.  6772,  Forfari  vs.  U.  S., 
trial  by  Court. 

The  Court:  Are  you  ready  to  proceed,  gentle- 
men? 

Mr.  Eddy :    Yes,  your  Honor. 

Mr.  Emmons:    Ready,  your  Honor. 

The  Court :  Mr.  Eddy,  you  were  not  m  the  court 
room  a  few  moments  ago;  Mr.  Woodward  was  here, 
and  I  told  Mr.  Emmons  that  I  proposed  to  try  the 
question  of  liability  in  this  case  before  I  consider 

*  Page  numbers  appearing  at  top  of  page  of  Reporter's  Tran- 
script of  Record. 
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the  matter  of  the  damages  in  the  case,  because  I 
thought  that  the  question  of  liability  was  one  that 
was  so  thorouglily  debatable  that  I  ought  to  save 
either  side  the  expense  of  bringing  medical  testi- 
mony here  until  we  knew  just  where  we  were  going 
from  that  standpoint. 

Mr.  Eddy:    That  is  quite  satisfactory. 

The  Court:  So  that  is  the  way  I  propose  to 
proceed.  I  also  said  that  if  it  developed  it  was 
necessary  to  take  some  time  to  aiTive  at  a  conclusion 
I  will  grant  you  time  mthin  which  to  get  your 
medical  testimony  before  the  Court,  so  you  don't 
need  to  worry  about  being  cut  off  at  the  pockets, 
either  side. 

Mr.  Eddy:    Very  well,  your  Honor. 

The  Court:    All  right,  proceed. 

Mr.  Emmons:  If  your  Honor  please,  I  have  one 
witness  here  who  came  up  from  San  Francisco,  who 
represents  the  [2]  State  Fund  Insurance  Company. 
All  he  mil  do  is  establish  the  amount  of  the  com- 
pensation  

The  Court:    Can't  you  stipulate  to  that? 

Mr.  Emmons:    Can  you  stipulate  to  that? 

Mr.  Eddy:  I  believe  I  have  the  amount  in  the 
file. 

The  Court:  Well,  see  if  you  can't  get  together. 
Take  a  moment  here  and  see  if  you  can't  get  to- 
gether. 

Mr.  Emmons :  The  amounts  are  $235.76  for  medi- 
cal expenses;  temporary  compensation,  $1350,  and 
settlement  payment  in  regard  to  permanent  dis- 
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ability  rating  in  the  sum  of  $2500.  That  is  a  total 
of  $4,085.76. 

Mr.  Eddy:  If  your  Honor  will  give  me  just  a 
moment,  I  believe  I  have  those  figures  in  some 
official  communications. 

The  Court:  All  right.  Do  you  have  a  gentleman 
here  who  can  produce  the  figures?  Take  a  look  at 
those  records,  Mr.  Eddy. 

Mr.  Emmons:    Do  you  have  your  figures'? 

The  Court:  Bring  them  up  here  and  let  counsel 
look  at  them,  will  you  please? 

Mr.  Emmons:    Show  them  to  Mr.  Eddy,  please? 

The  Court:  Those  figures  would  have  no  bear- 
ing on  this  case,  any  how,  except  insofar  as  they 
have  any  lien  against  any  judgment  I  grant  in  this 
case. 

Mr.  Eddy:  I  will  stipulate  that  $235.76  was  spent 
by  the  State  Compensation  Insurance  Fim-d  for 
medical  attention,  and  [3]  $1350  was  spent  by  the 
State  Compensation  Insurance  Fimd  for  temporary 
compensation  payments,  and  that  $2500  was  spent 
by  the  State  Compensation  Insurance  Fund  in  set- 
tlement of  a  claim  for  permanent  injury  in  this 
matter. 

Mr.  Emmons :  I  will  accept  that  stipulation.  May 
the  mtness  be  excused. 

The  Court :  This  gentleman  may  be  excused,  then. 

Mr.  Eddy:  Yes,  as  far  as  the  government  is  con- 
cerned. 

The  Couii::  Let  us  proceed.  I  may  say  that  I 
have  read  your  memos,  each  of  your  memos  in  this 
matter  and  I  am  familiar  with  those  facts. 


I 


24  United  States  of  America  vs. 

'Mr.  Enimons:    Will  you  step  up,  please? 

FERXAXDO  S.  FORFARI 
the  plaintiff,  called  iii  his  o^yu  behalf,  sworn. 

Direct  Examination 

Mr.  Enmions :  Q.  Will  you  state  your  full  name 
for  the  record,  please? 

A.     Fernando  S.  Forfari. 

Q.     Where  do  you  live,  Mr.  Forfari? 

A.     I  live  855  Sonoma  Boulevard. 

Q.     Sonoma  Boulevard  in  Yallejo,  California? 

A.    Vail  e  jo. 

Q.    Will  you  tell  us  your  age,  Mr.  Forfari? 

A.     I  beg  your  j)ardon? 

Q.     What  is  your  age?  [4] 

A.  My  age  is — born  m  1876.  I  would  be  about 
80  years  old,  I  guess. 

Q.     How  old  are  you?  A.    About  80. 

Q.     You  will  be  80  next  month? 

A.     No,  last  July. 

Q.    You  were  80  last  July? 

A.    Yes,  July  17th. 

Q.  Xow,  do  you  remember  having  had  an  ac- 
cident on  November  21,  1951?  A.    Yes. 

Q.    And  where  were  you  working  at  that  time? 

A.  I  was  working  on  the  club  there  at  Mare 
Island. 

Q.    At  Mare  Island?  A.     Yes. 

Q.     That  is  at  the  Navy  yard,  is  it? 

A.    Yes. 
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(Testimony  of  Fernando  S.  Forfari.) 

Q.    Were    you    working    at   the    Officei-s'    Club 
there? 

A.     For  the  Officers'  Club,  yes. 

Q.    And  who  were  you  employed  by? 

A.    Employed  by  the  Cafeteria  System. 

Q.     The  Mare  Island  Cafeteria  System,  is  that 
right  ?  A.    Yes. 

Q.     Now,  how  long  had  you  worked  for  the  Mare 
Island  Cafeteria  System [5] 

A.    Well 

Q.    Wait  just  a  minute  imtil  I  finish.  — before 
you  got  hurt?  A.     Oh,  before  I  got  hurt? 

Q.    Before  you  got  hurt. 

A.     Nine  or  ten  months,  I  forget,  something  like 
that. 

Q.     And  how  much  money  were  you  making  there 
at  that  time  ?  What  was  your  rate  of  pay  ? 

A.     The  rate  was  about  350  a  month,  I  guess. 

Q.    300  what?  A.    A  month. 

Q.     360  a  month? 

A.     I  mean  50,  350  a  month. 

Q.     350  a  month?  A.     About. 

Q.    And  what  kind  of  work  did  you  do  there? 

A.     Chef  work,  you  know,  prepare  all  ih^  din- 
ners and  everytMng. 

Q.    You  were  a  cook,  is  that  right? 

A.    Yes,  cook,  yes. 

Q.    Wliere  had  you  worked  before  that  job,  IMr. 
Forfari? 

A.     Before  that  I  was  working  on  the  Senator 
Hotel. 
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Q.     Here  in  Sacramento?  A.    Yes. 

A.  And  how  long  did  you  work  at  the  Senator 
Hotel? 

A.    About  22  or  23  months,  something  in  there. 

Q.  And  from  that  job  you  went  to  the  one  at 
Mare  Island?  A.     Yes. 

Q.     How  long  have  you  been  a  cook? 

A.  Oh,  a  long  time.  I  was  cooking  home,  you 
know,  in  Brickley. 

Q.  Now,  do  you  remember  on  the  day  of  this 
accident,  November  21,  1951?  A.     Yes. 

Q.    What  time  did  you  go  to  work  on  that  day? 

A.     About  1:00  o'clock. 

Q.  About  1:00  o'clock.  And  were  you  on  the 
premises  of  the  Officers'  Club  there  at  that  time? 

A.     Yes. 

Q.  And  that  is  where  you  reported  for  work, 
is  it?  A.    Yes. 

Q.  And  about  what  time  did  tliis  accident  hap- 
pen? 

A.  Oh,  about  one  o'clock.  I  just  went  up  stairs 
to  the  lavatory  and  then  to  come  down  to  check  the 
kitchen  and  then  I  fell  dowm  the  steps. 

Q.  Now,  let  me  see.  Had  you  as  yet  gone  into 
the  kitchen  to  work?  A.    Yes. 

Q.  You  had  already  gone  into  the  kitchen  to 
work  ?  A.    No. 

Q.    Not  yet?  [7]  A.    Not  yet 

Q.    You  went  upstairs  to  the  lavatory? 

A.    Then  come  down. 
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Q.  And  it  was  coming  down  the  &tairs  that  this 
accident  happened,  is  that  right? 

A.     That  is  when  it  happened. 

Q.  How  many  stairs  are  there  at  that  pai'ticular 
place  ? 

A.     Oh,  about  nine  steps,  I  guess. 

Q.  And  do  you  know  about  how  deep  the  risers 
are  between  the  steps? 

A.  Well,  I  don't  remember.  I  measured  then,  I 
remembered,  but  I  don't  remember. 

Q.    You  don't  remember  that  now? 

A.     No. 

Q.  Do  you  remember  the  width  of  the  stairs, 
how  wide  the  stairs  were? 

A.  No,  I  can't  remember  that.  I  marked  them 
down  and  give  them  to  the  attorney. 

Q.  Yes.  Let  me  ask  you  this:  you  went  up  the 
stairs  to  the  lavatory.  Now,  is  the  lavatory  right 
directly  in  front  of  the  top  of  the  stairs  or  to  the 
right?  A.     It  is  to  the  right  side. 

Q.     To  the  right,  is  it?  A.     Yes. 

Q.     Is  there  a  hall  that  goes  to  the  right?  [8] 

A.     To  go  in. 

Q.     Is  there  a  light  in  that  hall? 

A.     On  the  ceiling,  yes,  a  light,  yes. 

Q.  Was  there  a  light  at  the  time  of  this  accident 
directly  above  the  stairs  in  any  place? 

A.  I  don't  remember  exactly  if  there  was  any 
light  or  not.  It  was  a  kind  of  dark  day,  you  know 
what  I  mean,  a  gloomy  day. 

Q.    Was  it  light  above  the  stairs? 
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A.    2s o,  I  didn't  see  any. 

Q.  Ko  lights  then'.  And  as  you  walked  down  the 
stairs  could  you  si^  the  stairs  clearly? 

A.    No,  couldn't  see. 

Q.  Where  was  the  light?  The  only  light  that  you 
remember,  where  was  that  located? 

A.  When  I  come  down  the  light  was  in  the  back 
of  me. 

Q.     The  light  was  to  your  back?  A.    Yes. 

Q.    As  you  wei-e  going  down  the  steps? 

A.    As  1  was  going  down  the  steps. 

Q.  So  that  light  would  be  in  the  hallway,  is  that 
right?  A.    Yes. 

Q.  And  then  as  you  left  the  lavatory  and  going 
down  this  hall  you  had  to  make  a  left  turn  to  go 
down  the  stairs,  is  that  right?  A.    Yes. 

Q.  Can  you  UA\  us  what  if  anything  was  on  the 
stair  treads  [9]  themselvt»s? 

A.  On  the  stairs  there  was  nothing  there,  only 
plain  wood. 

Q.    The  stairs  were  plain  wood,  is  that  right? 

A.    Yes. 

Q.    Did  it  have  a  metal  strip  on  it? 

A.  It  had  a  metal  strip  on  the  front  of  the  steps, 
just  a  very  narrow  metal  strip. 

Q.    A  very  narrow  metal  strip?  A.    Yes. 

Q.    Was  it  in  front  of  e^ch  st^p? 

A.    Eveiy  step,  yes. 

Q.    And  was  there  a  handrail  on  either  side 

A.    No  rail  at  all. 

Q.    of  the  stairs?  A.    No. 
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Q.  There  was  not.  On  either  side  of  tbe  stairs 
as  you  went  down  was  a  bl^ank  wall  ? 

A.    A  wall  on  both  sides,  yes.. 

Q.  If  you  stood  there  in  tbe  middle  of  tbe  stairs 
could  you  reach  out  and  touch  the  walls  with  your 
hands  % 

A.  I  don't  think  s<:>.  I  might.  I  i'oTget,  I  don't 
know. 

Q.    You  forget  how  wide  it  was? 

A.     I  don't  think  I  could  reach  both  sddes,  no. 

Q.  Xow,  when  you  came  out  of  tbe  lavatory, 
Mr.  Forfari — strike  that,  j>lease^  Can  you  t>ell  us 
how  far  you  got  down  the  [10]  stairs  before  yon 
fell  ?  How  many  stejjs  had  you  gone  down  ? 

A  The  second  step,  I  gneiss.  Fii^  I  s1^'pT»ed 
down  and  then  the  sf*cond  stc'^j)  I  trij>j^  down  on 
my  shoes  and  then  I  went,  mj  balance  W£^l  down. 

Q.    Do  you  recall  what  caused  you  to  trij)? 

A.    Well,  the  metal  there  caught  me  on  my  heeL 

Q.    Your  heel  caught  on  tiiat  metal  strip? 

A     On  the  metal  strip,  yes. 

Q.     Then  what  happened  to  you? 

A.     Then  I  fell  down  lien. 

Q.     Yon  fell  down?  A    Yf^. 

Q.  Did  you  fall  all  the  way  down  tbe  rtxoaiiider 
of  the  stairs  to  ti)e  bottom? 

A  It  was  about  three  steps  before  I  got  down, 
yes. 

Q.    And  when  you  fell  did  yon  feel  any  pain? 

A    Oh,  yes. 

Q.    Did  you  have  pain  immediately? 
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A.    Had  pain  right  away,  yes. 

Q.  When  you  fell  to  the  bottom  of  the  stairs 
what  hapi>ened  to  you  then  ?  Did  anybody  help  you  *? 

A.  Then  I  hollered  then  and  then  the  fellow 
come  over  there  and  he  give  me  a  hand  there,  he 
put  me  in  the  chair  and  then  he  called  the  man- 
ager, and  the  manager  take  his  car  and  take  me 
down  to  the  dispensary.   [11] 

Q.     To  the  dispensary?  A.    Yes. 

Q.    What  did  they  do  for  you  at  the  dispensary? 

A.  At  the  dispensary  the  doctor  examined  me,  he 
say  you  have  got  a  broken  ankle,  you  have  got  to 
go  to  the  hospital.  And  he  says,  '^You  work  for  the 
cafeteria,  I  can't  put  you  in  the  government  hos- 
pital, because  you  don't  work  for  the  government." 

Q.    I  see. 

A.     So  he  called  up  Vallejo. 

Q.     Greneral  Hospital? 

A.  General  Hospital,  and  the  ambulance  come 
and  took  me  over  there. 

Q.     Do  you  recall  how  long  you  were  there? 

A.  Oh,  approximately  three  or  four  days,  some- 
thing like  that,  I  forget. 

Q.  What  did  they  do  for  you  when  you  first 
got  there? 

A.  They  took  a  X-ray  and  then  they  put  me 
in  a  cast. 

Q.    Put  your  ankle  in  a  cast?  A.     Yes,  sir. 

Q.  Let  me  ask  you  this:  did  you  have  any 
trouble  in  any  other  part  of  your  body  as  a  result 
of  the  accident? 
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A.     I  had  trouble  with  my  back  when  I  fell  down. 

Q.    Your  back? 

A.    My  back  hurt  all  the  time.  [12] 

Q.  Did  they  take  X-rays  when  you  were  in  the 
hospital  ? 

A.  They  don't  take  X-rays  of  my  back,  they 
take  X-rays  of  my  foot. 

Q.  No  X-rays  of  your  back,  just  your  ankle, 
is  that  it? 

A.  Because  I  don't  feel  the  back  at  that  time; 
because  of  the  heavy  pain  on  my  foot,  I  didn't  feel 
the  back  at  all. 

Q.    You  were  in  the  hospital  three  days? 

A.  I  don't  remember,  three  or  four  days,  some- 
thing like  that. 

Q.    And  they  put  a  cast  on  your  left  ankle? 

A.    Yes. 

Q.     How  far  up  your  leg  did  the  cast  go? 

A.  Oh,  about  a  foot  and  a  half  high,  something 
like  that. 

Q.  "WTien  you  had  the  cast  on  were  you  able  to 
walk  with  it?  A.     No. 

Q.    Were  you  in  bed? 

A.     No,  I  got  crutches. 

Q.     You  were  on  crutches? 

A.     Yes,  two  crutches. 

Q.    Were  you  able  to  walk  with  the  two  ciiitches  ? 

A.  Yes,  a  little  bit  in  the  house.  That  is  all  I 
could  do. 

Q.  How  long  would  you  say  you  were  on  those 
crutches  ? 
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A.  Oh,  maybe  about  three  months,  I  guess,  some- 
thing like  that. 

Q.  And  then  you  were  able  to  get  rid  of  the 
crutches?  [13] 

A.  T\Tien  I  got  rid  of  the  crutches  I  got  a  cane. 
I  use  a  cane  because  I  was  afraid  to  fall  down.  If 
I  step  on  something,  you  know,  I  might  go  down, 
so  I  used  the  cane. 

Q.     How  long  did  you  have  the  cast  on? 

A.  Oh,  around  about  a  month  and  a  half  or  so, 
something  like  that. 

Q.    A  month  and  a  half  or  two? 

A.    About  two  months  or  more.  I  forget. 

Q.    How  long  did  you  use  a  cane? 

A.     Oh,  I  used  a  cane  for  quite  a  while. 

Q.     You  used  a  cane  for  quite  a  while? 

A.    Yes. 

Q.     Do  you  use  the  cane  now?  A.     No. 

Q.    You  don't  use  the  cane  now? 

A.     No,  I  don't  use  the  cane  now. 

Q.  Do  you  still  have  trouble  with  your  left 
ankle? 

A.  Oh  yes,  all  the  time.  If  I  walk  a  little  too 
much,  you  know,  it  will  swell  up  and  pain. 

Q.    The  ankle  swells  up  and  you  have  pain? 

A.    Yes. 

Q.  Did  you  go  back  to  work  at  any  time,  Mr. 
Forfari? 

A.  Well,  the  manager  of  the  cafeteria,  you  see, 
he  used  to  come  down  to  the  hospital,  he  was  pretty 
nice  with  me,  and  then  he  came  down  and  saw  me 
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in  the  house  too.  So  if  I  recall  right,  [14]  I  think 
around  the  last  part  of  June  he  called  me,  ''Do  you 
want  to  go  back  to  work  again?'' 

I  said,  ''Sure,  I  work  for  you  any  time.  I  don't 
know  if  I  can,  but  I  will  try." 

He  said,  "All  right."  He  said,  "I  will  let  you 
know."  He  said,  "I  am  going  to  open  up  the  central 
cafeteria."  He  said,  "I  want  you  to  come  over  there 
and  work  there." 

So  I  did.  I  worked  over  there,  I  don't  know, 
about  four  weeks,  something  like  that.  And,  you 
know,  this  fall  bothered  me  a  little  bit  in  my  foot 
all  the  time.  But  anyway,  the  cafeteria,  the  man- 
ager told  me  he  is  going  to  close  up  the  cafeteria 
because  we  are  not  doing  any  business.  And  I  said, 
"That  is  all  right,  I  can't  stand  much  longer  my- 
self to  work  any  more." 

Q.  Did  you  have  trouble  with  your  ankle  while 
you  were  working  there  at  that  time  ? 

A.  Well,  it  pained  a  little  bit  all  the  time,  you 
know,  because  I  have  to  stand  up  eight  hours — 
seven  hours,  because  we  have  got  a  hour  to  eat. 

Q.  Now,  were  you  able  to  or  did  you  do  any 
work  after  that? 

A.     No,  I  never  did  any  work. 

Q.     Have  you  done  any  work  since? 

A.     Never  worked  since. 

Q.  Now,  before  this  accident,  Mr.  Forfari,  were 
you  able  to  do  your  work  mthout  any  pain  or  dis- 
comfort? [15] 
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A.  Well,  I  just  worked  in  the  house  and  that 
is  all  I  can  do. 

Q.  I  think  you  misunderstood.  Before  the  ac- 
cident were  you  able  to  do  your  work  as  a  chef? 

A.     Oh  yes. 

Q.     AYithout  any  discomfoi't  or  pain? 

A.     Oh  yes,  sure. 

Q.  And  did  you  have  any  pain  in  that  left  ankle 
before  this  accident?  A.     Xo. 

Q.     Xone  whatsoever?  A.     Xo, 

Q.  Did  you  have  any  pain  in  your  back  before 
your  accident?  A.     Xo. 

Q.  Xow,  getting  back  to  the  pain  in  your  back, 
when  did  you  first  discover  the  pain  in  your  back 
after  the  accident? 

A.  I  discover  that  just  as  I  left  the  hospital.  I 
told  the  doctor.  He  said,  "Why  didn't  you  t^ll  me 
before?". 

I  said,  ''Well,  the  pain  I  had  in  my  ankle  then, 
I  didn't  feel  the  back  at  all.  In  fact,  when  I  have 
got  one  pain  on  one  side  I  don't  feel  the  other." 

Q.    Did  he  take  any  X-rays  of  your  back? 

A.     Xo. 

Q.     Xever  did.  How  long  did  that  pain  continue? 

A.     Oh,  it  continued  most  of  the  time.  [16] 

Q.    Most  of  the  time? 

A.     Yes.  It  even  pains  now. 

Q.     It  pains  now? 

A.    If  I  walk  or  stand  up  too  much,  you  know. 

Q.  Xow,  what  about  your  ankle  now?  Do  you 
have  pain  in  that  ankle  now?  A.    Yes. 
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Q.  And  are  you  able  to  walk  normally  as  you 
did  before  tMs  accident? 

A.  WelL  no.  If  I  walk  on  rough,  you  know, 
gravel,  something  like  that,  you  know  it  is  no  good 
for  me.  You  see,  it  i)ains  then.  If  I  strike  some- 
thing, yc»u  know,  with  my  foot,  then  I  go  down. 

Q.  Does  the  condition  of  your  ankle  cause  you 
to  limp  now?  A.     Yes. 

Q.  Did  you  limp  before  this  accident?  Did  you 
limp  before  the  accident? 

A.    Xo — I  limx>ed  a  little  bit  before,  yes. 

Q.    You  limped  before  this  accident,  didn't  you? 

A.     Oh  yes,  but  not  much,  not  like  now. 

Q.  Did  you  have  an  accident  once  before  to 
your  ankle?  A.     Xo. 

Q.    To  your  hip  ?  A.     To  m\'  hijj.  yes. 

Q.    An  automobile  accident?   [17] 

A.     Yes.  That  is  a  long  time  ago. 

Q.  As  a  result  of  that  automobile  accident  did 
you  limp  a  little  bit?  A.    Yes. 

Q.  y<:>w.  when  you  walk  now.  Mr.  Forfari.  you 
limp,  is  that  because  of  the  condition  of  your  ankle  ? 

A-  Well,  if  I  step  down — ^f  or  instance,  if  I  step 
down  a  stair,  see.  I  can't  hft  anything  from  the 
fioor  up.  I  go  down. 

Q.  Xow,  all  of  your  medical  expenses.  Mr. 
Forfari  were  paid  by  your  employer's  insurance 
carrier,  were  they?  A.     Yes. 

Q.     The  State  Compensation  Insurance  Fund? 

A.     Yes,  that  is  right. 

Q.    And  you  settled  whatever  differences  vou  had 
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in  regard  to  a  permanent  disability  with  them  for 

the  simi  of  $2500?  A.     Yes. 

Q.  And  you  received  compensation  diirinsr  the 
time A.     That  is  right. 

Q.     that  you  were  temporarily  disabled,   is 

that  correct?  A.    Yes. 

Mr.  Enmions:    I  have  no  further  questions. 

Cross  Examination 

Mr.  Eddy:     Q.     Mr.  Forfari A.     Yes. 

Q.  do  you  remember  what  the  staircase- 
looked  like  in  1951?  [18] 

A.     Yes,  I  remember. 

Q.  I  want  to  show  you  a  photograph  and  ask 
you  to  look  at  it  and  see  if  you  can  tell  me  what 
it  is. 

The  Court:     You  have  got  it  the  wrong  way. 

A.    I  don't  have  my  glasses.  I  don't  know. 

Mr.  Eddy:  Q.  Do  you  have  your  glasses  with 
you? 

A.  Xo,  I  don't  have  no  glasses  with  me.  I  don't 
use  the  glasses,  only  to  see  to  read  and  write. 

Q.    Do  you  have  them  in  your  pockets? 

A.    Xo,  I  don't  have  them  at  alL 

Q.  You  can  see  these  photographs,  then,  very 
well? 

A.  No,  not  very  well,  because  I  don't  have  my 
glasses. 

The  Court:  Q.  Do  you  wear  glasses  regularly, 
Mr.  Forfari? 

A.    Xo — only  when  I  write,   ves.   Sometimes  I 
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Mr.  Eddy:    Excuse  me,  your  Honor,  defendant's 
exhibit. 

The  Court:   Is  there  any  objection,  Mr.  Emmons? 

Mr.  Emooaons:    Xo  objection. 

The  Court:    Let  it  be  receiTed  and  marked  De- 
fendant's Exhibit  A. 

(The  photograph   referred  to  was  marked 
Defendant's  Exhibit  A.)   [20] 

Mr.  Eddy:     Q.     It  was  your  testimony  it  was 
about  the  second  step  from  the  top  udiere  you  fell? 

A-    Yes. 

Q.    And  you  used  tiiose  stairs  every  day  while 
you  worked  tiiere,  didn't  you?  A.    Yes. 

Q.    And  you  worked  there  about  nine  months? 

A.     I  guess,  something  like  that.  I  don't  know. 

Q.    ]Jfow,  on  this  day  that  you  feU  there  wasn't 
any  banana  peel  on  the  stairs,  was  there? 

A.    Ho. 

Q.    Dr  anything  like  Uiat? 

A.    No,  I  didn't  see  it. 

Q.    You  didn't  see  any  foreign  object  like  a  roller 
skate  or  a  banana  x>^? 

A.    Xo,  I  didn't  see  anything  hke  that,  no. 

Q.    The  stairs  were  clean  as  far  as  you  knew? 

A.    Well,  I  guess,  yes. 

Q.    And  there  wasn't  any  foreign  substance  on 
the  stairs,  was  there? 

A-    No,  I  don't  notice.  All  I  remember  that  metal 
there. 

Q.    The  metal  was  there,  yes,  but  I  mean  there 
was  nothing 
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A.  I  don't  renienil)er  the  otlier,  an^-tiiinc:  else, 
this  far  away.  You  know,  it  is  five  yeai*s  ago. 

Q.  Yes.  Well,  now,  this  niet<il  strip,  as  far  as 
you  know,  [21]  was  tiicked  down,  wasn't  it  i  It 
wasn't  loose? 

A.  Well,  I  suppose  it  was  loose  or  somethins^, 
l)eeause  I  stubbed  my  shoe  there  when  I  fell.  Tt 
nuist  be.  somethbig. 

Q.  Well,  you  didn't  see  tliat  it  was  loose,  did 
you  f  A.     No. 

Q.  Now,  as  a  matter  of  fact  this  metal  strip 
sticks  up  a  little  bit.,  doesn't  it,  al>ove  the  level  (►f 
the  stair"? 

A.     Maybe  it  was  a  little  bit  up,  I  suppose. 

Q.  But  that  is  not  more  thaii  alx)ut  a  l(>th  of 
an  inch,  is  itf 

A.  I  suppose  so,  I  don't  know.  I  never  measured 
it. 

Q.     Just  a  veiy  little  bit? 

A.     A  veiy  little  bit,  yes. 

Q.     Yes.  A.     That  is  right. 

Q.  Now,  I  call  your  attention  to  the  staircase 
here  and  to  the  room  up  alx)ve.  Now,  tJiat  was  the 
locker  room,  wasn't  it.^  Would  you  look  at  the 
picture,  please?  A.     Yes. 

Q.     That  is  the  locker  room  uj^  tliere? 

A.     Yes,  locker  room. 

Q.     And  the  lavatoiy  is  off  to  one  side,  isn't  it? 

A.     Yes,  on  the  side,  back  there,  yes. 

Q.    Well,  is  it  not  ti-ue  that  tJiere  is  a  light  in 
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the  ceiling  of   the  locker  room  that  shines  right 

down  the  stair?  [22] 

A.  I  didn't  see  any  light  then.  If  there  was  any 
light  then  it  was  on  my  back,  because  there  was  no 
light  in  the  top  there.  Back  here  in  the  ceiling,  I 
know  at  the  top  of  the  steps  there  was  no  light 
there. 

Q.  I  don't  mean  in  the  stairwell,  I  mean  in  the 
room  at  the  head  of  the  stairs,  isn't  there  a  light 
that  shines  down  the  steps? 

A.  There  was  a  couple  of  lights  uj)  there,  I  don't 
know;  there  is  two,  for  sure. 

Q.     In  the  locker  room? 

A.    Yes,  in  the  locker  room. 

Q.  Isn't  it  true  that  one  of  those  lights  is  so 
situated  that  it  shines  down  the  stairs? 

A.     Maybe  it  is.  I  forget  anyway. 

Mr.  Eddy:  I  call  the  Court's  attention  to  the 
answers  to  the  i"equests  for  admissions  made  in 
this  case,  questions  number  23,  24,  and  25  and  26. 

Q.  I  believe,  Mr.  Forfari,  that  at  the  request  of 
the  government  you  answered  some  questions  for 
us,  and  you  described  the  staircase  as  being  38 
inches  wide.  Is  that  about  right?  If  you  will  look 
at  that  picture  now,  I  am  referring  to  the  staircase, 
from  side  to  side  as  being  38  inches  mde.  Is  that 
about  right? 

A.  Well,  I  don't  remember.  I  measured  it  at  the 
time,  l)ut  I  don't  remember  what  it  was.  I  don't 
remember,  it  was  [23]  too  far  away. 

Q.    Thirty-eight  inches  from  side  to  side,  is  that 
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about  right?  A.    Maybe  it  was,  I  don't  know. 

Q.     I  beg  yonr  pardon? 

A.  I  measured  it  there  once  after  the  accident, 
I  went  there  and  measured  it. 

Q.     Now,  you  can  actually  reach  out  this  way  38 
inches,  can't  you,  Mr.  Forfari? 
(Demonstrating.) 

A.  I  might.  I  never  tried.  I  don't  know.  I  doubt 
if  I  can  reach  both  sides. 

Q.  Now,  you  had  never  made  any  complaint  to 
the  clu]>  of&cer  or  to  your  employer  about  this 
staircase,  had  you,  before  the  accident? 

A.    No. 

Q.    You  never  told  anybody — excuse  me. 

A.  I  say  I  don't  make  no  complaint,  no.  Of  the 
steps,  you  mean? 

Q.    Yes. 

A.     No,  I  never  make  no  complaint^  no. 

Q.  Now  you  say  you  went  back  to  work,  was  it 
in  July,  July  7th  of  1952? 

A.    Yes,  sometime  in  there. 

Q.  And  you  worked  as  a  cook  on  Mare  Island 
then,  didn't  you?  A.     That  is  right.   [24] 

Q.  You  were  able  to  perfoiin  your  work  satis- 
factorily, weren't  you? 

A.  Well,  it  was  satisfactory  most  of  the  time 
that  I  know.  The  manager  thought  yery  highly 
about  my  work. 

Q.  They  didn't  tell  you  tiiiat  you  couldn't  do  the 
work  when  you  were  there?  A.     Oh,  no. 

Q.     Now,  this  wasliroom  or  locker  room  was  for 
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the  employees,  wasn't  it?  A.    Yes. 

Q.  There  was  another  lavatory  for  the  officers' 
use,  wasn't  there? 

A.     Oh,  yes,  there  was  an  officers'  lavatory,  yes. 

Q.  I  mean  the  members  of  tiie  club  had  one  that 
they  used? 

A.     Oh,  yes.  I  guess  so;  I  don't  know. 

Q.     But  this  was  for  the  employees? 

A.  This  was  for  the  employees  in  the  back,  yes, 
in  the  back  of  the  kitchen,  yes. 

Mr.  Eddy:    No  further  questions. 

Mr.  Emmons :  May  I  see  tliis  photograph  ?  Coun- 
sel, may  it  be  stipulated  that  th.is  photograph  was 
taken — — 

Mr.  Eddy:    Very  recently. 

]Mr.  Emmons : on  the  10th.  of  this  month  ? 

Mr.  Eddy:  Yes.  I  didn't  ask  that  question  of  this 
witness,  but  I  believe  that  testimony  will  show  that 
the  stairs  [25]  are  substantially  in  tiie  same  condi- 
tion now  as  they  were  in  1951.  I  mean  as  far  as 
this  photograph.  The  photograph  shows  the  stairs 
in  practically  the  same  condition  as  they  were  back 
in  1951. 

Mr.  Enmions:  I  have  no  further  questions.  You 
may  step  down. 

The  Court:  Do  you  have  another  witness  on  tiiis 
issue  of  liability? 

Mr.  Emmons:  I  have  no  other  witness  on  liabil- 
ity, your  Honor. 

The  Court:  Do  you  have  a  witness  on  th.e  que^'^- 
tion  of  liability,  Mr.  Eddy? 
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Mr.  Eddy:  I  do,  yes.  I  would  like  at  least  for 
the  purpose  of  the  record  to  interpose  a  motion  at 
this  time  on  the  gi^ound  that  there  has  been  no 
showing  of  any  defective  or  dangerous  condition  of 
the  preanises  here  and  that  there  has  been  no  show- 
ing of  any  notice  to  anyone  of  any  defective  or  dan- 
gerous condition  of  the  stairway. 

The  Court:  I  will  take  the  motion  imder  consid- 
eration and  I  will  reserve  ruling. 

Mr.  Eddy:    All  right,  your  Honor. 

The  Court:  It  is  understood  that  I  ^vill  allow 
you  to  proceed  by  way  of  defense  on  this  question 
of  liability  and  Mr.  Emmons  ajid  his  client  are  in 
no  way  precluded  from  presenting  evidence  on  the 
question  of  damages  if  I  rule  that  there  is  liability. 

Mr.  Eddy:    So  stipulated. 

Mr.  Emmons:    Yes. 

The  Couii::  All  right,  so  there  ^^^ll  l)e  no  misim- 
derstanding. 

Mr.  Eddy:    Mr.  Sexson. 

DALE  SEXSON 
called  for  the  defendant,  swoni. 

The  Court:  I  think  we  should  also  have  an  un- 
derstanding that  you  are  proceeding  on  this  issue 
without  any  prejudice  to  your  motion  that  you  have 
made  and  upon  which  I  have  reserved  ruling. 

Mr.  Enmions:    Certainly,  your  Honor. 

The  Court :    Very  well. 

Direct  Examination 
Q.     (By   Mr.    Eddy) :      ]\Ir.    Sexson,    you   have 
given  us  your  name.  What  is  yoiu'  address,  please? 
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A.    Mare  Island  Naval  Ship  Yard. 

Q.     And  are  you  employed  there? 

A.     Yes,  sir. 

Q.    Are  yon  a  naval  x)ersoraiel  or  civilian? 

A.     Civilian. 

Q.     At  this  time  what  are  yonr  duties,  sir? 

A.     I  am  manager  of  the  CPO  Club. 

Q.     In  1951  did  you  have  the  same  duties? 

A.  I  was  manager  of  the  Commissioned  Officers* 
Club. 

Q.  Where  is  the  Commissioned  Officers'  Club, 
please?  [27]  A.     On  Mare  Island. 

Q.  Is  it  a  ])uilding  that  has  a  number  or  some- 
thing? 

A.     Oh,  it  is  396,  if  I  am  not— 396,  I  think. 

Q.  Aiid  when  you  were  manager  of  the  Com- 
missioned Officers'  Club,  who  paid  your  salary? 

A.     Out  of  club  funds. 

Q.  And  how  long  were  you  the  manager  of  the 
club?  A.     Two  years. 

Q.  Now,  did  the  club  have  the  occupancy  of  the 
building  of  the  number  you  have  just  given  us? 

A.    Yes. 

Q.     Was  it  the  only  occupant  of  that  building? 

A.     Yes. 

Q.  How  many  emx)loyees,  approximately?  You 
may  not  be  able  to  remember  exactly,  but  about  how 
many  employees  did  they  have? 

A.  The  club  itself,  I  would  say,  as  I  remember, 
about  six. 

Q.    And  what  were  tlieir  duties? 
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A.  There  were  two  in  the  accounting  office,  two 
in  the  main  office  and  myself  and  a  janitor. 

Q.  Now,  who  was  eligible  for  membership  in  the 
club?  Was  that  commissioned  officers  of  the  Navy? 

A.     That  is  correct. 

Q.  And  they  used  the  club,  did  they,  from  time 
to  time?  A.     Yes.  [28] 

Q.  And  I  suppose  could  bring  in  guests,  couldn't 
they  ?  A.     Bona  fide  guests.,  yes. 

'Q.  Members  of  the  public,  were  they  permitted 
to  use  the  facilities  of  the  club? 

A.     Only  as  guests. 

Q.  The  public  wasn't  permitted  to  come  in  ex- 
cept as  guests  of  members  of  the  club  ? 

A.     That  is  correct. 

Q.  Now,  did  any  other  clubs  occui^y  the  prem- 
ises while  tlie  Commissioned  Officers'  Club  was 
there?  A.     No,  no. 

Q.  Did  the  Navy  use  the  club  for  any  purposes 
other  than  as  a  Commissioned  Officers'  Club  at  the 
time?  A.     No,  sir,  just  club  affairs. 

Q.  There  was  no  ammim.ition  stored  there  and 
no  guns  were  fired  and  no  diills  were  had  or  any- 
thing like  that  ?  A.    No,  sir,  purely  social. 

Q.  Now,  do  you  know  who  was  the  o^vner  of  the 
building  there?  A.     The  United  States  Navy. 

Q.  I  guess  the  Navy  is  the  ov^rtier  of  all  the 
property  on  Mare  Island,  is  that  right? 

A.    Yes,  sir. 

Q.  And  Mare  Island  is  a  military  entity,  is  it 
not?  A.     That  is  correct. 
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Q.     You  have  to  have  a  pass  to  get  m?  [29] 

A.     That  is  correct. 

Q.  Now,  is  the  Commissioned  Officers'  Chib 
some  kind  of  a  instnunentality  of  the  United 
States,  did  you  know?  A.     Yes,  sir. 

Mr.  Enmions :  Just  a  minute,  if  the  Court  please, 
I  will  object  on  the  ground  it  calls  for  a  conclusion 
of  this  witness. 

The  Coui-t:  The  objection  will  be  sustained.  The 
answer  is  stricken. 

Q.  (By  Mr.  Eddy)  :  Well,  is  the  club  an  organ- 
ization of  any  kind?  Was  it  organized? 

A.     Oh,  yes  sir. 

Q.  Was  it  organized  pursuant  to  naval  regula- 
tions? 

A.     Directly  from  the  Department  of  Defense. 

Q.     Did  it  have  a  governing  board? 

A.     Yes,  sir. 

Q.     And  who  was  on  the  ]>oard,  did  you  know? 

A.  You  say  governing  board?  It  was  an  ad- 
visoiy  board,  and  a  representative — an  effort  was 
made  to  have  a  representative  from  each  command 
on  the  yard  to  promote  the  right  interest  in  the 
club. 

Q.     Now,  who  appointed  the  advisory  board? 

A.     The  shipyard  commander. 

Q.     He  is  a  Navy  Officer,  is  he  not? 

A.     Yes,  sir;  Admiral. 

Q.  Now,  what  aiTangement,  if  any,  did  the  Com- 
missioned [30]  Officers'  Club  have  with  the  Navy 
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itself  as  far  as  the  use  of  this  building  is  con- 
cerned ? 

A.  Well,  the  same  as  any  other  acti\dty,  with 
this  exception:  there  was  no  money  appropriated 
for  the  operation  of  the  place.  It  was — we  called 
them  non-appropriateid  monies  and  operate  self- 
sustaining. 

Q.  Well,  did  the  Commissioned  Officers'  Club 
pay  any  rent  to  the  Navy  for  the  use  of  this  build- 
ing? A.     ISTo,  no  sir. 

Q.  Did  the  Commissioned  Officers'  Club  have 
any  money  of  its  own?  A.     Yes. 

Q.     What  was  the  source  of  its  money? 

A.  The  different  activities  promoted  within  it- 
self. For  example,  maybe,  parties  —  it  was  non 
profit,  make  enough  to  pay  for  the  expenses  and 
refreshments. 

Q.     Now 

Q.  (By  the  Court) :  In  other  words^  the  club 
got  its  revenue  from  its  own  activities,  then? 

A.     That  is  correct. 

Q.     Was  any  memlDership  fee  charged? 

A.     No,  no  membership  fee. 

Q.  You  had  to^  make  it  on  the  operation  of  the 
concern  itself?  A.     That  is  correct.  [31] 

The  Court:    All  right. 

Q.  (By  Mr.  Eddy)  :  Now,  if  any  repairs  were 
necessary  to  this  building,  how  was  the  repair  han- 
dled? 

A.  Notification  to  Pu]>lic  Works  that  keep  all 
buildings  up  in  good  repair. 
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Q.    Well,  Public  Works  was  a  direct  function  of 
the  United  States  Navy,  is  that  right? 
A.    That  is  con-ect. 

Q.     And  Public  Works  would  make  the  repair? 

A.     That  is  coiTect. 

Q.  How  would  Pul)lic  Works  know  that  any  re- 
pair was  necessary  ? 

A.  By  either  a  telephone  call  if  it  was  a  small 
job,  or  any  major  work  to  be  done,  through  the  ad- 
visory group,  through  the  sliipyard  commander,  and 
it  would  be  started  in  that  manner. 

Q.  While  you  were  employed  there  did  you 
spend  your  working  hours  in  the  club  itself  ? 

A.    Yes,  sir. 

Q.  Did  your  duties  include — ^what  did  they  in- 
clude ? 

A.  Well,  the  operation  of  each  activity,  each 
party,  supervision  of  the  club-rooms,  examining  of 
the  furniture,  if  any  painting  needed  to  be  done ;  by 
daily  observation,  casting  an  eagle  eye  aromid  the 
rooms. 

Q.  It  was  within  the  scope  of  your  duties,  then, 
to  look  for  repairs?  A.     Yes.  [32] 

Q.  Now,  I  call  your  attention  to  Defendant's 
Exhibit  A  and  ask  you  if  you  recognize  that? 

A.    Yes,  sir. 

Q.    What  is  it,  please? 

A.  That  is  the  stairway  leading  from  the  hall- 
way to  the  rear  of  the  galley,  to  the  men's  locker 
room. 
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Q.  Did  you  have  occasion  to  see  that  stairway 
in  1951  ?  A.     Oh  yes ;  daily. 

Q.  Did  you  have  occasion  to  see  it  on  or  around 
November  21,  of  1951? 

A.  I  am  quite  sure  I  did.  I  can't  pinpoint  it 
down,  but  there  is  hardly  a  day  that  I  didn't  make 
inspections  through  for  cleanliness  and  so  forth. 

Q.  Did  you  ever  observ^e  anything  in  disrepair 
as  far  as  those  stairs  were  concerned  ? 

A.     No,  no. 

Q.  Did  you  ever  receive  any  reports  that  those 
stairs  were  dangerous  or  defective  in  any  way  ? 

A.     No,  no. 

Q.  Referring  to  Defendant's  Exliibit  A,  does 
that  picture  show  that  staircase  in  substantially  the 
same  condition  it  was  in  1951  ? 

A.     It  looks  exactly  the  same. 

Q.  I  call  your  attention  to  some  metal  strips 
which  appear  in  the  photograph  to  l>e  along  the 
front  of  the  stairs.  Do  you  [33]  notice  them? 

A.     Yes,  sir. 

Q.  At  my  request  did  you  make  any  measure- 
ments or  did  you  closely  examine  those  metal 
strips?  A.    Yes,  sir. 

Q.  Do  they  stand  above  the  level  of  the  staircase 
in  any  way  ? 

A.  Just  the  thickness  of  a  very  thin  piece  of 
metal.  I  Avould  say  not  more  than  a  16th  of  an  inch, 
probably  not  that. 

Q.     How  is  the  staircase  lighted,  Mr.  Sexson? 

A.     In  the  locker  room  above,  as  I  rememl^er  it. 
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there  are  two  ceiling  fixtures,  one  at  one  end  of  tihe 
room  and  one  at  the  other.  The  light  from  the  one 
just  at  the  top  of  the  stairway  made  the  light  for 
the  staii'Avay. 

Q.     Is  it  well  lighted? 

A.     Yes,  it  always  was. 

Q.  Wlio  pays  for  the  utilities  that  a  club  uses  on 
those  premises? 

A.  They  are  paid  for  out  of  the  club  fluids^ 
heat,  lights,  water  and  gas.  They  were  at  that  time. 
I  assume  they  are  at  the  present  tinie. 

Q.    That  club  is  still  in  operation,  is  it  not? 

A.    Yes,  sir. 

Q.  But  you  are  no  longer  the  manager?  You 
have  been  moved  to  some  other  job?  [34] 

A,     That  is  right. 

Q.  The  Commissioned  Officers'  Club  carries  lia- 
bility insurance,  does  it  not?  A.     Yes,  sir. 

Mr.  Eddy:    You  may  cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Emmons)  :  Now,  Mr.  Sexson,  from 
the  photograph  it  is  evident  tiiat  there  was  no  hand- 
rail on  either  side;  that  is  correct,  is  it  not? 

A.     That  is  correct. 

Q.     There  never  was  one  on  there? 

A.    Pardon  me? 

Q.     There  never  was  one  on  there  ? 

Mr.  Eddy:  I  will  object  to  that,  your  Honor,  as 
what  may  have  been  the  situation  either  before  or 
after. 
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Q.  (By  Mr.  Eniinons) :  Well,  was  there  one  at 
the  tinie  of  this  accident,  in  November  1951? 

A.  Was  there  a  handrail  at  the  time  of  the  acci- 
dent? No. 

Q.     On  either  side?  A.     No. 

Q.  Now,  yon  have  mentioned  that  the  club  had 
six  employees?  A.     That  is  approximately. 

Q.  Two  men  in  the  accomiting,  I  think  yon  said 
two  men  in  the  main  office,  yonrself  and  a  janitor. 
Weren't  there  any  other  employees?  [35] 

A.  No.  That  was  the  re^ilar  clnb  employees. 
That  is  just  approximately.  There  may  be  one 
added  or  two  added  for  a  special  party. 

Q.     Did  yon  have  a  kitchen  there? 

A.    Yes,  there  was  a  kitchen  in  the  building". 

Q.  And  when  you  gave  parties  was  the  kitchen 
used?  A.     The  kitchen  and  dining  room. 

Q.     It  was  used  daily,  wasn't  it? 

A.     That  is  correct. 

Q.    By  the  officers?  A.    Yes^  sir. 

Q.     And  theii'  guests?  A.    Yes. 

Q.  "^^lere  did  you  get  the  people  who  worked  in 
the  kitchen? 

A.  The  club  had  a  contract  with  the  Llare  Island 
Cafeteria  System  to  funiish  food  for  the  club  and 
the  help  and  so  forth.  That  was  a  yearly  contract 
arrangement. 

Q.  This  aimual  contract  with  the  Mare  Island 
Cafeteria  System  was  just  to  provide  aU  the  neces- 
sary employees  in  the  kitchen,  is  that  right? 

A.     And  food. 
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Q.     And  the  food? 

A.     And  the  prex)aration  of  the  food. 

Q.  And  you  had  nothing  to  do  with  those  em- 
ployees and  food?  A.     That  is  coiTect.  [36] 

Q.  All  you  were  interested  in  was  having  the 
food  there  and  made  aYailable  to  the  officers. 

A.     That  is  correct. 

Q.  And  I  take  it,  then,  that  you  did  not  pay  any 
of  the  employees  who  Avere  in  the  kitchen,  like  the 
chef  or  any  of  the  people  who  worked  in  the  kitchen 
or  dining  room?  A.     That  is  correct. 

Q.     Is  that  contract  in  writing?  A.    Yes,  sir. 

Q.  I  want  to  ask  you  some  questions  about  your 
exhibit  A,  the  picture  here,  if  I  may.  Now,  this  pic- 
ture was  made  this  month.  In  five  years'  time  is  it 
your  testimony  that  there  has  not  l^een  any  change 
in  those  stairs? 

Mr.  Eddy:  I  will  ol:>ject,  your  Honor.  I  don't 
believe  that  any  changes  made  after  the  accident 
are  admissible  in  this  case. 

The  Court:  No.  The  only  purpose  is  to  test  the 
credibility  of  that  photogTaph,  I  assmne. 

Mr.  Emmons:    Yes. 

The  Court :    The  objection  is  overruled. 

Mr.  Eddy:  I  lielieve  the  testunony,  your  Honor, 
was  that  the  photograph  shows  it  in  practically  the 
same  condition  as  it  was  then. 

The  Court:  Yes,  and  Mr.  Enmions  wants  to 
know  if  it  is  his  testimony  that  there  has  been  no 
change  in  five  years.  [37]  Proceed. 

A.    I  wouldn't  be  able  to  say,  since  I  left  the 
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club  in  February  of  1952.  I  know  there  were  no 

changes  up  until  the  time  I  left. 

Q.  (By  Mr.  Emmons) :  I  notice  here  on  the 
stairs  that  there  is  evidently — ^you  see  those  worn 
parts  along  the  front  of  the  stairs?  That  is  lino- 
leum, isn't  it?  A.     Yes,  sir. 

Mr.  Eddy:  Well,  your  Honor,  I  don't  think  this 
makes  much  difference.  I  think  that  coimsel  is  tiy- 
ing  to  show  that  there  was  a  handrail  placed  on  that 
at  sometime  since  the  accident. 

Mr.  Emmons :    I  am  not  discussing  handrail. 

The  Court :    He  hasn't  suggested  that  at  all. 

Mr.  Eddy:  That  is  what  you  are  getting  at, 
isn't  it? 

Mr.  Emmons:  No,  I  didn't  even  think  a]x)ut  a 
handrail.  I'm  not  even  discussing  it. 

The  Court:  I  think  the  evidence  is  admissible. 
Let  it  come  in.  He  is  talking  about  this  photogTaph 
and  what  appears  in  the  photograph  at  the  present 
time. 

Mr.  Eddy:  Well,  the  govenunent  ^Yil\  stipulate 
that  a  handrail  was  placed  along  tlie  side  there. 

The  Court.:  I  am  not  interested  in  v^hether  there 
were  forty  handrails  put  in  there.  He  is  asking 
about  something  that  is  in  this  photograph  here.  He 
mentioned  the  word  [38]  "linolemn."  Now,  I  don't 
know^  what  he  is  leading  up  to.  Proceed,  Mr.  Em- 
mons. 

Q.  (By  Mr.  Emmons) :  The  linolemn  there  has 
l^een  fi-ayed  and  it  is  worn  back  beyonc  the  position 
of  this  metal  rise,  hasn't  it?  A.     May  I 
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Q.     Doesn't  it  appear  to  be  iii  there? 

A.  Well,  it  might  appear  to  be  in  the  photo- 
graph. However,  I  went  up  and  looked  at  the  steps 
yesterday  to  refresh  my  memory,  and  the  linolemn 
is  perfectly  smooth,  as  smooth  as  it  can  be,  no  worn 
spots  in  it. 

Q.  Well,  those  right  there  in  the  photograph, 
those  are  worn  spots,  are  they  not,  right  in  the 
front  of  each  one  of  those  steps? 

A.  No,  no,  it  is  just  as  smooth  as  this  linoleum 
here. 

Q.  Here's  the  question  I  want  to  know:  this 
metal  strip  along  the  front  of  each  riser  cui'ves 
over  the  top  of  the  step,  does  it  not,  so  that  it  holds 
down  the  linoleum? 

A.     Yes,  right  over  the  edge  of  the  step. 

Q.     And A.     And  that 

Q.     Excuse  me,  go  aliead. 

A.  Aiid  that,  as  I  say,  is  enough  to  catch  the 
linolemn. 

Q.  It  would  have  to  go  back  at  least  half  an 
inch,  would  it  not? 

A.  Well,  it  wasn't — I  don't  know  yesterday  just 
how  far  [39]  back  it  did  go,  because  the  metal  part 
went  clear  over  to  the  wall  on  each  side. 

Q.  Now,  did  you  ever  at  anytime  dui-ing  the 
course  of  your  inspection  of  this  stair  during  the 
time  that  you  were  manager  see  anyone^  of  these 
metal  strips  in  disrepair?  A.    No. 

Mr.  Eddy:  I  will  object,  your  Honor,  as  far  as 
anything  occurring  after  the  accident.  It  certainly 
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makeiS  no  difference  here.  I  think  the  question  is  too 

comprehensive. 

The  Court:  The  answer  is  "no,"  so  it  doesn't 
make  any  difference. 

Mr.  Eddy:    I  didn't  hear  it. 

The  Court:  He  said  during  the  whole  time  he 
was  there  he  never  saw  it  in  disrepair,  so  you  don't 
need  to  worry  about  it. 

Q.  (By  Mr.  Emmons) :  Now,  during  the  time 
you  were  manager  had  any  of  these  metal  strips 
been  replaced? 

A.     No.  I  didn't  find  it  necessary. 

Q.     Never  had  been  replaced^  A.     No. 

Q.    Had  the  linoleum  been  replaced? 

A.  No.  I  didn't  find  that  necessary  either.  It  was 
used  very  little.  It  didn't  get  hard  wear.  The  em- 
ployees at  the  start  of  their  shift,  maybet  a  couple 
of  times  during  their  shift.  [40] 

Q.  Well,  I  would  say  from  the  looks  of  the 
risers  here,  from  the  conditions  of  the  risers  as  you 
marked,  it  would  get  substantial  wear? 

A.  Well,  over  a  period  of  time  I  imagine  those 
do  accmnulate. 

Q.  Now,  from  the  position  of  this  x'hotogi'aph 
yoii  are  imable  to  see  where  that  light  you  men- 
tioned is  located.  Now,  can  you  tell  me  so  that  I 
will  know  in  my  o^m  mind  where  that  light  is  lo- 
cated? 

A.     It  is  right  up  here  in  the  ceiling. 
(Indicating.) 


I 
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Q.     Doesn't  it  appear  to  be  in  tliere  ? 

A.  Well,  it  might  appear  to  be  in  the  photo- 
graph. However,  I  went  up  and  looked  at  the  steps 
yesterday  to  refresh  my  memory,  and  the  linolemn 
is  perfectly  smooth,  as  smooth,  as  it  can  be,  no  worn 
spots  in  it. 

Q.  Well,  those  right  there  in  the  photograph, 
those  are  worn  spots,  are  they  not,  right  in  the 
front  of  each  one  of  those  steps? 

A.  No,  no,  it  is  just  as  smooth,  as  this  linolemn 
here. 

Q.  Here's  the  question  I  want  to  know:  this 
metal  strix)  along  the  front  of  each  riser  cur\'es 
over  the  top  of  the  step,  does  it  not,  so  that  it  holds 
dowm  the  linoleum? 

A.     Yes,  right  over  the  edge  of  tlie  step. 

Q.     And A.    And  that. 

Q.     Excuse  me,  go  ahead. 

A.  Aiid  that,  as  I  say,  is  enough  to  catch  the 
linolemn. 

Q.  It  would  have  to  go  back  at  least  half  an 
inch,  would  it  not? 

A.  Well,  it  wasn't — I  don't  know  yesterday  just 
how  fax  [39]  back  it  did  go,  because  the  metal  part 
went  clear  over  to  the  wall  on  each  side. 

Q.  ISTow,  did  you  ever  at  anytime  dumig  the 
course  of  your  inspection  of  this  stair  during  the 
time  that  you  were  manager  see  anyone  of  these 
metal  strips  in  disrepair?  A.    No. 

Mr.  Eddy:  I  will  object,  your  Honor,  as  far  as 
anything  occurring  after  the  accident.  It  certainly 
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makes  no  difference  here.  I  think  the  question  is  too 

comprehensive. 

The  Court:  The  answer  is  "no/'  so  it  doesn't 
make  any  difference. 

Mr.  Eddy:    I  didn't  hear  it. 

The  Court-:  He  said  during  the  whole  time  he 
was  there  he  never  saw  it  in  disrepair,  so  you  don't 
need  to  worry  about  it. 

Q.  (By  Mr.  Emmons)  :  Now,  during  the  time 
you  were  manager  had  any  of  these  metal  strips 
been  replaced? 

A.     No.  I  didn't  find  it  necessary. 

Q.    Never  had  been  replaced?  A.    No. 

Q.     Had  the  linoleum  been  replaced  ? 

A.  No.  I  didn't  find  that  necessary  either.  It  was 
used  very  little.  It  didn't  get  hard  wear.  The  em- 
ployees at  the  start  of  their  shift,  maybe^  a  couple 
of  times  during  their  shift.  [40] 

Q.  Well,  I  would  say  from  the  looks  of  the 
risers  here,  from  the  conditions  of  the  risers  as  you 
marked,  it  would  get  substantial  wear? 

A.  Well,  over  a  period  of  time  I  imagine  those 
do  accmnulate. 

Q.  Now,  from  the  position  of  this  photogTaph 
you  are  imable  to  see  where  that  light  you  men- 
tioned is  lo'cated.  Now,  can  you  tell  me  so  that  I 
will  know  in  my  own  mind  where  that  light  is  lo- 
cated? 

A.     It  is  right  up  here  in  the  ceiling. 
(Indicating.) 
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Q.  Is  it  in  the  middle  of  the  room  back  here  or 
to  the  right? 

(Indicating.) 

A.     No,  I  would  say  it  is  right  here. 

Q.  Would  you  put  a  little  mark  where  you  have 
made  that  indication  on  Defendant's  Exliibit  A? 

A.  (The  witness  marked  on  photograph.) 
I  would  judge  right  about  there.  In  other  words,  I 
noted  yesterday  it  Avasn't  right  square  in  the  center 
of  the  staircase  but  just  to  the^ — it  covered  it  with 
light. 

Mr.  Emmons :  I  think  that  is  all.  I  have  no  fur- 
ther questions. 

Mr.  Eddy:  Your  Honor,  I  would  like  at  this 
time — I  think  it  might  be  appropriate  to  put  in  e^^- 
dence  this  regulation  under  which  the  messes  are 
organized.  It  is  something  [41]  of  which  the  Court 
can  take  judicial  notice. 

Mr.  Emmons:    What  mess? 

Mr.  Eddy:    It  is  Naval  regulations. 

Mr.  Eimnons :    What  mess  ? 

Mr.  Eddy:    The  Commissioned  Officers'  Club. 

Mr.  Emmons:  Well,  if  your  Honor  please,  I 
don't  tliink  it  is  material  actually,  because  by  the 
admission  of  this  man  the  plaintiff  in  this  case  was 
not  employed  by  the  Commissioned  Officers'  Club, 
but  wa.s  employed  by  the  Mare  Island  Cafeteria 
System,  which  was,  by  his  own  admission,  an  inde- 
pendent contractor. 

Mr.  Eddy:    Well,  that  is  quite  true,  but 

The  Court:     Well,  I  don't  Imow  what  the  legal 
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aspects  are  right  at  this  moment,  lout  I  think  this 
may  be  of  some  concern  to  us. 

Mr.  Emmons:    Could  be.  I  have  no  objection. 

The  Court:     So  I  am  going  to  admit  it  as  De- 
fendant's Exhibit  B. 

Mr.  Eddy:    Very  well. 

The  Court:     Is  it  something  I  can  take  judicial 
notice  of  anyway. 

Mr.  Emmons:    Very  well. 

(The  dociunent  referred  to  was  marked  De- 
fendant's Exhibit  B.) 

The  Court:    Do  you  have  any  more  questions  of 
Mr.  Sexson,  Mr.  Eddy?  [42] 

Mr.  Eddy:    No,  your  Honor. 

The  Court:     All  right,  step  do^^m.  We  will  take 
the  morning  recess  at  this  time. 
(Recess.) 

The  Court:    You  may  proceed,  gentlemen. 

Mr.  Eddy:     The  government  will  call  Mr.  Will 
Hall.  Will  you  be  sworn,  please,  Mr.  HaU? 

WILL  HALL 

called  for  the  government,  sworn. 
The  Clerk:    And  your  name,  please? 
A.    Will  Ha,U. 

Direct  Examination 
Q.     (By  Mr.  Eddy) :     You  have  given  us  your 
name,  Mr.  HrJl,  What  is  your  address,  please? 
A.     509  -  3rd  Street. 
Q.    Yallejo?  A.     Yes  sir. 

Q.     And  what  is  your  occupation,  please? 
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A.     Janitor  work. 

Q.     And  where  do  you  work? 

A.     I  work  at  the  CPO  Club  now. 

Q.  Did  you  work  on  the  Mare  Island  Navy 
Shipyard  in  1951?  A.     Yes. 

Q.     Where  did  you  work? 

A.     I  worked  in  the  officers'  club.  [43] 

Q.  I  call  your  attention  to  Defendant's  Exhibit 
A,  a  photo.^"aph,  and  ask  you  if  you  know  what  it 
represents  there  ? 

A.     It  is  a  step  up  to  the  dressing-  room  we  use. 

Q.  ISTow,  did  you  have  occasion  to  clean  those 
stairs  in  the  course  of  your  duties? 

A.     Yes,  sir,  I  cleaned  them  every  day. 

Q.  And  were  you  there  in  the  month  of  l^ovem- 
berofl951?  A.     Yes,  sir. 

Q.  Was  it  a  part  of  your  duties  to  observe 
whether  or  not  the  premises  needed  repair? 

A.    Yes  sir. 

Q.  And  what  would  you  do  if  you  foimd  some 
of  the  premises  that  needed  repair? 

A.     Tell  Mr.  Sexson. 

Q.     You  would  report  that  to  Mr.  Sexson? 

A.     Yes,  sir. 

Q.  Now,  did  you  ever  notice  any  needed  repairs 
on  this  staircase  ?  A.     No  sir,  never  did. 

Q.  Did  you  know  Mr.  Forfari,  who  is  the  plain- 
tiff in  this  case  ?  A.    Yes  sir. 

Q.  Did  he  ever  make  any  rep^ort  to  you  that  he 
considered  this  staircase  to  be  dangerous? 

A.    No  sir.  [44] 
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Q.    Did  anybody  say  that?  A.    No. 

Q.  Did  you  ever  make  any  report  to  Mr.  Sexson 
that  you  considered  the  staircase  to  be  dangerous? 

A.     No  sir. 

Q.     How  was  that  staircase  lighted? 

A.  It  was  lighted  at  the  tox) — there  were  four  or 
five  lights  in  the  hall  and  the  dressing  room,  there 
was  about  four  or  five  lights  there,  and  one  right  at 
the  doorway  as  you  come  up  there. 

Q.  Was  there  a  light  at  the  top  of  the  stairs 
that  would  shine  down  the  stairs? 

A.     Yes,  right  on  the  comer. 

Q.  Calling  your  attention  to  the  photograph, 
I  see  there  is  a  door  in  the  foregroim,d  of  that 
photograph  on  the  right  hand  side.  AA^iere  did  that 
door  go  to  from  the  staircase? 

A.     As  you  go  up  there  is  a  hallway  there. 

Q.  Well  now,  if  you  will  look  at  Defendant's 
Exhibit  A  you  see  a  large  door — ^you  can't  see  the 
top  of  it — on  the  right-hand  side  of  the  photograph 
in  your  hand?  A.     Yes. 

Q.  What  is  on  the  near  side  of  that  door,  on  the 
downstairs  side  of  that  door? 

A.     On  the  near  side? 


Q 

A, 

Q 

A 

Q 
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Well,  is  there  a  hall  in  there?  [45] 

Yes,  there  is  a  long  hall  that  goes  there. 

Were  there  any  lights  in  that  hall? 

Yes. 

Where  were  they? 

Up  in  the  ceiling. 
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Q.  AYas  there  any  light  in  that  hall  that  would 
shine  on  the  stairs? 

A.    Yes,  there  was  one  light  there  at  the  door. 

Q.     There  was  one  light  there  at  tlie  door? 

A.  Yes.  I  would  unlock  the  door  to  go  up  there 
every  morning. 

Q.  Do  you  remember  the  occasion  when  Mr. 
Forf ari  was  hurt  ?  A.     Yes  sir. 

Q.     Were  you  working  at  the  club  at  that  time? 

A.     Yes  sir. 

Q.  Did  you  make  any  examination  of  the  stair- 
case after  he  fell?  A.     No,  I  didn't. 

Q.    Had  you  seen  it  during  that  day? 

A.     Oh,  yes,  I  lived  up  there. 

Q.     Did  you  live  up  there  at  that  time? 

A.    Y^es. 

Q.     T\niere  was  your  room? 

A.     Right  there  next  to  the  main  rest  room  there. 

Q.  I  see.  Did  you  have  occasion  to  look  at  the 
stairs  [46]  after  he  fell? 

A.    Yes,  going  back  and  forth  up  there. 

Q.  Did  you  see  anything  wrong  with  the  stairs 
at  that  time?  A.    l^o,  sir,  I  didn't. 

Mr.  Eddy:    You  may  cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Emmons) :  You  were  employed  by 
the  Commissioned  Officers'  Club,  were  you  not? 

A.  Part  time,  yes.  When  I  first  started  to  work 
there  I  was  and  then  I  went  to  the  yard  payroll. 

Q.     In  any  event,  at  the  time  Mr.  Forfari  was 
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hurt  that  was  your  employer,  was  it,  the  Commis- 
sioned Officers'? 

A.     Yes,  I  was  working  there,  but  I  was  paid 
from  the  Nayy  yard. 

Q.     Were  you  paid  by  the  Navy?  A.    Yes. 

Q.    Were  you  a  civil  ser\T-ce  employee? 

A.    Yes. 

Q.    Mr.  Sexson  was  your  boss?  A.    Yes. 

Q.     At  the  time  of  the  accident  what  made  you 
aware  that  something  had  happened? 

A.     Somebody  hollered,   you  know,   he   hollered 
back  there  for  somebody  to  come  and  pick  him  up. 

Q.    Where  were  you?  [47] 

A.  Right  there  in  front  cleaning  up,  then  we 
all  went  back  there. 

Q.  Who  did  you  mean  hj  all?  Were  there  some 
otiiers  around  there? 

A.  There  was  a  couple  of  guys  in  and  out.  They 
weren't  working  at  the  time  it  happened. 

Q.    What  did  you  do? 

A.     Well,  I  helped  him  up  in  a  chair. 

Q.     A^%ere  was  he  when  you  first  saAV  him  ? 

A.  Where  did  I  see  him?  They  had  put  him  in 
a  chair  when  I  went  back  there. 

Q.  Where  was  ^Ir.  Forfari  when  you  first  saw 
him  after  you  heard  this  scream? 

The  Court :    He  said  they  had  put  him  in  a  chair. 

A.     Tliey  had  put  him  in  a  chair. 

Mr.  Eddy:  I  am  going  to  object  to  this  line  of 
testimony,  merely  for  the  record.  This  is  his  wit- 
ness, I  think  he  should  ask  direct  questions  as  to 
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this  line  of  testimony.  I  have  no  objection  to  him 
asking  these  questions,  but  I  believe  he  should 
be 

The  Court:  Xo,  I  believe  the  circmnstances  sur- 
rounding this  he  is  entitled  to  go  into.  You  asked 
him  if  he  knew  when  he  fell,  so  he  is  entitled  to 
go  into  all  the  circmnstances.     Proceed. 

Q.  (By  Mr.  Enmions)  :  You  weren't  at  the  bot- 
tom of  the  stairs  [48]  when  it  happened? 

A.     No. 

Q.     You  didn't  see  it  happen?  A.     No. 

Q.     You  heard  somebody  scream?  A.     Yes. 

Q.  Then  did  you  go  over  to  the  bottom  of  the 
stairs?  A.     No,  I  was  back  in  the  club. 

Q.     You  saw  two  men  helping  Mr.  Forfari? 

A.  Putting  him  in  a  chair,  he  was  sitting  in  a 
chair  by  the  door  there. 

Q.     There  was  a  chair  there  by  the  door? 

A.     Yes. 

Q.     In  the  hall  or  in  the  stairway? 

A.     In  the  hall. 

Q.  And  you  learned  then  that  he  had  fallen 
do^vn  the  stairs?  A.     Yes. 

Q.  Could  you  see  whether  he  had  been  hurt  in 
any  way?  A.     No,  I  couldn't  see. 

Q.     Nothing  that  you  could  observe? 

A.     No. 

Q.  Did  he  tell  you  at  that  time  he  had  hurt 
himself  any  way? 

A.     No,  he  didn't  say  anything. 

Mr.  Eddy:  I  object  to  the  self-serving  statement, 
your  Honor.  [49] 
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The    Court:      The    objection   will    be    sustained. 
Don't  answer  that,  Mr.  Hall. 

Q.  (By  Mr.  Emnions) :  Mr.  Hall,  did  those 
stairs  always  have  linoleum  cover  on  the  risers'? 

A.     You  mean  on  each  one  of  the  steps? 

Q.     Yes.  A.     Yes. 

Q.     It  had  linoleum?  A.     Yes. 

Q.    And  it  had  this  metal  strip  across  it? 

A.     Yes. 

Q.  And  that  is  what  held  the  linoleum  down,  is 
that  right?  A.    Yes. 

Q.  Were  they  worn  at  all  across  the  front  part 
of  the  step  while  you  worked  there? 

A.     No,  I  don't  think  so. 

Q.     Did  they  look  worn?  A.    No. 

Q.     They  looked  fresh,  did  they? 

A.     Not  too  fresh,  but 

Q.     How  long  did  you  work  there? 

A.     I  worked  there  about  four  years. 

Q.  And  had  there  been  any  repairs  to  the  stairs 
while  you  were  there? 

A.  Nothing  but  painting.  They  painted  the  hall- 
way. [50] 

Q.  And  it  was  a  part  of  your  job,  was  it,  to 
notice  defects? 

A.  j;t  was  all  my  job.  I  lived  there.  I  had  to 
keep  that  up. 

Q.  You  see  this  metal  strip  across  here  in  De- 
fendant's Exhibit  A,  this  picture?  Was  that  the 
type  of  metal  strip  that  was  on  there  about  that 
time  when  Mr.  Forfari  fell? 
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A.  There  was  a  metal  strip  across  there.  I 
don't  know  anything  about  any  change.  That  is 
metal  across  there. 

Mr.  Emmons:    I  have  no  further  questions. 

Mr.  Eddy:     No  further  questions. 

The  Court:  All  right,  Mr.  Hall,  you  may  step 
down. 

Mr.  Emmons:  Oh,  I  have  one  more.  I  forgot 
about  the  light.  May  I  ask  one  more  question  about 
the  light? 

The  Court:     Yes,  you  may. 

Q.  (By  Mr.  Emmons) :  Now,  you  mentioned 
there  vs^as  a  light  at  the  top  of  the  stairs.  Will 
you  put  an  X  where  you  think  the  light  on  this 
Defendant's  Exhibit  A  would  be,  just  about  the 
position  where  the  light  Avas,  if  you  can? 

Mr,  Eddy:  Your  Honor,  I  am  going  to  object 
to  that.     I  don't  see  that  there  is  anything 

A.     It  is  about  there  (indicating). 

Mr.  Eddy:    Just  a  minute. 

Mr.  Emmons:  Just  a  ininute.  There  is  an  ob- 
jection. 

The  Court:  Can  you  show  us  on  that  picture 
where  the  light  was,  Mr.  Hall?   [51] 

A.  No,  you  can't  see  the  light  in  the  hall.  It  is 
right  on  the  right  hand  side  of  it.  There  is  lights 
all  the  way  across  the  picture. 

Q.  (By  Mr.  Emmons) :  You  mean  where  that 
X  is  on  the  picture,  that  is  about  the  position  it 
would  be? 

A.    Right  along  in  there.     When  you  open  the 
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door  a  ligiit  shines  upstairs  and  one  shines  down 

(indicating  on  lohotograph) . 

Mr.  Emmons:  All  right,  thank  you.  No  further 
questions. 

Mr.  Eddy:  The  government  mil  call  Mr.  Pat- 
mon. 

FRANK  PATMON 
called  for  the  government,  sworn. 

The  Clerk:    Your  name,  please? 

A.     Frank  Patmon. 

Direct  Examination 

Q.  (By  Mr.  Eddy)  :  You  have  given  us  your 
name,  Mr.  Patmon.    What  is  your  address,  please? 

A.     142  Los  Altos,  Vallejo. 

Q.     What  is  your  occupation? 

A.  I  am  manager  of  the  Mare  Island  Cafeteria 
System  at  Mare  Island, 

Q.     How  long  have  you  been  the  manager? 

A.     12  years. 

Q.  Now,  was  the  plaintiff  in  this  case — do  you 
know  the  plaintiff  in  this  case,  Mr.  Forfari? 

A.    Yes,  I  do.  [52] 

Q.  Was  he  at  one  time  employed  by  the  Mare 
Island  Cafeteria  System? 

A.    Yes,  he  was. 

Q.    When  was  that,  please? 

A.  He  came  in  1951,  in  May  of  1951 — no,  I  beg 
your  pardon,  Febitiary  of  1951. 

Q.     And  how  long  did  he  work? 

A.     Until  August  29,  1952. 
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Q,  Well  now,  I  believe  that  you  have  knowledge 
of  an  accident  that  occurred  on  November  21  of 
1951.  "Was  he  emjDloyed  by  the  Mare  Island  Cafe- 
teria System  at  that  time  ?  A.    Yes. 

Q.  And  was  he  then  absent  from  work  for  some 
period  of  time?  A.    Yes,  he  was. 

Q.     Until  when,  please? 

A.    He  came  back  to  work  in  July  of  '52. 

Q.  And  then  how  long  did  he  work  after  that  for 
the  Mare  Island  Cafeteria  System? 

A.  He  worked  until  August  of  that  year,  August 
29th. 

Q.  Was  he  able  to  perform  his  work  satisfac- 
torily in  July  of  1952? 

A.    Yes,  he  was  satisfactory. 

Q.  Now,  what  is  the  pui'pose  of  the  Mare  Island 
Cafeteria  System?  [53] 

A.    We  are  authorized 

Mr.  Enunons:  Yoiu'  Honor  —  just  a  minute, 
ple-ase — I  will  object  on  the  gi'oimd  that  calls  for 
conjecture  or  a  conclusion  of  the  witness,  what  the 
pui-pose  is. 

Mr.  Eddy:  Well,  perhaps  I  mil  rephrase  it  and 
there  will  be  no  further  objection. 

Q.  You  have  been,  you  say,  Avith  them  for  12 
years?  A.    Yes,  sir. 

Q.     How  long  have  you  been  the  manager? 

A.     Ten  years. 

Q.     You  are  a  civilian,  are  you?  A.     Yes. 

Q.  Has  it  l>e'Come  necessary  for  you  to  become 
familiar  with  the  fimctions  of  the  Mare  Island  Caf- 
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eterial  System  since  you  have  been  manager  over  the 

last  ten  years?  A.     Yes. 

Q'.     Do  you  know  the  services  that  it  performs? 

A.     Yes,  sir. 

Q.  And  do  you  know  the  duties  of  the  various 
members  of  its  staff  ?  A.    Yes,  I  do. 

Q.  Is  it  ors^anized  pursuant  to  re.i^ilations  issued 
by  the  Secretary  of  the  Na^y  or  Secretary  of  De- 
fense? A.     Yes. 

Q.  Are  you  familiar  with  the  regulations  imder 
which  it  is  [54]  organized?  A.     Yes,  I  am. 

Q.  What  function  does  the  Mare  Island  Cafe- 
teria System  provide  at  the  shipyard  ? 

A.  It  provides  food  services  for  the  shipyard 
employees. 

Q.  When  you  say  food  seir\dces  do  you  mean  the 
purchase,  preparation  and  service  of  meals? 

A.     That  is  right. 

Q.  Does  it  operate  in  more  than  one  place  or  in 
one  place  only? 

A.     No,  it  operates  in  a  munber  of  places. 

Q.     How  many  places?  At  this  time? 

A.  Well,  twelve  imits  and  special  services  as  re- 
quired from  time  to  time. 

Q.     Now,  did  it  have  twelve  imits  in  1951  ? 

A.  Yes,  it  had  more  than  twelve.  It  had  about 
fourteen  at  that  time. 

Q.  Where  are  the  units?  Where  are  they  gen- 
erally? 

A.  Well,  they  are  distributed  up  and  down  along 
the  waterfront  about  two  miles  in  leng-th  and  wher- 
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ever  there  is  a  concentration  of  people  we  have  a 

unit. 

Q.     Now,  are  these  cafeterias,  largely? 

A.  Four  cafeterias  and  eight  canteen  food  serv- 
ices. 

Q.  What  is  the  difference  between  tlie  cafeteria 
and  the  canteen  food  ser\dce?  [55] 

A.  We  think  of  a  cafeteria  as  a  large  building 
giving  complete  food  sei*^dce,  equipped  with  a  din- 
ing room  and  all  the  facilities  of  a  target  restaurant, 
as  opposed  to  a  canteen  where  it  is  more  of  a  pack- 
age service,  sandwich,  beverage  service. 

Q.     Is  hot  food  served  at  the  canteen  services? 

A.  Not  hot  meals.  They  serve  such  things  as 
chili  and  hot  sandwiches  and  cold  sandwiches,  but 
not  a  hot  plate  limch. 

Q.  (By  the  Couri)  :  Isn't  the  distinction,  if  I 
can  bring  this  to  a  head,  tJie  cafeteria  is  where  you 
sell  them  food  and  they  eat  it  on  the  premises  and 
the  others  are  where  they  buy  it  and  takei  it  wher- 
ever they  want  to  eat  it? 

A.     That  is  correct. 

Q.  They  don't  pro^dde  any  space  for  eating  in 
the  canteens?  A.    We  do  in  some  cases. 

Q.  Well,  you  have  some  benches  or  something 
around,  but  do  you  have  a  regular  table  service 
there? 

A.     In  about  half  of  them  we  do,  yes. 

The  Court:    All  right. 

Q.  (By  Mr.  Eddy) :  At  any  rate,  how  many 
kitchens  do  you  have? 
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A.  We  have  one  in  complete  operation  at  th.e 
X)resent  time. 

Q.  Aiid  the  food  is  ti'ueked  out  or  carried  out  of 
the  kitchen  to  the  other  places  where  it  is  consiuned 
or  vended  ? 

A.     Yes.  It  is  delivered  by  tiiick. 

Q.  Yes.  And  you  are  the  genei^l  manager  for 
that  entire  [56]  system,  is  that  correct? 

A.     That  is  right,  yes. 

Q.     Who  is  your  inmiediate  superior? 

A.  I  have  a  board  of  directors  as  an  advisory 
board,  a  control  ]>oard,  and  I  also  have  a  civilian 
employee  who  is  a  sui^eiwisor  of  siDecial  ser\'ices  in 
direct  line  of  authority  of  the  industrial  relations 
depai'tment. 

Q.     Is  he  a  civilian  also? 

A.     He  is  a  civilian. 

Q.     Is  he  a  member  of  this  advisory  board? 

A.    Yes. 

Q.     And  to  whom  does  he  report? 

A.     To  the  Industrial  Relations  Officer. 

Q.  And  to  whom  does  the  Industrial  Relations 
Officer  report? 

A.     The  shipyard  coimnander. 

Q.    And  he  is  a  Rear  Admiral,  is  that  right? 

A.     Yes. 

Q.  Is  the  Industrial  Relations  Officer  Xaval  ]Der- 
somiel  ? 

A.     Yes:  he  is  a  conunander  in  the  Xavy. 

Q.  But  tliis  supervisor  of  special  sei'^'ices  is  a 
civilian  ?  A.     Yes. 
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Q.    Ajid  he  is  a  member  of  this  advisory  board? 

A.    Yes. 

Q.     Wlio  appoints  the  advisory  board? 

A.     The  shix)yard  conmiander.  [57] 

Q.  Does  the  cafeteria  system  operate  as  a  profit- 
miaking  organization? 

A.     No,  it  is  a  nonprofit  organization. 

Q.  And  I  suppose  it  makes  a  small  administra- 
tive profit  just  to  make  sure  it  doesn't  have  a  loss, 
though,  isn't  that  right? 

A.     Yes,  tha,t  is  right. 

Q.  And  if  any  of  this  small  administrative  profit 
accmnulates,  what  is  done  with  that  ? 

A.  It  may  be  used  for  unproved  food  service  or 
reduced  prices,  or  with  the  approval  of  the  ship- 
yard commander  it  can  be  used  for  welfare  of  the 
employees. 

Q.  You  say  the  shipyard  commander  must  ap- 
prove the  use  of  this  f imd  ?  A.    Yes. 

Q.  Now,  your  advisory  board  is  appointed  by 
the  shipyard  connnander.  Is  its  actions  subject  to 
veto  by  the  shii)yard  commander? 

A.    Yes,  sir. 

Q.  In  1951  were  you  operating  in  the  Commis- 
sioned Officers'  Mess  ?  A.     Yes. 

Q.  Had  the  Shipyard  Cafeteria  System  continu- 
ously operated  kitchens  in  the  Commissioned  Offi- 
cers' Mess? 

A.  During  the  life  of  the  contract  with  the 
Commissioned  Officers^  Mess.  [58] 

Q.     During  the  life  of  the  conti^act? 
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A.    Yes. 

Q.  To  your  knowledge  did  the  Commissioned 
Officers'  Mess  hire  its  o^\^l  cooks  and  serve  its  own 
meals  at  any  time? 

A.     Not  during  that  time. 

Q.     How  about  at  this  time? 

A.  They  are  operating  it  themselves  at  this 
time. 

Q.  But,  in  1951  it  was  your  responsibility,  is 
that  right?  A.     Yes,  food  services. 

Q.  And  how  was  the  food  services  handled  at  the 
Commissioned  Officers'  Mess?  Was  tliat  food  pre- 
pared elsewhere  and  trucked  in,  or  was  it  prepared 
on  the  premises? 

A.  It  was  mostly  x^repared  on  the  premises,  the 
Commissioned  Officers'  Club. 

Q.  But  there  were  some  occasions  where  you 
prepared  the  food  elsewhere  and  brought  it  in? 

A.  Yes,  there  were  some  items  of  ready  cooked 
food,  in  some  cases. 

Q.  But  were  the  cooks  and  waiters  your  em- 
ployees ?  A.    Yes. 

Q.  (By  the  Court)  :  Who  pro^dded  you  with 
the  initial  supplies,  your  equipment? 

A.     At  the  officers'  club? 

Q.  (By  the  Court) :  No,  in  the  entire  ]\Iare 
Island  Cafeteria  System?   [59] 

A.  The  government  provided  the  buildings  and 
the  permanent  equipment.  Permanent  equipment  is 
identified  as  pennanent^  things  like  dining  room 
tables,  ranges,  heavy  equipment,  stationary  equij)- 
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ment.   Most   of  the   portable   equipment  was   pur- 
chased by  cafeteria  fimds. 

Q.  In  the  event  of  discontinuance  of  tliis  sys- 
tem, though,  that  is,  dissohition  of  the  organization, 
do  you  know  what  would  become  of  the  funds  of  the 
organization  ? 

A.  It  would  go  into  the  general  funds  of  the 
United  States. 

Q.     Of  the  United  States? 

A.     Yes,  U.  S.  Treasuiy. 

Mr.  Eddy:  Your  Honor,  I  have  another  regula- 
tion, Xavy  Civilian  Personnel  Instiiictions,  that 
has  to  do  with  the  organization  of  this  entity. 

The  Court :    It  is  an  official  dociunent  ? 

Mr.  Eddy:  Yes,  your  Honor.  It  is  something  of 
which  the  Court  can  take  judicial  notice. 

The  Court:    Let  Mr.  Emmons  see  it. 

(The  dociunent  was  handed  to  Mr.  Emmons.) 

Mr.  Emmons:    I  have  no  objection. 

The  Court:  Let  it  be  received  and  marked  De- 
fendant's Exhibit  C. 

(The  docimient  referred  to  was  marked  De- 
fendant's Exhibit  C.) 

Q.  (By  Mr.  Eddy) :  Pursuant  to  regulations, 
the  Mare  Island  Cafeteria  System  had  a  contract 
for  compensation  insurance  mtli  [60]  the  State 
Compensation  Insurance  Fund,  is  that  right? 

A.     That  is  right. 

Q.  And  it  was  through  that  insurance  policy 
that  your  employee,  Mr.  Forfari,  was  given  com- 
pensation in  this  matter?  A.     Yes. 
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Q.  Did  you  have  occasion  to  go  into  the  kitchen 
of  the  Coniniissioned  Officers'  Mess  and  the  employ- 
ees' washroom  during  November  of  1951? 

A.    Yes. 

Q.    Ajid  was  that  in  connection  with  your  duties  ? 

A.     That  is  right. 

Q.  Calling  your  attention  to  Defendant's  Ex- 
hibit A  I  will  ask  you  if  you  recognize  it? 

A.     Yes. 

Q.  Did  you  use  those  stairs  on  occasion  duiing 
that  time?  A.     On  occasion,  yes. 

Q.  Did  you  ever  notice  anything  defective  or 
dangerous  about  them?  A.     No. 

Q.  Did  anyone  ever  make  a  report  to  you  that 
they  considered  them  to  be  defective  or  dangerous? 

A.    No. 

Q.  Specifically,  did  your  employee,  Mr.  Forfari, 
ever  complain  of  the  condition  of  those  stairs? 

A.     No.  [61  ] 

Q.  I  believe  there  has  been  testimony  that  Mr. 
Forfari  was  receiving  a  salary  of  $350  a  month,  is 
that  correct?  A.    Yes. 

Q.  Just  another  question.  The  manner  in  which 
these  services  were  performed  were  mider  your  su- 
pervision, as  I  understand,  as  a  civilian  employee, 
is  that  right?  A.    Yes. 

Q.  Now,  did  the  shipyard  commander — ^he  was  a 
Navy  officer,  was  he?  A.     Yes. 

Q.    And  he  is  a  rear  admiral  at  this  time  ? 

A.    Yes. 

Q.     Did  he  have  the  right  to  direct  you  to  alter 
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the  manner  in  wliicli  the  sei'A'ices  were  performed 

or  to  discontimie  them  altogether? 

A.     He  had  that  right. 

Mr.  Eddy:     Thank  you.  You  may  cross  examine. 

Cross  Examination 

Q.  (T5y  Mr.  Emmons)  :  Mr.  Patmon,  you  had  a 
contract  with  the  Commissioned  Officers'  Mess? 

A.    Yes. 

Q.    Wliat  was  the  nature  of  that  contract? 

A.  It  was  to  provide  food  services  as  required 
for  the  Commissioned  Officers'  Mess  on  a  continu- 
ous day  to  day  basis  for  an  indefinite  period.  [62] 

Q.    Was  that  an  annual  contract  entered  into? 

A.  It  had  a  cancellation  clause,  a  thirty  day 
cancellation  clause,  but  it  didn't  have  a  tenn. 

Q.  Did  it  have  anything  in  the  contract  at  all 
pertaining  to  employees,  the  type  of  employees, 
whether  they  would  be  civil  service  or  otherwise  ? 

A.  It  didn't  mention  civil  service.  It  didn't  men- 
tion employees  in  that  manner.  We  are  not  peiinit- 
ted  to  hire  civil  service  employees. 

Q.  You  camiot  hire  employees  who  come  luider 
the  federal  employees'  compensation  act^  can  you? 

A.     Will  you  state  the  question  again? 
(Question  read.) 

A.  If  I  may  clarify  that,  our  employees  cannot 
be  civil  sei^dce  in  our  service.  The  fact  that  they  are 
civil  service  for  the  government  does  not  eliminate 
them  from  our  employ. 
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Q.  Didn't  you  just  say  that  you  couldn't  hire 
that  type  of  employees? 

A.  That  is  what  I  said-  but  the  way  the  question 
was  phrased  lead  me  to  believe  you  wanted  to  know 
whether  my  employees  were  civil  service.  We  do  not 
have  civil  service  employees.  I  misunderstood  the 
question, 

Q.    But,  can  you  hire  civil  service  employees  ? 

A-  The  fact  they  are  civil  service  doesn't  con- 
cern us.  They  are  i)6TTQitted  to  work.  [63] 

Q.  They  could  work  for  the  Mare  Island  Cafe- 
teria System? 

A,  That  is  lis^it.  Only  they  are  not  employed 
by  the  government. 

The  Court:  What  you  are  saying  is  that  ^e 
mere  fact  a  person  is  employed  by  you  will  not 
place  them  under  civil  service,  but  if  they  happen 
to  be  imder  civil  service  there  was  no  reason  why 
you  couldn't  employ  them,  if  they  are  employable 
by  you? 

A.     That  is  correct. 

Q.  (By  'Sir.  Emmons)  :  When  you  employ  them 
they  then  lose  their  civil  service  status  ? 

A.     They  do  not, 

Q.     They  do  not  ? 

A.  That  is  true.  If  they  work  for  the  srovem- 
ment  and  they  work  for  me  during  their  off  duty 
hours  that  doesn't  interfere  with  their  civil  service 
status  with  the  goverrmient, 

Q.  I  am  not  talking  about  off  duty  employees, 
I  am  talking  about  full  time  employees,  such  as  Mr. 
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Forfari.  If  he  were  a  civil  sei'vice  emi^loyee  and 
went  to  work  for  you  he  would  lose  that  status, 
would  he  not  ? 

^Ir.  Eddy:  If  your  Honor  please,  I  object  to 
that 

The  Court :  I  don't  know  what  he  is  getting  at  on 
this  x>oint.  I  think  I  have  the  situation  pretty  well 
in  mind-  Employees  of  this  organization,  whatever 
you  want  to  call  it,  are  not  civil  sei'vice  emi:>loyees; 
but  if  they  happened  to  pick  [64]  up  a  civil  service 
employee  and  use  him,  that  doesn't  jeopardize  his 
rights  as  a  civil  service  employee,  if  he  can  main- 
tain it  wherever  he  has  civil  sei'vice  rights,  but  it 
doesn't  deprive  him  of  the  right  to  work  for  him, 

A.     That  is  true. 

The  Court:  There  are  a  lot  of  those  fellows 
down  there  who  are  working  two  shifts.  They  work 
over  at  the  ship  yard  on  the  swing  shift  and  then 
they  come  over  and  work  some  where  else. 

A.     That  is  right. 

The  Court :  All  Mr.  Patmon  was  saying  was  that 
just  because  a  man  was  a  civil  sei'vice  employee 
didn't  keep  him  fi^om  employing  him  if  he  could 
use  him. 

Am  I  rieht  on  that  or  am  I  wi'ong? 

A.     That  is  right. 

Mr.  Emmons:  But,  my  point  is  suppose  a  man 
only  had  one  job,  and  this  was  the  job. 

The  Court:  WeU,  that  is  why  I  said  it  doesn't 
make  any  difference,  because  the  civil  service 
doesn't  enter  into  it  in  this  service  here  at  all.  "^e 
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are  tiilking  about  things  now  that  are  hyx>othetical 

or  perhaps  academic. 

Mr.  Emmons:    All  rights  your  Honor. 

Q.  Do  you  have  a  copy  of  that  contract  ?  Do  you 
have  a  copy  of  the  contract  ? 

Mr.  Eddy:  Xo,  I  don't  have  it  here.  I  ^^'ill  be 
glad  to  provide  it,  however.  [65] 

Mr.  Emmons:  I  would  like  to  x)^^t  it  in  the 
record. 

Mr.  Eddy:  If  it  is  still  in  existence.  I  haven't 
asked  Mr.  Patmon.    AV^ill  you  ask  him? 

Mr.  Enmions:    Is  that  contract  still  in  existence? 

A.     Yes,  coimsel ;  I  have  a  copy. 

Q.     Do  you  have  a  copy?  A.     Yes, 

Mr.  Eddy:    You  don't  have  it  with  you,  do  you? 

A.     Yes. 

Mr.  Eddy:    Oh,  do  you? 

Mr.  Emmons:  May  we  have  the  copy  now, 
please? 

The  Coui-t:  TYhich  contract  are  you  talking 
t'.bout^  the  contract  with  the  officers'  club? 

Mr.  Emmons:    Yes,  with  the  officers'  club. 
(The  dociunent  was  produced.) 

Mr.  Emmons:  We  will  offer  this,  if  your  Honor 
please,  on  behalf  of  tbe  i^laintiff  as  next  in  order, 
that  contract. 

The  Court:  That  is  your  first  exhibit.  Let  that 
be  marked  Plaintiff's  Exhibit  1. 

(The    docimient    refen'ed    to    was    marked 
Plaintiff's  Exhibit  Xo.  1.) 

Q.     (By  Mr.  Emmons)  :    You  mentioned  that  the 
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initial  supplies  and  the  equipment  that  were  ob- 
tained hy  this  cafeteria  sei-vice  was  obtained  from 
the  Na^y,  That  is  the  building  and  the  permanent 
equipment.  [66]  A.     Yes,  sir. 

Q.  All  other  equipment  you  purchased  from  the 
profits  of  the  organization? 

A.     Not  all  of  them,  most  other  equipment. 

Q.  AATiat  other  was  there  that  you  didn't  get 
from  the  profits? 

A.  There  might  be  money  provided  for  certain 
things.  For  example,  an  additional  bake  oven  or  an 
additional  mixture  or  slicer  on  occasions. 

Q.    Where  did  you  get  that? 

A.    I  beg  your  pardon? 

Q.    Who  provided  that? 

A.  The  government  provides  such  things  when 
the  money  is  available. 

Q.  Mr.  Patmon,  I  will  show  you  here  a  copy  of 
the  state  compensation  insurance  fiuid  contract  of 
insurance,  workmen's  compensation  insurance,  and 
ask  you  if  you  recall  this  and  if  that  is  a  tine  and 
correct  copy  of  the  insurance  at  the  time  of  Mr. 
Forfari's  injury? 

A.  It  seems  to  be.  I  don't  recognize  it  as  an 
individual  document,  but  it  seems  to  be,  yes. 

Q.  That  is  the  type  of  contract  you  had  at  that 
time  ?  A.    Yes. 

Q,  Now,  with  particular  attention  to  this  en- 
dorsement that  is  on  tliere,  do  you  recall  that  en- 
dorsement? A.    Yes,  I  do.  [67] 

Q.     At  that  particular  time  tliere  was  some  ques- 
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tion  as  to  whether  or  not  the  employees  hired  by 

you  were  federal  employees  or  state,  is  that  correct? 

A.  No,  there  wasn't  a  question.  We  were  never 
considered  state  employees — well — we  came  under 
the  state  compensation  law,  l^ut  we  were  always 
more  or  less  gO'vemment  employees. 

Q.  You  mean  you  came  mider  the  state  work- 
men's compensation  act  of  the  state  of  California, 
but  you  were  still  govermnent  employees? 

Mr.  Eddy:  I  am  going  to  object  as  argumenta- 
tive and  actually  this  is  right  at  the  heart  of  one 
of  the  government's  contentions  here. 

The  Court:  I  will  sustain  tihe  objection  on  the 
ground  it  calls  for  a  conclusion  of  this  witness  on  a 
legal  question. 

Q.  (By  Mr.  Emmons) :  But,  nevertheless,  this 
endorsement  was  a  part  of  the  contract  of  insurance 
which  you  took  out  with  the  State  Compensation 
Insurance  Fund,  is  that  correct? 

A.    Yes,  that  is  right. 

Mr.  Emmons:  May  I  offer  this  in  e^ddence,  if 
your  Honor  please, 

Mr.  Eddy:    May  I  see  that  again? 

Mr.  Emmons:    as  j^laintiff's  exliibit  next,  in 

order? 

Mr.  Eddy :    Just  a  moment. 

Mr.  Emmons :    I  will  give  yoii  a  copy  of  it. 

Q.  (By  the  Court) :  There  isn't  any  doubt  in 
your  mind  that  that  or  a  similar  policy  to  that  was 
in  effect  at  the  time  of  this  [68]  accident,  is  that 
right,  Mr.  Patmon? 
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A.     There  is  no  doubt. 

The  Court :  I  ain  going  to  admit  it  in  evidence  as 
Plaintiff's  Exhibit  2  for  what  vahie  it  may  have. 

It  is  the  hour  of  noon.  We  will  take  a  recess  at 
this  time  to  the  hour  of  2 :00  p.m. 

Now,  are  you  going  to  have  any  more  witnesses, 
Mr.  Eddy? 

Mr.  Eddy:  Well,  may  I  go  back  one  paragraph 
and  interpose  an  objection  to  this  dociunent? 

The  Court:  Well,  I  don't  laiow  if  it  is  worth 
anytliing,  but  I  am  going  to  let  it  come  in  for  what 
it  is  worth  and  then  I  will  take  it  into  considera- 
tion. No  harm  can  be  done  by  it,  and  if  there  is  any 
good  can  come  from  there  they  are  entitled  to  have 
it.  At  the  moment  I  don't  know  what  can  come 
from  it,  but  it  is  up  to  them  to  show  me. 

Mr.  Eddy:    Do  you  have  a  copy  for  me,  you  say? 

Mr.  Enmions:    Yes. 

The  Court:  How  a]>out  your  e^ddence,  Mr. 
Eddy? 

Mr.  Eddy:  This  is  my  last  mtness  and  I  don't 
think  I  have  any  more  questions  to  ask  hun. 

The  Court:  What  about  you?  Do  you  have  any 
more  evidence? 

Mr.  Emmons:    No,  your  Honor. 

The  Court:  Well,  then,  we  will  take  the  adjourn- 
ment till  2:00  o'clock,  and  I  want  you  gentlemen  to 
get  yourselves  oriented  so  you  can  argue  when  you 
complete  the  evidence,  and  [69]  then  we  will  have 
the  matter  ready  for  submission  on  this  stage  of  the 
case. 
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Mr,  Emnions :    Yes. 

The  Court :    All  right,  that  will  be  the  order. 

(Thereupon  an  adjournment  was  taken  until 
2 :00  p.ni.  this  date.)  [70] 

Afternoon  Session 
Wednesday,  October  24,  1956,  2  p.m. 

The  Court:  I  believe,  Mr.  Patmon,  you  were  on 
the  stand  at  the  time  of  the  recess. 

Mr.  Eddy:  I  don't  have  any  further  questions, 
your  Honor. 

The  Court:    I  thought  yon  had  more  questions? 

Mr.  Eddy:    No,  your  Honor. 

The  Court :    You  said  you  had  no  more. 

Mr.  Emmons :    No,  I  have  no  further  questions. 

The  Court:  Then  I  was  mistaken.  You  are 
through  your  cross  examination  f 

Mr.  Emmons:    Yes. 

The  Court:  Is  the  testimony  on  this  phase  of  the 
case  in,  then? 

Mr.  Ennnons:  Yes,  your  Honor,  as  far  as  I  am 
concerned. 

Mr.  Eddy:    No  rebuttal,  your  Honor. 

(Testimony  closed  on  issue  of  liability.)  [71] 

Friday,  September  13,  1957,  10  a.m. 

The  Clerk:  Case  No.  6772,  Forfari  v.  TJ.  S.,  fur- 
ther trial. 

Mr.  Eimnons:    Ready,  your  Honor. 

Mr.  Woodward :    Ready,  your  Honor. 

The  Court:    You  may  proceed. 

Mr.  Emmons:  Doctor  Silbennann,  A^ill  you  take 
the  stand. 
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called  for  the  plaintiff,  sworn. 

The  Clerk:    State  your  name,  please. 
A.     Cohnan  Silbennann. 

Direct  Examination 

Q.  (By  Mr.  Emmons)  :  Doctor,  will  you  state 
your  full  name  for  the  record,  please? 

A.     Cohnan  Silbemiami. 

Q.     And  where  do  you  reside,  Doctor? 

A.     1280  Pine  Street.,  San  Francisco. 

Q.  And  what  is  your  business  or  profession, 
please?  A.     Physician  and  siu'geon. 

Q.    And  where  is  your  office  located? 

A.     995  Market  Street,  San  Francisco. 

Q.  And  are  you  licensed  to  practice  medicine  in 
tlie  State  of  California?  [72]  A.    Yes,  sir. 

Q.     And  how  long  have  you  been  so  licensed? 

A.     Since  1914. 

Q.     And  what 

IMi'.  Woodward:  If  the  Coui't  please,  we  mil 
stipulate  to  the  doctor's  usual  qualifications. 

Mr.  Enmions:    Thank  you. 

The  Coui-t :    Very  well. 

Q.  (By  Mr.  Enmions)  :  Now,  Dr.  Silberaiann, 
you  know  Mr.  Forfari  professionally,  do  you? 

A.     Yes,  sir. 

Q.     And  mil  you  tell  us  when  you  first  saw  him? 

A.     I  first  saw  him  in  my  office  on  June  19,  1952. 

Q.  And  on  that  occasion  did  you  examine  IVIr. 
Forfari? 

A.    I  took  a  history  from  him  and  examined  him. 
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Q.  And  will  you  tell  us  at  this  time  what  the 
history  was  and  what  your  examination  revealed. 

A.  He  was  injured  on  November  21,  1951,  and, 
briefly,  he  tripped  on  a  metal  step  treiad  and  fell 
about  nine  steps,  landing  on  his  l>a,ck  and  twisting 
his  left  ankle. 

There  was  no  head  injury,  he  was  not  imcon- 
scio'us.  There  was  immediate  severe  pain  in  the  left 
ankle,  with  some  pain,  which  was  not  too  severe  at 
that  time,  in  the  lower  back. 

He  was  helped  up  by  other  employees  and  taken 
to  the  dispensary  at  Mare  Island.  [73] 

X-rays  of  the  left  ankle  showed  a  fracture. 

He  was  moved  to  the  Vallejo  Greneral  Hospital  by 
ambulance  where  he  came  imder  the  care  of  Dr. 
Hoops. 

A  plaster  of  paris  cast  was  applied  extending 
from  the^  toes  to  below  the  knee,  without  anesthetic. 

He  wa;S  in  the  hospital  four  days.  He  Avas  on 
crutches  for  about  four  and  a  half  months.  The  cast 
was  worn  for  about  six  weeks  and  was  replaced  by 
a  second  cast  with  a  walking  iron  which  he  wore  for 
about  four  weeks. 

He  was  in  bed  at  home  for  about  a  month 
after  he  left  the  hospital,  except  for  visits  to  Dr. 
Hoops'  office  about  once  a,  week,  while  weaiing  the 
cast. 

After  that  he  received  diatlienny  treatment  twice 
a  week  to  the  ankle  and  some  diathenny  treatment 
to  his  back. 

The  back  was  painful  after  he  was  injured  and  it 
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bothered  him  increasingly  and  became  worse  about 
two  months  after  he  was  injured. 

The  Court:  Doctor,  I  missed  something.  You 
said  he  was  in  the  hospital  four  days  and  something 
four  and  a  half  weeks.  I  missed  that. 

A.     Four  and  a  half  months,  your  Honor. 

Q.     Four  and  a  half 

A.     He  was  on  crutches  four  and  a  half  months. 

Q.     On  crutches.  I  am  soriy.  Thank  you. 

A.  He  was  examined  by  Dr.  Terwilliger  —  this 
was  in  [74]  connection  with  his  compensation  in- 
juiy,  he  was  injured  at  work,  but  he  was  not 
treated  by  him. 

At  the  time  that  I  saw  him,  which  was  June  19, 
1952,  about  eight  months  from  the  dat^  of  injuiy, 
he  had  not  yet  returned  to  work.  His  reasons  that 
he  gave  me  were  that  he  had  to  stand,  prolonged 
standing  for  48  hours  a  w^ek  and  he  didn't  think 
he  could  do  it. 

At  that  time  he  was  75  years  of  age. 

Groing  into  his  previous  history,  he  fractured  his 
left  hip  and  pelvis  some  thirty  years  before  in  an 
automobile  accident.  Thereafter  the  hip  has  been 
stiff. 

Twelve  years  previous  to  the  date  of  my  examina- 
tion a  right  inguinal  hernia  was  repaired. 

There  was  no  history  of  other  disability. 

At  the  time  that  I  saw  hun  first  he  complained  of 
pain,  stiffness  and  swelling  of  the  left  aiilde,  worse 
on  much  weight  bearing.  The  pain  varied  from  dull 
aching  to  sharp,  according  to  his  activities.  It  was 
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on  the  other  side  of  the  ankle^  often  extending  up 

the  leg  into  the  knee. 

He  further  complained  of  pain,  stiffness  and 
weakness  of  the  back.  The  pain  was  constant,  and 
also  varied  from  dull  aching  to  sharp,  depending 
on  his  activities,  and  was  in  the  middle  and  on  each 
side  of  the  lower  back.  It  is  worse  on  coughing  and 
sneezing  and  in  cold  and  damp  weather,  and  other 
activities,  such  as  bending,  twisting  and  stooping  or 
in  [75]  walking  or  lifting.  Prolonged  walking  or 
standing  also  aggravated  the  ankle  pain. 

He  said  he  had  occasional  pain  in  the  knees. 

There  was  no  radiation  of  pain  into  the  lower 
limbs  from  the  back.  He  merely  complained  of 
weakness  of  the  l)ack  and  increasing  pain  on  lift- 
ing, whicli  he  avoided  as  much  as  possilile. 

Sleep  is  often  distur]>ed  by  pain  in  the  back  and 
left  ankle.  On  arising  his  back  felt  about  the  same 
as  on  retiring. 

I  made  a  complete  examination  at  this  time.  He 
is  a  small,  cooperative,  intelligent  indi^^dual;  I  did 
not  think  he  looked  his  age.  Height,  five  feet  four; 
weight,  138  poimds. 

The  general  examination  presented  no  a])normal- 
ities.  His  pupils  were  equal  and  reacted  O.K.  to 
light  and  distance. 

The  teeth  were  in  poor  condition;  upj)ers  re- 
placed by  a  denture. 

Tonsils  small  and  buried.  Heart  and  lungs  clear. 
Blood-pressure,  150  over  95. 

Abdomen  negative. 
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He  walks  without  a  caiie  and  wears  no  support  to 
his  back  or  to  the  left  lower  limb.  He  walks  with  a 
left-sided  limp  with  or  without  his  shoes  on,  and 
there  is  an  obvious  shortening  of  the  left  lower 
limb  from  the  pre-existing  hip  fracture. 

He  stands  in  poor  posture;  there  is  more  weight 
carried  [76]  on  the  right  lower  limb  than  on  the 
left. 

There  is  a  moderate  upper  dorsal  kyphosis,  cur- 
vature, there  is  a  lateral  cui*vature,  convex  to  the 
right  and  reversed  in  the  lumbar  region.  ISTo  muscle 
spasm  noted  at  that  time. 

Palpitation  over  the  limil>osacral  ai'ticulation  and 
the  adjacent  muscles  on  each  side  caused  pain. 

Forward  bending  is  done  slowly,  with  complaint 
of  low  back  pain,  with  his  fingertips  eight  inches 
from  the  floor. 

He  regained  the  erect  position  fairly  readily  and 
complained  of  less  pain  than  in  forward  bending. 

Extension,  lateral  bending  and  rotation  to  right 
and  left  are  all  painful  and  restricted  about  25  per 
cent.  There  is  no  motion  in  the  left  hip,  which  is 
held  flexed  at  an  angle  of  35  degrees. 

He  was  unable  to  squat  or  kneel. 

The  Achilles  reflexes  were  sluggish.  Other  re- 
flexes equal  and  active. 

The  left  foot,  ankle  and  lower  half  of  the  leg 
were  moderately  swollen.  There  were  moderate  vari- 
cose veins  in  both  legs.  Alignment  of  the  left  leg 
was  O.K.  Palpitation  caused  complaint  of  pain  on 
the  outer  side  of  the  left  ankle. 
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Both  feet  were  moderately  pronated  or  flattened, 
normal  in  color,  equally  warm.  Arterial  pulsation 
felt  in  both  feet.  No  crepitus  in  the  ankles.  [77] 

He  was  unable  to  rock  from  heel  to  toes  and 
back  completely  and  without  pain. 

I  made  a  series  of  comparative  measurements 
of  both  legs  and  ankles: 

Circumference  of  thigh  six  inches  above  patella, 
the  knee-cax->:  On  the  right  side  18  inches,  on  the 
left  side  16%. 

Circumference  of  leg  six  inches  below  the  knee- 
cap, 13%  inches  on  the  right,  14  on  the  left. 

Circumference  of  the  ankles,  10  inches  on  the 
right,  10%  on  the  left. 

Circimiference  of  foot,  8%  inches  on  the  right, 
914  on  the  left. 

Dorsitiexion  of  the  ankle,  turning  the  ankle  up- 
Avard:  90  degrees  on  the  right,  85  on  the  left. 

Plantar  flexion,  or  bending  the  ankle  down,  50 
degrees  on  the  right,  50  degrees  on  the  left. 

Eversion,  turning  the  ankle  out,  15  degrees  on  the 
right,  10  on  the  left. 

Inversion,  turning  the  ankle  in,  30  degrees  on  the 
right,  25  on  the  left. 

The  right  lower  limb  was  an  inch  and  a  quarier — 
I  will  put  it  the  other  w^ay:  the  left  lower  limb 
was  an  inch  and  a  quarier  shorier  than  the  right. 
The  right  measured  33V2  inches,  and  the  left  32%. 

At  the  time  that  I  examined  him  there  were  cer- 
tain medical  reports  available  in  connection  with 
his  compensation  that  I  re^dewed,  and  I  had  X-ray 
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films  made  in  my  office  of  both  his  back  and  his 

left  ankle,  which  I  have  here. 

The  films  of  the  lower  back  show  fairly  marked 
arthi'itic  changes  in  the  bodies  of  the  Imnbar  verte- 
brae. No  fracture.  Some  calcification  of  the  ab- 
donmial  aorta  and  pelvic  vessels  is  noted.  There 
is  a  healed,  oblique  fracture  of  the  fibula,  the  outer 
bone  of  the  leg,  just  above  the  ankle-joint,  with 
some  thickening  of  the  bone,  with  the  fragments  of 
the  fracture  in  good  position. 

Q.  (By  Mr.  Emmons) :  What  conclusion  did 
you 

A.  The  conclusion  that  I  arrived  at  was  that 
the  man  had  sustained  an  oJDlique  fracture  of  the 
lower  end  of  the  left  fibula  and  a  sprain  of  the 
lower  back,  with  findings  at  the  time  of  my  exam- 
ination pertaining  to  the  lumbosacral  articulation 
and  adjacent  lower  lumbar  muscles  bilaterally. 

I  did  not  believe  he  needed  further  treatment  at 
that  time,  neither  did  I  think  his  status  was  per- 
manent or  stationary  at  that  time;  it  was  too  early. 

I  did  not  believe  the  old  left  hip  fracture  or 
arthritis  are  prolonging  the  disability.  The  frac- 
ture of  the  hip  was  30  years  old.  These  conditions 
pre-existed  the  date  of  the  injury  and  did  not  pre- 
vent him  from  working. 

Q.  Now  after  that  did  you  again  see  him  on 
■Deceml)er  9,  [9]  1955,  Doctor? 

A.  No,  that's  the  date  of  the  report.  Novem- 
ber 29th. 

Oh,  I  see,  that's  right. 
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A.     Yes,  I  did.    I  examined  him  in  ray  office. 

Q.     And  did  yon  again  examine  him? 

A.  I  took  his  interim  history  from  ^Yhen  I  had 
last  seen  him  in  June,   '52. 

Q.     Will  you  tell  us  what  that  history  was? 

A.  He  told  me  that  in  July  of  '52  about  a  month 
after  I  had  seen  hhn  he  worked  for  four  weeks  as 
a  chef,  but  had  done  no  other  work. 

The  Court:  What  was  that  date  in  '55  that  you 
saw  him,  Doctor? 

A.  On  November  29,  your  Honor,  1955.  I  hadn't 
seen  him  since  the  date  of  his  examination. 

He  had  worked  four  weeks  as  a  chef  and  no 
other  work. 

In  February  1954  he  developed  some  urinary 
trouble — or,  rather,  he  consulted  Dr.  Hebert  of 
Vallejo.  He  had  had  some  urinary  trouble  of  long 
standing.  In  March  of  1954  Dr.  Hebert.  operated 
on  his  bladder  under  spinal  anesthetic.  He  was 
in  the  Vallejo  General  Hosi^ital  for  two  weeks. 
He  told  me  the  operation  did  not  help  him. 

In  April  of  '55  a  second  bladder  operation  was 
performed  under  spinal  anesthetic  in  Vallejo  G-en- 
eral  Hospital  by  Dr.  Hebert.  He  spent  tvvo  weeks 
in  the  hospital  again.  Two  herniae  [80]  on  the 
left  side  Avere  repaired  and  he  said  the  second  op- 
eration did  help  him. 

He  further  gave  a  history  of  having  had  asthma 
for  several  years,  usually  appearing  at  night. 

The  left  hip  condition  was  not  changed.  He  said 
it  was  stiff  for  about  30  vears. 
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Well,  this  is  somewhat  of  a  recapitulation  of  the 
history  of  the  original  one,  because 

Q.  Did  he  tell  you  at  that  time  whether  the 
condition  of  the  loAver  back  and  left  ankle  had  be- 
come better  or  worse? 

A.  As  far  as  the  ankle,  he  said  his  left  ankle 
sw^ells,  feels  weak  and  is  painful.  Motions  are 
restricted.  Pain  and  swelling  are  worse  on  much 
weight-bearing,  again  varying  from  dull  aching  to 
sharp  according  to  his  activities,  and  the  pain  is 
constant.  It  is  on  the  outer  side  of  the  left  ankle 
and  extends  up  the  leg  into  the  knee. 

Constant  pain  in  the  middle  and  on  each  side  of 
the  lower  ])ack,  varying  from  dull  aching  to  sharp 
according  to  his  activities.  Aggravated  by  the  same 
conditions  as  before, — bending,  twisting,  lifting,  cold 
and  damp  weather,  coughing  and  sneezing. 

He  didn't  know  how  much  he  could  lift,  because 
he  avoided  lifting,  because  his  back  felt  weak  and 
lifting  aggravated  the  pain. 

Sleep  is  often  disturbed  by  pain  in  the  back 
and  ankle.  [81]  Feels  about  the  same  on  arising  as 
on  retiring. 

He  gets  up  at  night  three  or  four  times  to  uri- 
nate. 

He  was  still  seeing  Doctors  Hebert  and  Schmutz, 
who  were  the  two  doctors  who  operated  on  his 
bladder,  and  he  saw  them  four  or  five  days  prior 
to  my  second  examination. 

I  again  re-examined  him,  and  the  general  exam- 
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ination  presented  no  paii;icular  change.    His  blood- 
pressure  was  145  over  95. 

Q.  Doctor,  may  1  interrupt?  The  first  time  you 
examined  him  his  weight  Avas  138  pounds,  I  believe. 

A.     Yes. 

Q.  And  on  the  second  examination  his  weight 
was  119. 

A.  Yes,  it  had  dropj)ed  to  119.  I  weighed  him 
in  the  office.  And  Ms  blood-pressure  was  roughly 
about  the  same, '145  over  95. 

There  was  no  abnormality  of  the  neck,  motions 
were  painless  and  free.  No  defoiinity,  no  muscle 
spasm,  no  tenderness  on  palpatation  of  the  neck. 

He  had  a  healed  3%  inch  linear  scar  in  the  lower 
abdomen,  in  the  mid  line,  and  a  second  one  three 
inches  in  length  parallel  on  the  left  side  of  the 
lower  abdomen.  These  were  the  two  scars  of  the 
operative  procedure. 

His  reflexes  were  equal  and  active,  except  his 
Achilles'  or  heel  reflexes  w^re  sluggish. 

He  walks  without  a  cane,  has  a  marked  left-sided 
limp  [82]  with  or  without  his  shoes  on. 

Shortening  was  still  noted  in  the  left  lower  limb, 
due  to  the  old  liip  fracture. 

He  has  poor  posture ;  carries  more  weight  on  the 
right  lower  limb  than  on  the  left. 

The  curvatures  previously  noted,  the  lateral  curv- 
ature and  the  dorsal  curvature  or  kyphosis,  are 
still  present. 

No  other  abnormal  bony  prominences  of  the 
spine.    No  muscle  spasm. 
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Complained  of  pain  on  palpatation  over  the  Imn- 
bosacral  articulation  and  adjacent  lower  lumbar 
muscles  on  each  side. 

Pie  was  able  to  forward  bend  to  10  inches  this 
time  as  against  eight  on  the  previous  examination. 
This  motion  was  done  slowly  mth  complaint  of  low 
back  pain.  The  erect  position  was  recovered  fairly 
readily  aud  witli  less  pain  than  in  foi-ward  bending. 

The  other  motions  of  the  back, — extension,  lat- 
eral bending  and  rotation  to  right  and  left,  were 
j)ainful  and  25  per  cent  restricted. 

The  same  flexion  angle  of  the  left  hip  of  35  de- 
grees was  noted,  with  no  motion  in  the  hip. 

He  was  unable  to  kneel  or  squat.  I  had  to  help 
him  remove  and  replace  his  shoes  and  socks. 

The  varicosities  are  still  present  in  both  legs.  No 
restriction  of  muscle  power  in  the  lower  limbs.  [83] 

Alignment  of  the  left  leg  is  good.  There  is  a 
moderate  swelling  of  the  left  foot,  ankle,  and  lower 
half  of  the  left  leg,  with  pain  on  palpatation  over 
the  outer  side  of  the  left  ankle. 

Arterial  pulsation  is  felt  in  both  feet.  The  feet 
are  equally  warm,  normal  in  color,  and  moderately 
and  equally  pronated  or  flattened. 

No  crepitus  in  the  ankles. 

He  was  unal)le  to  rock  from  heel  to  toes  and 
back  completely  mth  the  left  foot,  or  without  com- 
plaint of  pain. 

I  again  checked  his  comx^arative  measurements. 
On  the  right  side,  circumference  of  thigh  six  inches 
above  the  patella,  16%  inches,  the  left  15^  inches. 
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Circumference  of  leg  six  inches  below  the  patella, 
ten  inches  on  the  right,  eleven  on  the  left. 

Circimiference  of  the  ankle,  9%  on  the  right,  10 
inches  on  the  left. 

Circumference  of  the  foot,  8%  inches  on  the 
right,  9%  on  the  left. 

Dorsiflexion  of  the  ankle, — bending  the  ankle  up- 
ward,— right  90  degrees,  left  85. 

Plantar  flexion,  downward,  right  50  degrees,  left 
50. 

Eversion, — turning  the  ankle  out, — 15  on  the 
right,  10  on  the  left. 

Inversion,  or  inward  motion,  30  degrees  on  the 
right  and  [84]  25  on  the  left. 

The  same  shortening  of  an  inch  and  a  quarter 
was  noted  of  the  left  lower  limb. 

And  I  didn't  have  any  more  X-rays  taken  at  that 
time. 

My  conclusion  at  that  time  was  that  the  man 
had  sustained  an  oblique  fracture  of  the  lower  end 
of  the  left  fibula  and  a  sprain  of  the  lower  back 
November  21,  1951. 

The  findings  at  this  examination  pertain  to  the 
lumbosacral  articulation  and  the  lower  Imnbar  mus- 
cles on  each  side.  No  further  treatment  was  indi- 
cated. He  is  unable  to  work.  His  status  from  these 
injuries  is  permanent  and  stationary.  The  residual 
factors  are  pain  in  the  lower  back,  increased  on 
exertion,  restriction  of  motions,  weakness  of  the 
back,  tenderness  on  palpatation  and  presence  of  a 
back  vulnerable  to  future  trouble. 
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As  far  as  the  ankle  injiiiy,  the  residual  factors 
are  pain  and  swelling,  increased  on  much  weight 
bearing,  limited  motions,  and  tenderness  on  palpa- 
tation. 

I  made  a  comment  about  his  non-industrial  condi- 
tion, which  was  a  shortening  of  the  left  lower  limb, 
some  varicosities,  absence  of  motion  in  the  left  hip, 
and  urinary  freciuency  and  asthma  unrelated  to  any 
accident.  Some  of  the  atrophy  of  the  left  lower 
limb  I  concluded  could  have  resulted  in  part  from 
the  recent  injury  and  some  from  the  fracture  30' 
years  before.  [85] 

Q.  It  is  your  conclusion  and  was  at  that  time, 
Doctor,  that  this  disability  that  he  has  is  perma- 
nent and  total? 

A.  Permanent  and  partial.  He  is  not  com- 
pletely  

Q.     Yes. 

A.  Permanent  and  partial.  It  is  stationary, 
which  is  described  as  partial. 

Q.  Did  you  again  examine  this  man  at  my  re- 
quest ? 

A.  Yes,  I  examined  him  on  August  28th  of  this 
year. 

Q,  He  is  now  81  years  of  age.  Could  you  tell  me 
whether  or  not  there  are  any  changes,  any  signifi- 
cant changes  so  far  as  his  physical  condition  is 
concerned  ? 

A.  Subjectively,  I  went  over  his  complaints,  and 
subjectively  I  have  a  note  here;  his  complaints 
have  not  varied  particularly  since  I  last  examined 
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him.  In  short,  he  says  he  has  to  be  careful  ])ecaiise 
of  weakness  in  the  left  ankle  not  to  fall,  as  the  ankle 
tends  to  fold.  Occasionally  pain  in  his  back  and 
ankle  keeps  him  awake  at  night.  Does  not  believe 
he  can  lift  over  15  pounds  mthout  increasing  his 
back  pain. 

I  re-examined  him,  and  his  condition  is  essen- 
tially about  the  same. 

I  have  some  more  measurements.  He  weighs  118 
pounds,  blood  pressure  is  140  over  90. 

The  comparative  measurements  of  the  ankle  Avere 
the  same.  The  circumferential  measurements,  on 
the  right  of  the  thigh  six  inches  above  the  patella, 
17  inches;  on  the  left  15%. 

Of  the  leg  six  inches  below  the  patella,  10% 
on  the  [86]  right,  11  on  the  left. 

At  the  eight  inch  level  below  the  patella,  9V2 — 
914  on  the  right  and  9I/2  on  the  left. 

Ankle  measurements,  circumference  of  the  ankle, 
right  10  inches,  left  10^4. 

Circumference  of  the  foot,  81/0  on  the  right,  8% 
on  the  left. 

The  other  measurements  were  the  same,  on  mo- 
tion. 

Q.  Now,  Doctor,  did  he  also  at  this  last  exam- 
ination inform  you  that  he  worked? 

A.  He  went  to  work  the  2d  of  April,  he  said, 
of  '57,  at  a  small  place  where  he  worked  as  a  chef 
in  the  country. 

Q.  Now,  in  your  opinion.  Doctor,  from  the  times 
that  you  have  examined  this  man  and  have  seen  him 
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over  a  period  of  years,  would  you  say  that  liis  con- 
dition now — Strike  that.     Would  you  say  that  his 
injury  was  the  cause  of  his  present  disabihty  ? 

A.  Yes,  I  think  so.  Of  coiu'se,  he  is  getting  up 
in  years,  but  there  is  notliing  else  that  I  can  attri- 
bute it  to.  He  is  in  good  physical  condition  as  far 
as  his  general  health  is  concerned.  He  is  81  years 
old;  he  has  a  very  good  blood  pressure.  He  has 
some  arthritic  changes  in  his  spine,  as  sho"\^ii  by  the 
X-ray  fihns;  but  x^rior  to  this  accident  he  worked, 
and  I  don't  think  it  is  of  any  importance  in  caus- 
ing him  to  remain  away  from  work.  Pie  is  at  the 
age  where  he  could  easily  [87]  have  a  lot  more 
arthritic  changes  than  show  in  the  X-ray  fihns.  So 
I  think  that  is  incidental. 

The  reason,  in  my  opinion,  that  he  was  away 
from  work,  excluding  these  operative  periods  that 
he  had  these  two  operations,  would  be  because  of 
his  accident. 

Mr.  Emmons:  Thank  you,  Doctor.  I  have  no 
fu]ther  questions,  your  Honor. 

The  Court:    JMr.  Woodward? 

Cross   Examination 

Q.  (By  Mr.  Woodward) :  I  believe.  Doctor,  that 
you  mentioned  fiiidmg  a  varicose  condition  of  both 
legs  ?  A.    Yes. 

Q.  And  isn't  it  a  usual  symptom  of  varicose 
conditions  that  there  is  swelling  in  the  lower  ex- 
tremities ? 

A.    Frequently.     These  varicosities  are  not  par- 
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ticularly  marked.     He  doesn't  have  swelling  in  the 
good  leg.     Sometimes  varicose  veins  if  they  are 
marked,    or    frequently    they    will    be    excessively 
swollen. 

Q.  And  it  is  also  frequent,  is  it  not,  that  there 
will  l)e  a  more  marked  swelling  in  the  varicose  con- 
dition of  one  limb  as  compared  to  the  other? 

A.  Well,  first  of  all,  he  doesn't  have  marked 
varicose  veins;  and  secondly  I  think  that  if  a  man 
has  varicose  veins  of  equal  degree  in  both  legs  you 
would  expect  to  find  the  same  amoim.t  of  swelling. 
He  had  a  job  where  he  was  standing  workmg 
48  hours  and  standing  most  of  the  time.  I  didn't 
think  that  the  swelling  was  of  too  much  importance. 
In  fact,  the  comparison  shows  that  the  swelling  is 
always  on  the  left  side. 

Q.    Well,    that    is    often    normal    in    varicose 

veins 

A.  I  examined  him  and  I  didn't  see  any  reason 
to  attribute  it  to  anj^hing  else  but  the  fracture. 
I  would  say  that  the  varicose  veins  could  be  con- 
sidered, but  as  long  as  there  was  no  particular 
swelling  on  the  right  side,  I  am  concluding  that  the 
swelling  is  largely  due  to  the  fracture.  After  a 
fracture  in  a  limb  it  is  quite  common — in  a  leg, 
rather,  it  is  quite  common  to  get  swelling. 

Q.  Yes.  "But  to  answer  my  question,  it  is  also 
quite  common  in  a  varicose  condition  to  have  one 
leg  swell  more  than  the  other  and  one  leg  to  give 
more  difficulty  than  the  other? 

A.  I  wouldn't  say  that  unless  the  varicose  veins 
were  more  marked  in  one  leg  than  in  the  other. 
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Q.     But  it  is  possible?  A.     How  is  that? 

Q.     It  is  possible? 

A.  If  a  man  has  a  marked  degree  of  varicosity 
in  one  leg  and  a  minor  degree  in  the  other,  I  would 
say  in  the  leg  with  the  marked  degree  you  would 
expect  some  swelling  in  it,  yes.  But  this  man  has 
them  both  of  about  the  same  degree  and  neither 
[89]  of  t]iem  is  very  bad. 

Q.  I  believe  you  stated  in  the  coiu'se  of  your 
direct  examination  that  Mr.  Forfari  limped  due  to 
the  30  year  old  injury,  is  that  correct? 

A.  Yes,  I  think  so;  due  to  the  shoi-tening.  He 
has  one  \eg  an  inch  and  a  quarter  shorter  than  the 
otlier. 

Q.  And  wouldn't  that  also  put  a  strain  upon  his 
back  in  normal  activity? 

A.  It  does  to  a  certain  degree,  yes.  And  he  has 
these  curvatures  which  nature  brings  about  when 
one  leg  is  shorter  than  the  other,  and  in  pari — I 
don't  think  I  should  overlook  the  fact  that  this  man 
huri  his  back.  At  the  same  time  he  has  one  leg 
shorier  than  the  other  and  that  is  productive  of 
some  curvatures  in  natui'e's  attempt  to  have  the 
man  keep  his  balance. 

Q.  Isn't  it  also  true  that  where  a  person  has  got 
a  question  of  these  natural  curvatures  that  there 
is  a  potential  of  pain  in  the  back  and  a  great  pos- 
sibility of  having  discomfori? 

A.  Well,  I  will  have  to  go  along  with  him  and 
take  his  credibility  on  it  as  being  a  fact.  He  told 
me  that  for  man}^  years  he  had  no  back  trouble. 
It  is  a  fact  that  many  people  have  curvatures  in 
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their  spine  and  thev  never  have  any  trouble  from 
it.     Many  people  have  arthritic  changes  in  their 
spine  and  don't  know  it  imtil  some  doctor  takes 
X-ray  pictures.   [90] 

This  man  has  a  pretty  good  work  record,  and  he 
tells  me  that  he  hadn't  had  back  trouble  before. 

Q.  Do  you  see  any  comiection  between  the  later 
bladder  difaculties  in  1954  and  the  1951  accident? 

A.  No,  that  is  something  which  did  not  have 
anything  to  do  wdth  it. 

Q.  Isn't  it  also  ])ossible  that  some  of  liis  back 
pain  could  be  attributed  to  the  luinary  difficulty? 

A.  AYell,  the  man  fell  down  stairs  and  hurt  his 
back.  I  didn't  see  any  reason  to  go  look  for  some- 
thing else.  The  man  gave  me  a  clean  cut  story 
of  having  no  back  trouble.  It  is  a  fact  that  during 
urinary  difficulty  there  may  be  back  ache. 

Q.  In  fact,  that  is  one  of  the  common  symptoms, 
is  it  not,  of  urinaiy  difficulty,  in  the  bladder  and  the 
kidneys,  that  there  is  back  pain? 

A.  Frequently.  But  again  I  have  to  say  that 
the  man  didn't  give  me  any  histoiy  of  having 
trouble  with  Ms  back. 

Mr.  Woodward:  I  have  no  furiher  questions, 
your  Honor. 

Mr.  Emmons:    I  have  no  furiher  questions. 

The  Court:  Doctor,  just  a  couple  of  questions: 
As  I  imderstand  it  you  foimd,  either  objectively  or 
subjectively,  evidence  of  two  injuries  that  you  at- 
tribute to  this  accident,  the  back  and  the  left  ankle. 

A.     Yes,  vour  Honor. 
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Q.  Xow  ^^'ill  you  tell  me  what,  if  anything,  you 
found  objectively  in  comiection  mth  the  back  in- 
jury? 

A.  Well,  he  has  restriction  of  motion;  he  has 
complaint — many  people  contend  that  restriction 
of  motion  is  a  subjective  complaint  and  can  be  sim- 
ulated. On  three  examinations  his  restriction  of 
motion  was  about  the  same,  and  his  tenderness  over 
one  area,  the  lumbosacral  articulation,  and  I  con- 
sider those  both  are  objective  findings.  Over  a 
XDeriod  of  several  years  they  remained  about  the 
same. 

Q.  And  you  as  a  medical  man  felt  with  reason- 
able certainty  that  that  couldn't  be  in  any  way 
attributed  to  the  injury  to  the  hip  30  years  ago  ? 

A.  1^0.  It  is  in  a  different  area,  your  Honor;  the 
lumbosacral  is  in  the  middle  of  the  back,  and  of 
course  the  hip  is 

Q.  I  understand  that,  but  I  understand  that  the 
breaking  of  the  hip  brought  about  a  curvature  of 
the  spine,  and  that  takes  in  the  lumbar  area,  does 
it  not? 

A.  The  curvature  of  the  spine,  I  think,  is  the 
result — is  not  the  result  of  the  accident,  but  is  the 
result  of  nature's  method  of  having  him  walk  a 
little  bit  better  in  keeping  his  balance  because  of 
the  shortening  of  the  left  lower  limb.  Those  curva- 
tures were  not  caused  by  the  accident. 

Q.     You  mean  the  accident  of  '51. 

A.     Yes.   [92] 
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Q.  I  assume  that  some  accident  caused  that 
breaking  of  the  hip  30  years  ago. 

A.     He  had  an  automobile  accident,  yes. 

Q.  But  you  do  not  attribute  the  curvature  of  the 
spine  in  any  way  to  this  accident  that  occurred  in 
'51? 

A.  No.  1  think  that  is  a  compensatory  curva- 
ture which  you  get  in  people  with  shortened  limbs 
or  fractures  of  the  hip  and  so  on. 

Q.  Now,  then,  as  a  medical  man  it  is  your  opin- 
ion, Avith  reasonable  certainty,  then,  that  there  is 
nothing  about  that  hip  injury  and  the  curving  of 
the  spin,  nature's  curving  of  the  spine,  which  would 
attribute  to  his  subjective  or  objective,  either  one, 
complaints  at  this  time? 

A.  No,  I  think  not,  because  the  man  gave  me  a 
history  of  no  jjrevious  subjective  complaints,  a 
good  work  report,  and  no  back  trouble.  So  I  don't 
think  they  were  productive  of  anything  at  all  out- 
side of  what  you  could  see;  he  had  a  stiff  hip  and 
curvature  of  the  back.  But  I  don't  think  they 
were  productive  of  pain  in  the  lumbosacral  area. 

Q.  Was  there  anything  besides  pain  that  grew 
out  of  this  back  condition,  as  far  as  you  can  tell  ? 

A.     He  has  restriction  of  motion. 

Q.  What  effect  did  that  restriction  of  motion 
have  upon  his  normal  activities? 

A.  AVell,  he  isn't  able  to  bend  in  various  direc- 
tions as  [93]  well  as  he  used  to.  His  back,  he  con- 
tends, is  also  weak  and  he  is  unable  to  lift  as  much 
as  he  used  to  without  aggravating  his  l)ack  pain. 
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Q.  Well,  then,  passing  on  to  the  left  limb,  I 
was  rather  interested.  Apjiarently  in  every  one  of 
the  three  examinations  that  you  made  there  was 
an  atrophication  of  the  left  thigh. 

A.     There  was  some  atrophy  of  the  thigh,  yes. 

Q.  Yes.  On  the  other  hand,  there  is  a  swelling 
of  the  lower  extremity. 

A.     Swelling  of  the  part,  below  the  knee. 

Q.  What  do  3^ou  attribute  the  atrophication  of 
the  thigh  to? 

A.  Well,  the  atroiohy  of  the  thigh  is  at  least  in 
part  due  to  the  old  injury,  because  of  the  fact  that 
the  fracture  of  the  hip  was  a  serious  condition ;  but 
I  think  if  you  get  a  fracture  of  the  ankle  or  a 
fracture  of  any  portion  of  the  leg  you  also  get 
atrophy,  and  I  think  some  of  it  can  be  attributed 
to  the  fracture  of  the  ankle.  I  don't  know  how 
much.     I  think  he  had  some  before. 

Q.  Well,  that  is  what  is  bothering  me  about  this 
matter.  What  is  there  about  tliis  condition  that 
would  cause  atrophy  of  the  thigh  and  a  swelling  of 
the  lower  limb?  AVTien  I  say  "this  condition,"  I 
am  speaking  about  the  broken  ankle.  I  am  not 
interested  in  the  hip,  you  understand.  A.    Yes. 

Q.  What  is  there  about  this  broken  ankle  that 
would  bring  about  atrophication  of  the  thigh  and 
swelling  of  the  lower  extremity? 

A.  Well,  T  think  when  you  have  a  fracture  any- 
where near  a  joint,  in  practically  nearly  every  case 
of  fracture  near  a  joint  will  be  followed  by  swell- 
ing, especially  in  the  lower  limbs,  because  of  circu- 
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latory  change  from  immobilization  in  plaster  of 
paris  and  non-use.  Atrophy,  of  course,  also  follows 
from  non-use.  The  man  favors  it.  Even  now  on 
the  last  examination  he  says  he  has  to  be  careful 
because  the  ankle  tends  to  fold  on  him. 

Q.  AVhat  did  you  find  there  to  justify  that  com- 
plaint, if  anything? 

A.  He  had  some  restriction  of  motion  of  the 
ankle;  still  has. 

Q.  Well,  does  that  come  from  the  swelling  or 
does  that  come  from  the  fracture? 

A.  It  comes  from  the  fracture.  A  fracture  of 
a  joint  involves  not  only  the  bone  but  the  ligaments 
of  the  joint,  and  in  a  fracture  such  as  he  had  the 
outer  ligaments,  the  external  ligaments  of  the  ankle 
would  be  torn,  necessarily,  because  of  the  site  of 
the  fracture. 

Q.  Well,  now,  was  this  fracture  in  the  joint 
itself? 

A.  I  have  the  films  here,  your  Honor.  I  can 
show  you. 

Q.  I  don't  care;  your  Avord  is  good  enough  for 
me.  I  have  [95]  to  depend  upon  you.  I  wouldn't 
know  anything  about  those  films  if  I  saw  them,  ex- 
cept maybe  I  might  be  able  to  see  something  there 
that  was  pointed  out. 

A.  The  fracture  is  in  the  lower  portion  of  this 
outer  bone,  the  fibula,  and  reaches  into  the  joint — 
now  I  never  saw  the  original  films.  The  pictures 
I  had  were  taken  several  months  after  the  accident 
and  the  fracture  had  healed.     But  the  roughening 
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extends  into  the  joint,  so  the  presumption  is  that 

the  fracture  extended  into  the  joint. 

Q.  In  other  words,  on  your  fihns  there  is  some 
roughening  of  the  ball,  so  to  speak,  the  joint  ball 

A.     The  socket. 

Q.     The  socket. 

A.  The  socket  is  irregular  and  necessarily  the 
articulating  cartilage  is  damaged.  I  mean  if  a 
man  gets  a  fracture  into  a  joint,  that  joint  is  cov- 
ered with  cartilagenous  material,  and  if  the  frac- 
ture extends  into  the  joint  the  joint  is  roughened 
and  the  cartilagenous  material  is  damaged,  it  doesn't 
heal  smoothly  an}^  more. 

Q.     And  you  foimd  that  condition  to  exist '^ 

A.     You  can  see  it  in  the  films. 

Q.  in  other  words,  I  assume  that  is  somewhat 
like  bursitis,  where  you  get  a  rough  surface  on  one 
of  the  muscles  and  they  work  together  and  sort 
of  act  like  sandpaper  on  one  another? 

A.  It  is  somewhat  similar,  except  that  the  bur- 
sitis, the  common  one  that  you  see  around  the 
shoulder,  is  away  from  the  [96]  joint. 

Q.  I  realize  that.  It  is  the  effect  of  the  forma- 
tion of  calcium  on  one  of  the  muscles,  to  use  the 
lay  term? 

A.  That  is  right.  To  put  it  as  briefly  as  I  can, 
to  try  to  i)ut  it  in  lay  language,  the  joint  is  coated 
with  smooth,  oily  material,  called  articulating  carti- 
lage, and  all  over  that  is  a  thin,  oily  material  called 
synovial  fluid,  and  when  a  man  has  a  fracture  into 
a    joint    that    thin,    smooth,    frictionless    area    is 
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changed.     The  idea  is  that  the  joint  moves  v^'ithout 
any    friction,    without    any    noise,    and    this    thin, 
smooth,  easy  moving  joint  is  disturbed. 

Q.  It  is  something  like  if  you  had  a  cracked 
bearing  in  an  automobile. 

A.     The  same  thing,  your  Honor. 

Q.  Until  such  time  as  the  bearing  is  replaced — 
unfortunately,  nature  hasn't  provided  any  replace- 
ment for  joints — I  guess  I  have  to  back  up  on  that: 
there  are  some  instances  where  I  think  surgeons 
have  replaced  them,  but  generally  speaking,  such 
conditions  continue  with  us  for  the  rest  of  our 
lives. 

A.  That  is  right,  your  Honor.  x\iid  I  think 
another  thing  is  this  man  is  always  going  to  stay 
that  way,  because  of  advanced  years.  It  might  be 
in  a  man  of  20  the  recovery  is  more  rapid;  but  at 
his  age  I  am  sure  it  will  continue. 

Q.  Well,  I  suppose  that  goes  back  to  the  condi- 
tion of  the  bones;  when  we  are  younger  the  bones 
are  a  little  softer,  whereas  [97]  when  we  get  along  in 
years  they  become  more  solid. 

A.  That  is  right,  your  Honor,  and  there  are 
changes  also,  at  his  age,  in  the  arteries. 

The  Court:    Anything  else,  Mr.  Woodward? 

Mr.  Woodward:  I  would  would  to  ask  just  one 
question:  Doctor,  Avould  you  call  this  a  simple 
fracture? 

A.  Yes,  I  would  say  it  is  a  simple  fracture.  I 
don't  know  what  you  mean  by  the  term,  but  it  is 
a  simple — ^it  is  not  a  conmiinuted  fracture,  in  several 
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pieces,  it  is  not  a  compound  fracture  ^Yhere  the  bone 
came  through  the  skin;  to  that  extent.    It  isn't  so 
simple  in  its  after  effect,  but  it  is  what  is  medically 
called  a  simple  fracture. 

Q.  (By  the  Court) :  As  I  understand  it,  Doc- 
tor, you  doctors  recognize  three  different  kinds  of 
fractures:  a  so-called  simple  fracture,  which  may 
be  a  very  complicated  one  practically — • — 

A.     That  is  right. 

Q. but  nevertheless  it  is  one  where  there 

is  simply  a  fracture  of  the  bone ;  and  a  comminuted 
fracture  where  the  bone  has  been  broken  into  pieces ; 
in  other  words,  it  is  like  breaking  a  mirror;  and 
a  compoimd  fracture  where  the  bone  comes  through 
the  skin. 

A.  That  is  right.  A  simple  fracture  might  not 
be  a  simple  fracture  in  lay  terms.  It  is  simply  one 
of  the  types  of  fractures.  [98] 

Q.  Sometimes  simple  fractures  are  more  trouble- 
some than — well,  certainly,  than  compound  frac- 
tures ?  A.     They  can  be. 

Q.  Comminuted  fractures,  of  course,  have  their 
problems  because  of  the  disintegration  of  the  bone. 

All  right,  then,  Mr.  Emmons,  do  you  have  any- 
thing else? 

Mr.  Emmons:    I  have  no  further  questions. 

The  Court:    Mr.  Woodward? 

Mr.  Woodward:     No,  your  Honor. 

Mr.  Emmons :  May  this  witness  be  excused,  your 
Honor. 

Mr.  AVoodward :    No  further  questions. 
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The  Court:    The  doctor  may  be  excused. 
Mr.  Woodward:     Yes. 
The  Witness:    Thank  you. 

The  Court:  All  right,  you  may  be  excused,  doc- 
tor. 

Mr.  Emmons :  Counsel,  do  you  want  any  of  these 
X-rays  ? 

Mr.  Woodward:  If  you  don't  mind.  Since  we 
have  planned  Mr,  Forfari 's  examination  this  after- 
noon it  might  be  well  to  have  them. 

The  Court:  Well,  why  don't  you  just  stipulate 
that  tliey  can  be  left  here,  because  if  you  mark 
them  then  you  have  the  problem  of  getting  them 
in  the  hands  of  the  Clerk  and  getting  them  out 
of  the  hands  of  the  Clerk. 

Mr.  Emmons:  I^et's  just  leave  them  here  so  the 
doctor  can  use  them  and  then  I  will  take  them  back 
to  Dr.  Silbermann.     Is  that  all  right?  [99] 

Mr.  W^oodward:  That  is  quite  agreeable,  your 
Honor. 

Mr.  Emmons:     Mr.  Forfari.   [100] 

FERNANDO  S.  FORFARI 
the  plaintiif,  recalled  in  his  own  ])ehalf,  previously 
sworn. 

Direct  Examination 
Q.     (By   ^Lr.   Emmons) :     Mr.   Forfari,   do   you 
recall  the  accident  of  November  21,  1951? 
A.    Yes. 

Q.  And  at  that  time  you  fell  down  the  stairs  in 
question  ?  A.     Yes. 
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Q.  ^Vnd  as  I  recall  the  evidence,  some  employee 
helped  you  up,  is  that  connect? 

A.     Yes,  a  fellow  picked  me  up. 

Q.     Xow,  at  tliat  time  did  you  feel  any  pain  ? 

A.    Yes. 

Q.     Tfll  us  where  you  felt  the  pain? 

A.     hi  my  ankle  and  my  l^aek.     (Indicating.) 

Q.  Your  left  ankle,  you  pointed  to  your  left 
ankle,  is  that  right?  A.     Yes. 

Q.  Xow,  where  did  they  take  you  from  your 
place  of  employment? 

A.     They  take  me  to  the  infirmary  there. 

Q.     On  the  Xaval  base  ? 

A.     Yes,  on  the  Xaval  base. 

Q.     And  there  what  did  they  do  for  you? 

A.  They  told  me  they  can't  i)ut  me  in  the  hospi- 
tal because  [101]  I  work  for  the  coffee  shop,  not 
for  the  goveiTunent. 

Q.     Then  where  did  they  take  you? 

A.  1'ake  me  down  to  the  general  hospital  at 
Vallejo. 

Q.  AVhile  you  were  there  in  the  Yallejo  hosx^i- 
tal,  wliat  did  they  do  for  you? 

A.     They  take  X-rays  and  put  on  a  cast. 

Q.     xV  cast  on  your  left  leg? 

A.    A  cast,  yes. 

Q.     How  long  was  the  cast? 

A.  Oh,  about — the  first  cast  I  had,  was  about 
six  weeks,  and  the  second  one  I  had  about  four 
weeks. 
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Q.  You  had  two  casts  at  two  different  times,  is 
that  right?  A.     Yes. 

Q.  Can  you  describe  the  length  of  the  cast,  I 
mean?    AATiere  did  it  extend,  start  and  end? 

A.  The  first  one  went  well  up  to  here  (indicat- 
ing). 

Q.     To  the  knee? 

A.  The  knee,  yes,  my  knee,  almost.  And  the 
other  one  was  lower. 

Q.  When  you  had  this  cast  on  your  left  leg 
were  you  able  to  walk  around? 

A.     I  used  two  cnitches,  you  know? 

Q.     You  used  crutches?  A.     Crutches,  yes. 

Q.     How  long  did  you  use  the  dutches  ?  [102] 

A.  Oh,  about  five  weeks.  I  don't  remember  just 
exactly. 

Q.  Did  you  use  crutches  all  duiing  the  time  you 
had  the  cast  on?  A.     Y^es. 

Q.  Did  you  have  to  use  crutches  after  you  took 
the  cast  ofl:?  A.     Yes. 

Q.     For  how  long? 

A.     Four  or  fire  weeks,  I  guess. 

Q.     AA'as  it  necessary  to  use  a  cane  after  that? 

A.  AVell,  I  used  a  cane  because  I  was  afraid  to 
walk,  you  Iviiow,  tmnble  do^\Ti.  I  used  a  cane  for 
quite  a  while. 

Q.  xifter  this  accident  did  you  return  to  the 
cafeteria  to  work  for  a  short  while? 

A.  Yes,  I  worked,  I  think  it  Avas  about  four 
weeks,  something  like  that. 
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Q.  Did  you  finally  quit  there,  were  you  forced 
to  quit  there? 

A.  I  told  the  manager,  "I  have  to  quit  because 
I  can't  stand  it,  tliis  is  too  much  to  stand  up  here." 

Q.     Were  you  working  a  48  hour  week  then? 

A.     Well,  it  is  eight  hours  work. 

Q.     A  day? 

A.  Yes,  but  you  get  a  half  an  hour  when  you 
eat,  see ;  you  get  breakfast,  a  half  hour,  and  another 
half  hour  for  lunch;  so  it  makes  about  seven  hours 
working  standing  up.   [103] 

Q.     Standing  up  on  your  feet? 

A.     Yes,  I  have  to  stand  up  there. 

Q.  Did  you  have  pain  during  this  time  you 
were  working?  A.     Oh,  yes. 

Q.     Where  was  it  located? 

A.  I  had  pain  across  my  back  and  the  aiikle 
there,  because  the  concrete  floor  is  pretty  hard  to 
stand  up  in  there. 

Q.     Did  you  at  that  job  prepare  all  of  the  food? 

A.     I  prepared  some  food,  yes. 

Q.     In  other  words,  you  acted  as  the  chef? 

A.  There  was  three  cooks  there  to  prepare,  be- 
cause there  is  quite  a  lot  of  people,  you  know,  about 
five  or  six  himdred  people  to  eat. 

Q.  During  that  time  you  were  worldng  there' 
did  you  have  any  time  to  go  and  sit  down? 

A.  Not  very  much;  the  only  time,  we  sit  down 
on  relief,  that  is  all,  a  half  a  hour.  They  don't 
allow  it  there,  you  have  got  to  work,  because  there 
is  a  lot-  of  work  to  do,  and  I  can't  stand  that  much. 
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Q.  And  as  a  result  of  that  you  had  to  quit  that 
job,  is  that  right?  A.     I  told  him,  yes. 

Q.  Now,  you  went  back  to  work,  Mr.  Forfari, 
for  the  first  time  on  April  2d  of  this  year,  is  that 
correct?  A.     That  is  right.   [104] 

Q.  Now,  before  you  went  back  to  work  in  this 
year,  which  is  over  five  years  from  the  time  of 
this  accident,  did  you  work  at  all  during  that  time? 

A.  No.  I  tried  to  work,  but  I  can't  do  any- 
thing, nobody  give  me  any  job. 

Q.    Did  you  go  to  the  union  to  get  a  job? 

A.     Oh,  yes,  and  I  answered  to  the  paper,  too. 

Q.  What  type  of  a  job  were  you  looking  for, 
what  tjqie  of  work  did  you  want? 

A.  I  was  looking  for  some  kind  of  a  job  to 
work  about  four  or  five  hours  a  day,  something 
like  that,  you  know,  because  I  can't  stand  to  work 
eight  hours  or  longer, 

Q.  Now  all  during  this  time  did  you  ankle  swell 
on  occasions? 

A.     Oh,  yes,  if  I  stand  up  too  long,  walk. 

Q.  Would  it  be  necessary  for  you  to  ])athe  it  in 
hot  epsom  salts,  anything  like  that? 

A.     I  have  to  sit  down,  yes. 

Q.  During  that  time  did  you  have  any  pain  in 
your  back?  Did  you  have  any  pain  in  your  Ijack 
during  that  time?  A.     Oh,  yes,  I  had  pain. 

Q.  At  the  present  time,  as  you  sit  there  now, 
do  you  have  any  pain  in  your  back? 

A.     Pain  all  the  time,  even  pain  now. 
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Q.  Is  tliat  the  reason  why  you  are  sitting  there 
in  that  strained  position?  [105]  A.     Yes. 

Q.  Now  yon  say  that  you  went  back  to  work  for 
the  first  time  on  April  the  2d  of  1957  ?  A.     Yes. 

Q.     Where  did  you  go  back  to  work? 

A.  Well,  the  owner,  in  the  paper,  the  owner  at 
the  place,  I  know  him,  he  know  me,  and  he  put  an 
ad  in  the  paper,  he  look  for  a  chef,  a  good  man, 
Italian  cook  for  his  place.  So  in  the  ad  he  give  his 
name  and  the  telephone.  So  I  laiow  him,  and  I 
said,  "I  am  going  to  call  him  up." 

So  I  called  him  up,  and  he  said,  ''Come  over,  if 
you  want  to  work  come  over  right  away." 

I  said,  ''I  can't  come  right  away,  but  I  can  be 
there  in  a  couple  of  days,  I  have  to  take  care  of 
my  stuff  and  come  over." 

He  said,  "All  right,  be  sure  to  come  over." 

So  I  went  over 

Q.  Before  you  go  on,  tell  me,  where  is  this  place 
located  ? 

A.  That  is  located  between,  what  you  call  it. 
Eureka — ^it  is  twelve  miles  from  Eureka. 

Q.     Twelve  miles  from  Eureka? 

A.     Yes,  before  you  get  to  Eureka. 

Q.     And  it  is  in  a  little  town  called  Fernbridge? 

A.     Fembridge,  yes,  that  is  tlie  place,  yes. 

Q.    And  the  place  is  called  The  Angelina  Inn? 

A.     Angelina  Inn,  yes.  [106] 

Q.    And  you  do  the  cooking? 

A.  And  Foi-tuna,  it  is  two  miles — about  three 
miles  from  Fortuna  on  the  highway. 
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Q.    Now,  while  you  were  looking  for  this  jol)  you 
went  and  answered  this  ad,  is  that  correct? 

A.    Yes. 

Q.  Now  telJ  me  this,  what  kind  of  w^ork  do  you 
do  there?    As  a  chef?    Do  you  work  as  a  chef? 

A.     Yes,  just  cook  the  food. 

Q.  All  right.  Now  let  me  ask  you  this,  do  you 
wait  on  tables?  A.     No. 

Q.     Do  you  have  to  do  any  sweeping  or  cleaning? 

A.    No. 

Q.     Do  you  have  to  do  any  lifting? 

A.    No. 

Q.  Do  you  work  only  for  one  meal,  that  is,  the 
evening  meal? 

A.  One  meal,  six  to  ten- thirty;  on  Saturday 
about  eleven,  something  like  that. 

Q.  From  six  o'clock  to  about  10  o'clock  at  night, 
is  that  right?  A.     Yes. 

Q.  And  this  establishment,  is  it  principally,  Mr. 
Forfari,  a  bar  and  not  a  restaurant,  a  tavern  busi- 
ness? A.     Yes.  [107] 

Q.     Is  that  what  it  is?  A.     Yes. 

Q.  So  that  in  the  course  of  an  evening  for  your 
meals  that  you  have  to  prepare  for  the  customers, 
how  many  meals  do  you  prepare  in  the  course  of  one 
evening  ? 

A.  Well,  that  depends.  You  see  sometimes  get 
five  or  six  people  come,  have  to  prepare ;  but  for  an 
hour  or  so  nobody  come,  because  it  is  a  night  club, 
you  know,  no  regular,  only  transient. 

Q.     So  that  in  the  course  of  your  work  in  the 
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evening  there  may  be  a  hour  or  a  hour  and  a  half 

you  are  not  doing  anything  at  all?  A.     No. 

Q.  Is  it  all  light  with  your  employer — does  he 
object  to  the  fact  that  during  this  time  you  go  and 
sit  down?  A.     Oh,  yes. 

Q.     You  can  rest,  is  that  correct? 

A.     I  can  rest. 

Q.  Do  you  have  to  do  any  other  kind  of  work 
there  on  this  job? 

A.  No,  I  don't  have  to  do  anything  else,  only 
prepare  the  food,  cook  them,  and  the  waiter  comes 
and  serves  them. 

Q.     You  don't  w^ash  dishes? 

A.  No,  and  they  have  got  a  man  there  to  lift 
everything  I  need.    [108] 

Q.  So  am  I  right  in  this,  that  all  you  do  is  cook 
steaks  and  vegetables? 

A.     That  is  right,  steaks,  chicken 

Q.    Make  soup.  A.     That  is  right. 

Q.     And  that  is  all  you  do? 

A.     That  is  all. 

Q.  In  the  light  of  your  past  experience  over  the 
years  would  you  consider  this  a  very  light  job? 

A.     Oh,  yes. 

Q.  And  despite  how  light  your  type  of  work  is, 
while  you  are  Avorking  do  you  still  have  pain  in  your 
back A.     Yes. 

Q. and  in  your  ankle?  A.     Yes,  sir. 

Q.  And  despite  that  symiotom  of  pain  in  your 
ankle  and  your  back  you  still  want  to  go  to  work, 
do  you?  A.    That  is  right. 
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Q.  Tell  me,  Mr.  Forfari,  how  much  do  you  make 
a  week?  A.     I  make  $76.53  a  week. 

The  Coui-t:     Is  that  net  or  gross"? 

Mr.  Emmons :    I  think  that  is  net,  your  Honor. 

The  Court:    What  is  the  gross? 

Mr.  Emmons:    What  is  your  gross,  Mr.  Forfari? 

A.     I  beg  your  pardon?   [109] 

Q.     How  much  is  your  gross? 

A.     Gross,  what  do  you  mean? 

Q.  You  mentioned  a  hundred  dollars.  It  is  a 
hundred  dollars  a  week? 

A.  Yes,  about  a  hundred  dollars  a  week.  They 
have  to  charge  for — they  take  out  the  tax  and 
everything  else. 

Q.     So  then  the  net  is  $76?  A.     $76,  yes. 

Mr.  Emmons:    You  may  cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Woodward)  :    Mr.  Forfari,  do  you 

have  any  other  income  ?        A.     I  beg  your  pardon  ? 

Q.  Do  you  have  any  other  income? 

A.  No,  that  is  all  I  have,  and  social  security. 

Q.  Do  you  receive  social  security? 

A.  Yes. 

Q.  Do  you  receive  an  old  age  pension? 

A.  Yes. 

Q.  How  much  is  that? 

A.  $64.90  a  month,  social  security. 

Q.  Do  you  receive  a  California  old  age  pension? 

A.  Oh,  yes. 

Q.  And  how  much  is  it? 
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A.     I  got  about  $40  a  week  besides  that.  [110] 

The  Court :  Now  I  think  you  are  crossed  up  here 
noAv.  That  $40  a  week  is  something  that  he  got  other 
than — I  think  I  can  take  judicial  notice  of  the  fact 
that  if  he  is  making  a  hundred  dollars  a  week  he 
can't  collect  any  old  age  pension.  He  can  collect 
his  social  security,  because  after  you  get,  what  is  it, 
72  or  73,  you  can  collect  anything  you  can  make 
in  addition  to  your  social  security. 

Mr.  Emmons:     That  is  right. 

Q.  (By  Mr.  A^^oodward)  :  You  receive  your  so- 
cial security,  no  question  about  that.  Do  you  re- 
ceive any  other  income  at  this  time  other  than  your 
wages  at  the  inn*? 

Mr.  Emmons:  If  your  Honor  please,  I  don't 
think  that  is  material,  unless  it  is  by  way  of  em- 
ployment or  work,  because  othermse  he  might  re- 
ceive it  from  stocks  or  bonds  or  anything  like  that. 
Not  that  he  has,  but  I  mean  it  is  possible,  and  I 
don't  think  it  is  material. 

The  Court:  I  don't  know  if  I  get  your  point, 
Mr.  Woodward. 

Mr.  Woodward :  Of  course,  he  is  contending  that 
he  has  to  work.  I  don't  know  if  that  is  of  any  great 
materiality. 

The  Court :  I  don't  think  it  is  of  any  materiality 
at  all.  There  are  a  lot  of  people  down  here  on  the 
west  end  of  town  who  contend  that  they  not  only 
don't  have  to  but  they  are  not  going  to  work.  That 
still  wouldn't  deprive  them  of  their  right  to  com- 
pensation if  they  were  injured. 
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Mr.  Woodward :    I  don't  think  that  is  right  at  all. 

Q.  Mr.  Forfari,  you  stated  you  had  some  pain  in 
your  back?  A.     Oh,  yes. 

Q.  And  you  went  in  1954  to  the  doctors  in  Val- 
lejo  to  see  if  they  could  help  that?  A.     Yes. 

Q.  And  you  had  an  operation  and  it  didn't  help 
it  too  much,  did  it? 

A.  I  had  an  operation  in  '55  and  '56 — I  had  two 
of  them,  two  operations. 

Q.    And  did  the  one  in  '56  assist  you? 

A.     Yes. 

Q.     Did  it  make  your  back  feel  better? 

A.     No,  there  is  still  pain. 

Q.  But  it  is  better  than  it  was  before  you  had 
the  operation? 

A.     Oh  yes,  better  than  before,  yes. 

Q.  So  that  the  operation  in  1956  helped  you 
some?  A.    Yes. 

Mr.  Woodward:    I  have  no  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  Emmons) :  Mr.  Forfari,  when  you 
say  it  helped  you  some,  is  that  in  regard  to  the  uri- 
nary trouble  that  you  had? 

A.     That  is  urinary,  yes. 

Q.  It  didn't  help  you  as  far  as  your  back  was 
concerned  ? 

A.  No,  for  the  pain,  no,  but  the  urinary,  yes. 
It  is  all  right  now.  [112] 

Mr.  Emmons :    I  have  no  fui'ther  questions. 

The  Court:    Anything  else? 
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Mr.  Eminons :  Yes,  your  Honor.  In  the  file  there 
is  a  letter  which  I  directed  to  the  Vallejo  General 
Hospital.  They  omitted  at  the  last  time  we  were 
here  to  foi'^vard  the  correct  records,  l^ow,  the  cor- 
rect hospital  records  are  now  in  the  custody  of  the 
clerk,  and  I  mil  ask  counsel  if  he  will  stipulate  that 
they  may  l^e  introduced  at  this  time,  because  the 
custodian  failed  to  deliver  them  when  she  was  here 
last  time.  Otherwise  I  will  have  to  subpoena  her. 
They  were  forwarded  to  the  clerk  by  the  hospital. 

Mr.  Woodward:  I  have  no  objection,  your 
Honor,  to  their  commg  in. 

The  Coui't:  Are  they  in  evidence  now?  Well,  let 
all  the  records  of  the  Vallejo  Hospital  be  received 
and  marked  plaintiff's  whatever  is  next  in  order. 
I  don't  have  my  original  notes. 

Mr.  Woodward:    No  objection,  your  Honor. 

The  Clerk :    No  hospital  records  were  here. 

The  Court:  Well,  are  there  any  exhi]>its  for  the 
plaintiff  ? 

The  Clerk:  Plaintiff's  exhibits  were  a  contract 
that  was  offered  in  e^ddence  and  one  insurance 
policy. 

Mr.  Emmons:  Well,  I  forgot.  It  was  my  under- 
standing that  I  had  introduced  them  last  time. 

The  Court:  All  rights  let  these  be  received  and 
marked  [113]  Plaintiff's  Exliibit  3. 

Mr.  Emmons :    Thank  you. 

(The  hospital   records  were  marked   Plain- 
tiff's Exhibit  3.) 

Mr.  Woodward:  If  the  Court  please,  I  imder- 
stand  that  the  plaintiff  has  nothing  fuiiher  to  offer 
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at  this  time,  and  Mr.  Forfari  is  to  be  examined  by 
Dr.  Raymond  Wallerius  this  afternoon  on  behalf  of 
the  government,  and  Mr.  Emmons  and  I  have  dis- 
cussed the  matter,  and  if  Dr.  Wallei-ius'  report- 
adds  nothing  of  a  controversial  nature,  I  believe 
that  after  Mr.  Emmons  has  had  a  chance  to  inspect 
it  that  we  could  submit  the  matter  then  on  Dr. 
Wallerius'  report. 

Should  either  of  us  feel  that  the  actual  testimony 
of  Dr.  Wallerius  is  necessary,  then  may  we  petition 
the  Court  for  hearing  Dr.  Wallerius  at  that  time. 

The  Couii::  Well,  why  not  put  this  matter  over 
to  a  day  certain?  I  want  to  get  this  case  out  of  the 
way  here. 

Mr.  Ermnons:    Yes. 

The  Court :  It  is  beginning  to'  get  whiskers  on  it. 
This  happened  in  1951.  I  know  it  is  of  no  fault  of 
yours,  Mr.  Woodward. 

Mr.  Woodward:  Well,  I  am  very  happy  to  pro- 
ceed as  quickly  as  we  can,  and  I  think  Dr.  Wal- 
lerius will  get  his  report  in  very  shortly. 

The  Court:  How  about  putting  it  over  to  a  law 
of  motion  day  on  the  30th  for  further  proceedmgs, 
with  the  imderstanding  [114]  that  you  gentlemen 
will  file  something  in  writing  at  that  time.  If  you 
want  it  set  down  for  further  proceedings  I  will  give 
you  the  earliest  date  possible,  and  if  you  want  to 
have  it  submitted  on  the  basis  of  the  record,  why, 
you  file  a  stipulation  to  that  effect. 

I  will  continue  it  over  to  fhe>  law  in  motion  cal- 
endar of  Monday,  September  30th,  with  the  under- 
standing that  neither  one  of  you  have  to  be  here, 
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it  will  all  be  done  in  writing,  l^ut  at  least  it  will 
keep  the  court  record  straight  on  the  matter. 

Is  that  agreeable? 

Mr.  Woodward :    Yes,  your  Honor. 

Mr.  Eninions:    Perfectly  agTeeable,  your  Honor. 

The  Coui-t:  There  is  one  thing:  it  has  been  so 
long  since  I  heard  the  first  part  of  this  case  I  don't 
remember  whether  we  explored  the  question  of  any 
comi)ensation  that  Mr.  Forfari  may  have  received. 

Mr.  Emmons :  Yes,  there  was  a  witness  who  tes- 
tified  

The  Court :    That  is  what  I  thought. 

Mr.  Emmons:    Yes. 

The  Court.:  That  has  been  now  ahnost  a  year 
ago  and  I  have  had  quite  a  few  cases  since  that 
time. 

Mr.  Emmons:  I  can  explain  that  to  you:  the 
medical  and  compensation  lien  of  the  State  Fimd 
Insurance  Company  is  $4,085.76.  He  came  and  tes- 
tified and  presented  his  evidence 

The  Court:  That  was  my  memoiy,  but  I  wanted 
to  be  sure  [115]  we  didn't  have  any  misim.der stand- 
ing. Since  you  weren't  even  here,  Mr.  Woodward, 
I  know  you  are  in  a  worst  position  than  I  am  on  it. 

Mr.  Emmons:  I  have  prepared  here  a  little 
memorandum  concerning  damages. 

The  Court:  Why  don't  we  do  this:  as  soon  as 
you  have  agreed  upon  which  direction  you  are  going 
to  go,  as  to  whether  or  not  you  w^ant  me  to  hear  Dr. 
Wallerius,  why  don't  you  each  submit  an  informal 
memorandum  to  me  in  a  matter  of  a  few  days  in 
which  you  tell  me  what  you  really  think  you  are 
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entitled  to.  In  other  words,  don't  ask  for  a  thousand 
dollars  when  you  think  you  are  entitled  to  five  hun- 
dred because  you  believe  I  will  cut  it  in  two,  but 
you  just  tell  me  —  both  of  you  write  and  tell  me 
what  you  think  is  a  reasonable  amount  and  itemize 
it  so  I  will  have  it  before  me. 

Mr.  Emmons:    Yes. 

The  Court :  And  I  will  get  this  matter  out  of  the 
way  at  the  earliest  possible  moment.  In  the  first 
place,  time  is  running  out  on  Mr.  Forfari. 

Mr.  Emmons:  Yes,  it  is  not  fair  that  he  should 
be^ 

The  Court:  And  I  just  don't  like  the  delay.  As 
I  say,  nobody  here  is  to  blame  for  it,  but  it  is  an 
unfortunate  situation. 

AH  right,  then,  this  matter  will  be  continued  over 
to  September  30th  at  10:00  a.m.  for  fui*ther  pro- 
ceedings, with  tlie  [116]  understanding  that  what- 
ever proceedings  we  have  at  that  time  will  ])e  han- 
dled in  writing,  and  if  you  want  a  further  trial  I 
will  then  set  a  day  certain  for  further  testimony. 

Mr.  Enmions :  For  cross  examination  of  the  doc- 
tor, yes. 

The  Court :  And  if  there  is  going  to  be  a  further 
trial  you  ]>etter  give  us  your  dates  that  you  can 
take  it  up,  Mr.  Enmions. 

Mr.  Emmons :    Yes,  I  mil  do  that. 

The  Court:    All  right.  [117] 

Certificate  of  Reporter  Attached. 
[Endorsed] :  Filed  August  29,  1958. 
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certificate  oe  clerk  to 
si:pple:mextae  record 

I,  C.  W.  Calbreath,  Clerk,  of  the  District  Court 
of  the  United  States  for  the  Xorthem  District  of 
California,  do  hereby  certify  that  the  accompanying 
Reporter's  Transcript  is  the  original  filed  in  this 
case,  in  this  Court  and  c^onstitiites  the  Supple- 
mental Record  on  Appeal. 

Dated:  AugiLst  29th.  1958. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 

/s/  By    C.  C.  EVEXSEX. 
Deputy  Clerk. 


[Endorsed] :  Xo.  16032.  United  States  Court  of 
Appeals  for  the  Xinth  Circuit.  United  States  of 
America,  Appellant,  vs.  Fernando  S.  Forfari, 
AppeUee.  Transcript  of  Rec/>rd.  Appeal  from  the 
United  States  Disti'ict  Court  for  the  Xorthem  Dis- 
trict of  California,  Xorthem  Division. 

Filed:  [May  27.  1958. 

Docketed:  May  27,  1958. 

Supplemental  Filed  Auigust  30,  1958. 

/s/  PAUL  P.  O'BRIEX, 
Clerk  of  the  United  States  Court  of  Api)eals  for 
the  Xinth  Circuit. 
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United  States  Cooit  oi  Appeals 
for  the  yinth  Ctresnt 

So.  16032 

rXITED  STATES  OF  A3IERICA.   AppeUant, 

FERXAXDO  S.  FOEFAEL  AppeOee. 

APPELLA^'T'S    STATOtEXT   OF   POESTS 
AST)  DESIGXATIOX  OF  BECOBD 

To :  Tlie  Honorable  Unit^ed.  States  Coiurt  of  Appeals 
for  the  Xinth  Cireuit. 

AppeUant,  United  States  of  Ameriea,  in  aeeord- 
aii<?e  witli  Rule  17(6)  of  tiie  Bules  of  Praetiee  of 
the  United  States  Coort  of  Ax>peals  for  ihe  Ninth 
Circuit  herehv  -Qles  Appefflant's  Statemait  of  PoinlB 
and  Designation  of  Eeieord  in  tiie  abore-oititied 
cause,  as  follows: 

L    Th--  District  Coort  erred: 

a.  In  holding  tiiat  plaintiff  was  not  an  employee 

:'f  the  United  State& 

b.  In  failing  to  hold  ihat  plaintiff  was  predaded 
from  maintaining:  a  snit  under  ibe  Fed«al  Tort 

Claims  Act  hy  rirtne  of  his  statos  as  an  employee 
of  a  non-appropTiated  fond  instramentalitT  of  Hie 

United  States. 

c.  In  fi Tiding  that  nnd£9r  UiB  law  d.  ihe  State  of 
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California,   liability   would   be   imposed   upon   the 
United  States  if  it  were  a  private  pei^on. 

d.    In  awarding  judgment  in  favor  of  plaintiff. 

2.  Appellant  hereljy  designates  the  following 
poi'tion  of  the  record  to  he  contained  in  and  printed 
as  the  record  on  appeal: 

a.  Complaint. 

b.  Answer. 

c.  The  following  poi'tions  of  the  Reporter's 
Transcript : 

(1)  Page  52,  line  15,  through  page  55,  line  5. 

(2)  Page  57,  line  3,  through  page  61,  line  5. 

d.  Plaintiff's  exhibit  #1. 

e.  Memorandum  and  order  of  August  2,  1957. 

f .  Memorandiun  and  order  of  Decem]3er  31,  1957. 

g.  Findings  of  fact  and  conclusions  of  law. 
h.    Judgment. 

i.    Notice  of  appeal, 
j.    This  designation. 

Dated:  May  26,  1958. 

LLOYD  H.  BURKE, 

United  States  Attorney, 

/s/  By   ROBERT  E.  T700DWARD, 
Assistant  U.  S.  Attorney, 
Attorneys  for  Appellant. 

Certificate  of  Service  by  Mail  Attached. 

[Endorsed]:  Filed  May  27,  1958.  Paul  P. 
O'Biien,  Clerk. 
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APPELLEE'S  DESiai^ATION  OF 
ADDITIONAL  RECORD 

To  the  Honorable  United  States  Court  of  Appeals 
for  tlie  Nintli  Circuit: 

Appellee,  Fernando  S.  Forfaii,  in  accordance 
with  Rule  17(6)  of  the  Rules  of  Practice  of  the 
United  States  Court  of  Appeals  for  the  Mnth  Cir- 
cuit hereby  files  his  designation  of  additional  parts 
of  the  record  which  he  deems  material,  as  follows: 

(a)  The  entire  Reporter's  Transcript; 

(b)  All  plaintiff's  exhibits  in.  evidence; 

(c)  All  defendant's  exhibits  in  e^ddence. 

Dated:  This  3rd  day  of  June,  1958. 

ERNEST  E.  EIVIMONS,  JR.  and 
THOMAS  M.  MULVIHILL, 
/s/  By   ERNEST  E.  EMMONS,  JR., 
Att.orneys  for  Appellee. 

[Endorsed]:  Filed  Jmie  3,  1958.  Paul  P. 
O'Brien,  Clerk. 


No.  16032 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


United  States  of  America,  appellant 

V, 

Fernando  S.  Forfari,  appellee 


On  Appeal  from  the  United  States  District  Court 

for  the  Northern  District  of  California 

Northern  Division 


BRIEF  FOR  THE  UNITED  STATES  OF  AMERICA 


George  Cochran  Doub, 
Assistant  Attorney  General, 

Lloyd  II.  ciTBTrg,  ^ 

United  States  Attorney, 

Morton  Hollander, 

Bernard  Cedarbaum, 
Attorneys, 

Department  of  Justice, 
Washington  25,  D.C. 


FILED 

DEC    5  195& 


^^m 


i 


INDEX 

Page 

Jurisdictional  statement ( i ) 

Statement  of  the  case .„ 3 

Specification  of  errors 4 

Summary  of  argument 5 

Argument   7 

Appellee's  status  as  a  civilian  employee  of  a  non- 
appropriated fund  instrumentality  of  the 
United  States  precludes  him  from  maintaining 
a  suit  under  the  Tort  Claims  Act  for  personal 
injuries  sustained  in  the  course  of  his  employ- 
ment    7 

A.  The  Cafeteria  System  is  a  non-appropri- 

ated fund  instinimentality  of  the  Unit- 
ed States  7 

B.  Appellee  was  an  employee   of  the  fed- 

eral government 10 

C.  The  compensation  benefits  provided  ap- 

pellee by  the  Government  through  its 
instrumentality  constitute  his  exclu- 
sive remedy  against  the  United  States..         14 

1.  Employees   of  the  United   States 

are  precluded  from  maintaining 
suits  under  the  Tort  Claims 
Act  -..         14 

2.  Compensation    benefits   constitute 

an  employee's  exclusive  remedy 
against  his  employer  under 
California  law  17 

3.  Compensation  benefits  are  appel- 

lee's exclusive  remedy  against 
the  United  States  regardless  of 
how  his  employment  relation- 
ship to  the  Government  is  de- 
fined  - 19 

Conclusion    - 21 

Appendix 22 

Navy  Civilian  Personnel  Instruction  66 -        22 

Table  of  Exhibits - - --        28 


n 

CITATIONS 

Cases :  Page 

Aubrey     v.      United     States,      254      F.2d      768 

(C.A.D.C.)    6,  19 

Borden  v.  United  States,  116  F.  Supp.  873   (Ct. 

Cls.)  11 

Daniels  V.  Chanute  Air  Force  Ba^e  Exchange,  127 

F.  Supp.  920   (E.D.  111.) 13 

Dupreij  V.  Shane,  39  Cal.  2d  781,  249  P.  2d  8 6,  17 

Faleni  v.  United  States,  125  F.  Supp.  630   (E.D. 

N.Y.)    - - 13 

Feres  v.  United  States,  340  U.S.  135 5, 14, 15, 16, 

17,  18,  20 

Humphrey  v.  Poss,  245  Ala.  11,  15  So.  2d  732. 16 

Johansen  V.  United  States,  343  U.S.  427 5,  14,  16, 17, 

18,20 

Leivis  V.  United  States,  190  F.  2d  22  (C.A.  D.C.), 

certiorari  denied,  342  U.S.  869 14, 15 

Nimro  v.  Davis,  204  F.  2d  734    (C.A.D.C.)    cer- 
tiorari denied,  346  U.S.  901 5,  9, 10, 11 

Standard  Oil  Co.  V.  Johnson,  316  U.S.  481 5,  10,  11 

United  States  v.  Brooks,  169  F.  2d  840,  reversed 
on  other  grounds,  337  U.S.  49 16 

Statutes : 

Act  of  June  19,  1952,  66  Stat.  138,  5  U.S.C.  150k: 

Section  2  --11, 12,  16, 17, 18, 19,  20 

Federal   Employees   Compensation  Act,   63   Stat. 
861,  5  U.S.C.  757(b) 5,  16 

Federal  Tort  Claims  Act: 

28  U.S.C.   1346(b) --         18 

Longshoremen's  and   Harbor  Workers'   Compen- 
sation Act,  33  U.S.C.  901-50 13 

Pub.  L.  No.  85-538,  85th  Cong.,  2d  Sess.  (July  18, 

1958),  72  Stat.  397 13 

California  Labor  Code: 

Section  3601 17 

Miscellaneous : 

H.  R.  Rep.  No.  1995,  82d  Cong.,  2d  Sess.  3-4 11 

H.  R.  Rep.  No.  1659,  85th  Cong.,  2d  Sess.  4-5 14 


Ill 


Miscellaneous — Continued  Page 

Navy  Civilian  Personnel  Instruction  66: 

Section  2  22 

Section  2-1 7,  22 

Section  2-2 7,  22 

Section  2-3  8,  22 

Section  4  23 

Section  4-1  8,  23 

Section  4-2 8,  23 

Section  4-3  . 8,  24 

Section  4-4  9,  25 

Section  4-5  27 

Section  4-6 27 

S.  Rep.  No.  836,  81st  Cong.,  1st  Sess.  23 16 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  16032 
United  States  of  America,  appellant 

V. 

Fernando  S.  Forfari,  appellee 
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Northern  Division 


BRIEF  FOR  THE  UNITED  STATES  OF  AMERICA 


JURISDICTIONAL  STATEMENT 

This  is  a  suit  against  the  United  States  under  the 
Tort  Claims  Act  to  recover  for  personal  injuries 
sustained  by  the  appellee  who,  at  the  relevant  time, 
was  a  civilian  employee  of  a  non-appropriated  fund 
instrumentality  of  the  United  States.  The  injuries 
resulted  from  a  fall  down  a  staircase  in  a  building- 
owned  and  maintained  by  the  Government  and  occu- 
pied by  the  Commissioned  Officers'  Mess  of  the  Mare 
Island  Naval  Shipyard,  Vallejo,  California   (R.  14- 

(1) 


15).     The  district  court's  jurisdiction  was  invoked 
under  28  U.S.C.  1346 (b).^ 

On  August  2,  1957,  the  district  court  filed  a  Mem- 
orandum and  Order  on  the  issue  of  liability,  deciding 
that  issue  in  favor  of  appellee  (R.  10-12).  At  the 
same  time,  the  case  was  set  down  for  further  hear- 
ing for  the  purpose  of  determining  the  damages  sus- 
tained. After  trial  on  the  issue  of  damages,  the 
court,  on  December  31,  1957,  filed  a  second  Memo- 
randum and  Order  fixing  appellee's  recovery  at 
$12,673.26  (R.  13-14).  On  February  5,  1958,  the 
court  filed  its  Findings  of  Fact  and  Conclusions  of 
Law  and  entered  a  formal  judgment  (R.  14-19). 
Against  this  judgment,  the  court  awarded  the  Cali- 
fornia State  Fund  Insurance  Company  a  lien  in  the 
amount  of  $4,085.76  for  workmen's  compensation 
benefits  paid  to  the  appellee  for  the  same  injuries. 
From  the  Memorandum  and  Order  of  December  31, 
1957,  and  from  the  judgment  entered  in  favor  of 
appellee,  the  United  States  has  appealed  (R.  19). 
This  Court's  jurisdiction  rests  on  28  U.S.C.   1291. 


I  u  *  *  *  ^Y-iQ  district  courts  *  *  *  shall  have  exclusive 
jurisdiction  of  civil  actions  on  claims  against  the  United 
States,  for  money  damages,  accruing  on  and  after  Janu- 
ary 1,  1945,  for  injury  or  loss  of  property,  or  personal  in- 
jury or  death  caused  by  the  negligent  or  wrongful  act  or 
omission  of  any  employee  of  the  Government  while  acting 
within  the  scope  of  his  office  or  employment,  under  cir- 
cumstances where  the  United  States,  if  a  private  person, 
would  be  liable  to  the  claimant  in  accordance  with  the  law 
of  the  place  where  the  act  or  omission  occurred." 


STATEMENT  OF  THE  CASE 

Appellee  was  employed  as  a  chef  by  the  Mare  Is- 
land Cafeteria  System,  which  is  a  non-profit  coopera- 
tive association  of  civilian  employees  of  the  Navy 
Department,  organized  and  operated  under  Navy 
regulations  for  the  purpose  of  supplying  food  to  per- 
sonnel at  the  Mare  Island  Naval  Shipyard  (R.  15). 
(App.  infra,  pp.  22-28).-  The  Cafeteria  System 
was  providing  food  service  to  the  Commissioned  Of- 
ficers' Mess  as  a  contract  concessionaire  under  the 
supervision   of  the   Cafeteria   Manager    (R.   66-72). 

The  staircase  down  which  appellee  fell  is  located 
in  the  Officers'  Mess  and  leads  from  the  kitchen  in 
which  he  was  performing  his  duties  up  to  a  wash 
room  normally  used  by  the  cafeteria  employees  (R. 
26-27,  48).  Under  Navy  Regulations,  the  Commis- 
sioned Officers'  Mess  occupied  the  government-owned 
building  free  of  charge,  and  the  Government  retained 
responsibility  for  maintenance  of  the  building.  The 
district  court  found  that  appellee's  injuries  were 
proximately  caused  by  the  negligence  of  the  Govern- 
ment in  failing  to  provide  a  hand  rail  on  the  stair- 
case, in  permitting  the  protrusion  of  steel  strips  at 
the  edge  of  each  step,  and  in  failing  to  light  the 
staircase  properly  (R.  15).  Appellee  was  found  to 
have  been  free  of  contributory  negligence. 

With  respect  to  appellee's  employment  relationship 
to  the  Government,  the  district  court  found  that  al- 
though the  Commissioned  Officers'  Mess  and  the 
Cafeteria  System  were  both  non-appropriated  fund 
instrumentalities  of  the  United  States,  and  although 


^  "App."  references  are  to  the  appendix  to  this  brief. 


the  appellee  was  an  employee  of  the  latter  agency, 
he  was  not  an  employee  of  the  United  States  pre- 
cluded from  maintaining  suit  under  the  Tort  Claims 
Act  (ibid.).  The  court  also  concluded  that  under 
the  laws  of  the  State  of  California,  liability  would 
be  imposed  upon  the  United  States  if  it  were  a  pri- 
vate person. 

By  reason  of  the  injuries  incurred  in  the  accident 
upon  which  appellee  based  his  claim,  he  received 
medical  and  hospital  care  paid  for  by  the  California 
State  Fund  Insurance  Company  in  the  amount  of 
$4,085.76  (R.  16).  This  company  was  the  compen- 
sation insurance  carrier  for  the  Cafeteria  System 
(appellee's  employing  agency),  and  the  amount  of 
the  compensation  award  was  fixed  by  the  Industrial 
Accident  Commission  of  the  State  of  California.  The 
insurance  company  was  given  a  lien  in  this  amount 
against  appellee's  judgment. 

SPECIFICATION  OF  ERRORS 

The  district  court  erred: 

1.  In  holding  that  appellee  was  not  an  employee  of 
the  United  States. 

2.  In  failing  to  hold  that  appellee  was  precluded 
from  maintaining  a  suit  under  the  Federal  Tort 
Claims  Act  by  virtue  of  his  status  as  an  employee 
of  a  non-appropriated  fund  instrumentality  of  the 
United   States. 

3.  In  finding  that  under  the  law  of  the  State  of 
California,  liability  would  be  imposed  upon  the 
United  States  if  it  were  a  private  person. 

4.  In  awarding  judgment  in  favor  of  appellee. 


SUMMARY  OF  ARGUMENT 

As  an  employee  of  a  non-appropriated  fund  in- 
strumentality of  the  United  States  at  the  time  of  his 
injury,  appellee  was  an  employee  of  the  federal  gov- 
ernment precluded,  like  all  other  federal  employees, 
from  maintaining  a  suit  under  the  Tort  Claims  Act 
for  injuries  sustained  in  the  course  of  his  employ- 
ment. The  record  clearly  establishes,  as  the  district 
court  found,  that  the  Mare  Island  Cafeteria  System, 
which  employed  the  appellee  as  a  chef,  is  a  non-ap- 
propriated fund  activity  and  an  integral  part  of  the 
Department  of  the  Navy.  Nimro  v.  Davis,  204  F.  2d 
734  (C.A.D.C),  certiorari  denied,  346  U.S.  901. 
The  Cafeteria  System  is  a  non-profit  organization 
which  was  established  pursuant  to  Navy  Regulations 
and  which  is  operated  under  close  government  super- 
vision by  military  and  civilian  personnel  of  the  Navy 
Department.  It  is  the  legal  equivalent  of  post  ex- 
changes and  officers'  clubs  which  have  been  held  to 
be  arms  of  the  Government  possessing  full  govern- 
mental immunity  from  taxation  and  from  suit. 
Standard  Oil  Co.  v.  Johnson,  316  U.S.  481. 

It  is  well  established  that  compensation  remedies 
provided  by  the  Government  for  injuries  incurred 
by  federal  employees  are  the  exclusive  remedies 
which  those  employees  have  against  the  Government 
and  constitute  the  Government's  sole  liability  ^^ith 
respect  to  such  injuries.  Joliansen  v.  United  States, 
343  U.S.  427;  Feres  v.  United  States,  340  U.S.  135; 
Federal  Employees  Compensation  Act,  5  U.S.C.  757 
(b).  This  rule  places  the  United  States  in  the  same 
relationship  to  its  employees  as  private  employers 


are  placed  by  virtually  every  state  workmen's  com- 
pensation statute.  And  the  rule  applies  despite  the 
absence  of  an  express  exclusiveness  provision  in  the 
statute  providing  for  the  compensation  remedies. 

Moreover,  in  the  present  case,  if  the  United  States 
were  a  private  employer,  it  would  not  be  liable  in 
tort  to  the  appellee  and,  therefore,  cannot  be  held 
liable  under  the  express  terms  of  the  Tort  Claims 
Act.  Appellee  received  a  compensation  award  from 
the  Industrial  Accident  Commission  of  the  State  of 
California  for  full  benefits  provided  by  the  Cali- 
fornia compensation  system.  Under  California  law, 
this  award  constitutes  an  employee's  exclusive  rem- 
edy against  his  employer  and  precludes  any  further 
liability  on  the  employer's  part  for  the  same  in- 
juries. Diipreij  V.  Shane,  39  Cal.  2d  781,  789-90, 
249  P.  2d  8,  13. 

In  addition,  the  Government  by  this  award  com- 
pletely met  its  legal  obligation,  established  by  act 
of  Congress,  to  provide  compensation  to  an  employee 
of  a  non-appropriated  fund  instrumentality  in  an 
amount  not  less  than  that  required  by  the  laws  of 
the  State  where  the  instrumentality  is  located.  This 
compensation  remedy  provided  by  the  Government 
through  its  instrumentality  is  the  employee's  exclu- 
sive remedy,  even  if  he  is  not  deemed  ''an  employee 
of  the  Government"  because  the  financial  burden  of 
his  compensation  is  borne  by  non-appropriated  funds. 
Aubrey  v.  United  States,  254  F.  2d  768  (C.A.D.C). 


ARGUMENT 

Appellee's  Status  As  A  Civilian  Employee  Of  A  Non- 
Appropriated  Fund  Instrumentality  Of  The  United 
States  Precludes  Him  From  Maintaining  A  Suit 
Under  The  Tort  Claims  Act  For  Personal  Injuries 
Sustained  In  The  Course  Of  His  Employment 

A.     The  Cafeteria  System  is  a  non-appropriated  fund 
instrumentality  of  the  United  States. 

As  noted  above,  at  the  time  appellee  sustained  his 
injuries,  he  was  employed  as  a  chef  by  the  Mare 
Island  Cafeteria  System.  The  district  court  found 
that  the  Cafeteria  System  is  a  non-appropriated  fund 
agency  of  the  United  States  (R.  15).  This  finding 
is  clearly  correct. 

The  Cafeteria  System  is  operated  in  accordance 
with  official  naval  policy  as  set  forth  in  Navy  Civil- 
ian Personnel  Instruction  66  (App.,  infra,  pp.  22-28). 
This  regulation  authorizes  the  establishment  of  va- 
rious employee  services  and  governs  their  operations. 
The  primary  purposes  of  this  program  are  (1)  to 
make  available  for  civilian  employees  facilities  which 
reduce  interruptions  of  work  to  a  minimum  and  (2) 
to  provide  bases  for  the  development  of  interest  in 
their  jobs  and  places  of  work  (Sec.  2-1,  App.,  infraj 
p.  22).  The  services  are  established  and  super- 
vised as  a  command  function,  there  is  no  proprietary 
interest  in  their  funds,  and  any  profits  derived  from 
their  activities  do  not  accrue  to  any  individuals. 
"Only  those  services  which  contribute  to  morale,  job 
interest,  cooperation,  better  attendance,  health,  and 
productive  output  are  considered  justified  under  this 
program."      (Sec.    2-2,    App.,    infra,    p.    22).     Em- 
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ployee  services  are  declared  by  the  regulations  to  be 
"an  integral  part  of  the  Industrial  Relations  Pro- 
gram" and  to  be  essential  where  ''the  absence  of 
adequate  community  and  business  resources  causes 
troublesome  work  interruptions."  (Sec.  2-3,  App., 
infra,  mx  22-23). 

As  a  part  of  this  general  program,  it  is  the  policy 
of  the  Navy  to  make  available  necessary  assistance 
and  facilities  so  that  civilian  employees  of  the  Navy 
will  benefit  from  in-plant  food  service.  (Sec.  4-1, 
App.,  infra,  p.  23.)  The  food  service  is  oper- 
ated for  the  benefit  of  all  employees  of  a  particular 
activity  through  the  medium  of  employee  represen- 
tatives. (Sec.  4-2,  App.,  infra,  pp.  23-24.)  These 
representatives,  who  are  normally  appointed  by  the 
head  of  the  activity,  determine  the  operating  poli- 
cies and  procedures,  subject  to  his  approval.  The 
Industrial  Relations  Officer  of  the  Navy  is  usually 
an  ex-officio  member  of  the  System  and  serves  as 
the  liaison  between  that  body  and  the  head  of  the 
activity.  (Sec.  4-2,  App.,  m/?'a,  pp.  23-24.)  The  Cafe- 
teria System  decides  whether  to  utilize  an  operating 
manager  or  a  concessionaire,  but  again  such  decision 
is  subject  to  the  approval  of  the  head  of  the  activ- 
ity. Should  it  decide  upon  a  concessionaire  (which 
it  did  not  in  this  case),  a  contract  is  negotiated  and 
signed  by  the  head  of  the  activity  if  he  approves  its 
terms  and  the  use  of  the  facilities.  In  addition,  the 
contract  is  post-audited  by  the  Office  of  the  General 
Counsel.     (Sec.  4-3,  App.,  infj^a,  pp.  24-25.) 

The  regulation  requires  that  the  food  service  be 
administered  in  conformance  with  law  and  that  it 
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pay  all  necessary  taxes.  Only  cash  sales  are  to  be 
made,  and  semi-annual  audits  must  be  conducted. 
The  head  of  the  activity  receives  the  audits,  estab- 
lishes the  rate  of  earnings,  and  determines  the 
amount  of  insurance  to  be  maintained  by  the  food 
service.  The  sale  of  intoxicating  liquor  is  prohibited 
unless  expressly  permitted  by  the  Secretary  of  the 
Navy.  The  food  service  is  operated  in  available  gov- 
ernment buildings,  and  all  permanent  improvements 
and  equipment  become  the  property  of  the  Govern- 
ment.   (Sec.  4-4,  App.,  infra,  pp.  25-27.) 

The  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  has  squarely  held  that  employee  food  serv- 
ices of  the  Navy  Department,  established  under  Navy 
Civilian  Personnel  Instruction  66,  are  instrumentali- 
ties of  the  United  States  entitled  to  full  governmen- 
tal immunity  from  suit.  Nimro  v.  Davis,  204  F.  2d 
734,  certiorari  denied,  346  U.S.  901.  The  rationale 
of  the  decision  is  the  one  that  we  have  outlined  here. 
The  applicable  regulation  is  described  as  "a.  compre- 
hensive set  of  directives  to  govern  the  establishment 
and  operation  of  employee  services,"  and  the  court 
noted  the  purposes  and  policies  of  this  program  as 
set  forth  in  the  regulation.  204  F.  2d  at  735.  The 
court  stated  (204  F.  2d  at  736)  : 

*  *  *  They  serve  the  same  purpose  in  estab- 
lishing and  operating  employee  services  in  the 
Navy  that  War  Department  regulations  serve 
in  connection  vvith  post  exchanges.  In  each  the 
underlying  purpose  is  the  same,  i.e.,  promotion 
of  the  Government's  interests  in  the  conduct  of 
its  military  and  naval  activities. 
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*  *  *  We  think  that  relationship  is  such  as  to 
constitute  the  Board  an  arm  of  the  Government, 
performing  a  governmental  function  as  an  integ- 
ral part  of  the  Navy  Department,  made  up  of 
the  Department's  own  personnel,  acting  officially 
under  authority  and  direction  of  the  Secretary 
in  accordance  with  his  instructions  (NCPI  66), 
to  carry  out  a  purpose  declared  by  him  to  be  an 
integral  part  of  the  Industrial  Relations  Pro- 
gram of  the  Navy  Department. 

B.    Appellee  was  an  employee  of  the  federal  government. 

Since  appellee  was  employed  by  a  government  in- 
strumentality, it  follovv^s  necessarily  that  he  must 
be  considered  to  be  an  employee  of  the  federal  gov- 
ernment and,  as  such,  must  look  to  the  compensation 
benefits  provided  him  as  his  exclusive  remedy  for  in- 
juries incurred  in  the  course  of  his  employment.^ 
We  have  shown  that  appellee  was  employed  by  an 
agency  which  is  an  integral  part  of  the  Department 
of  the  Navy  even  though  it  is  not  operated  on  funds 
of  the  United  States  Treasury.  Such  instrumentali- 
ties have  full  governmental  immunity  from  taxation 
and  from  suit.  This  proposition  was  made  clear  by 
the  decision  of  the  Supreme  Court  in  Standard  Oil 
Co.  V.  Johnson,  316  U.S.  481,  holding  that  Army  post 
exchanges  (non-appropriated  fund  instrumentalities) 
are  ''arms  of  the  Government"  and  "integral  parts 
of  the  War  Department"  and  that  they  therefore 
"partake  of  whatever  immunities  [the  War  Depart- 


•'  We  show  infra,  pp.  19-21,  that  appellee's  compensation 
benefits  are  his  exclusive  remedy  against  the  United  States 
regardless  of  how  his  employment  relationship  to  the  Gov- 
ernment is  characterized. 
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*  *  *  We  think  that  relationship  is  such  as  to 
constitute  the  Board  an  arm  of  the  Government, 
performing  a  governmental  function  as  an  integ- 
ral part  of  the  Navy  Department,  made  up  of 
the  Department's  own  personnel,  acting  officially 
under  authority  and  direction  of  the  Secretary 
in  accordance  with  his  instructions  (NCPI  66), 
to  carry  out  a  purpose  declared  by  him  to  be  an 
integral  part  of  the  Industrial  Relations  Pro- 
gram of  the  Navy  Department. 

B.    Appellee  was  an  employee  of  the  federal  government. 

Since  appellee  was  employed  by  a  government  in- 
strumentality, it  follows  necessarily  that  he  must 
be  considered  to  be  an  employee  of  the  federal  gov- 
ernment and,  as  such,  must  look  to  the  compensation 
benefits  provided  him  as  his  exclusive  remedy  for  in- 
juries incurred  in  the  course  of  his  employment.^ 
We  have  shown  that  appellee  was  employed  by  an 
agency  which  is  an  integral  part  of  the  Department 
of  the  Navy  even  though  it  is  not  operated  on  funds 
of  the  United  States  Treasury.  Such  instrumentali- 
ties have  full  governmental  immunity  from  taxation 
and  from  suit.  This  proposition  was  made  clear  by 
the  decision  of  the  Supreme  Court  in  Standard  Oil 
Co.  V.  Johnson,  316  U.S.  481,  holding  that  Army  post 
exchanges  (non-appropriated  fund  instrumentalities) 
are  "arms  of  the  Government"  and  "integral  parts 
of  the  War  Department"  and  that  they  therefore 
"partake  of  whatever  immunities  [the  War  Depart- 


•^  We  show  infra,  pp.  19-21,  tliat  appellee's  compensation 
benefits  are  his  exclusive  remedy  against  the  United  States 
regardless  of  how  his  employment  relationship  to  the  Gov- 
ernment is  characterized. 
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ment]  may  have  under  the  Constitution  and  the  fed- 
eral statutes."  316  U.S.  at  485.  See  also  Nunro  v. 
Davis,  supra;  Borden  v.  United  States,  116  F.  Supp. 
873  (Ct.  Cls.). 

Congress  has  confirmed  the  status  of  civilian  em- 
ployees of  non-appropriated  fund  instrumentalities 
as  employees  of  the  federal  government.  Following 
the  decision  in  Standard  Oil  Co.  v.  Johnson,  supra, 
the  Civil  Service  Commission  concluded  that  such 
employees  were  subject  to  the  laws  and  regulations 
administered  by  the  Commission,  and  the  Depart- 
ment of  Defense  pointed  up  the  difficulties  inherent 
in  this  view  (H.R.  Rep.  No.  1995,  82d  Cong.,  2d  Sess. 
3-4): 

To  place  such  employees  under  civil-service 
rules  and  regulations  would  be  detrimental  to 
the  operations  involved  and  would  impose  a  sub- 
stantial hardship  upon  the  normal  operations  of 
agencies  engaged  in  nonappropriated  fund  ac- 
tivities. Since  installation  population  is  subject 
to  rapid  change  it  is  necessary  to  operate  ex- 
changes to  meet  existing  needs.  At  times  it  is 
nec^^ary  to  employ  and  release  these  workers 
on  a  daily  basis.  Subjecting  these  employees  to 
the  laws  pertaining  to  civil  service  would  be  a 
definite  handicap  to  both  these  workers  and  the 
employing  agency  and  would  retard  recruitment 
and  add  to  the  financial  and  administrative  bur- 
den of  the  operation. 

Because  of  this  problem,  Congress  passed  the  Act 
of  June  19,  1952,  66  Stat.  138,  5  U.S.C.  150k,  pro- 
viding : 
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An  Act 

To  confirm  the  status  of  certain  civilian  em- 
ployees of  nonappropriated  fund  instrumentali- 
ties under  the  Armed  Forces  with  respect  to 
laws  administered  by  the  Civil  Service  Commis- 
sion, and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  America  in 
Congress  assembled,  that  civilian  employees, 
compensated  from  nonappropriated  funds,  of 
the  Army  and  Air  Force  Exchange  Service, 
Army  and  Air  Force  Motion  Picture  Semce, 
Navy  Ship's  Stores  Ashore,  Navy  exchanges, 
Marine  Corps  exchanges,  Coast  Guard  ex- 
changes, and  other  instrumentalities  of  the 
United  States  under  the  jurisdiction  of  the 
Armed  Forces  conducted  for  the  comfort,  pleas- 
ure, contentment,  and  mental  and  physical  im- 
provement of  personnel  of  the  Armed  Forces, 
shall  not  be  held  and  considered  as  employees 
of  the  United  States  for  the  purpose  of  any 
laws  administered  by  the  Civil  Service  Commis- 
sion or  the  provisions  of  the  Federal  Employees^ 
Compensation  Act  (39  Stat.  742),  as  amended 
(5  U.S.C.  751)  and  the  following:  Provided, 
That  the  status  of  these  nonappropriated  fund 
activities  as  Federal  Instrumentalities  shall  not 
be  affected.    [Emphasis  added.] 

This  statute  makes  it  clear  that  employees  of  non- 
appropriated fund  instrumentalities  are  federal  em- 
ployees and  that  special  legislation  was  needed  to 
remove  them  from  the  coverage  of  the  civil  service 
laws  and  the  Federal  Employees  Compensation  Act. 
But  the  status  of  the  activities  as  federal  instrumen- 
talities is  expressly  left  unaffected.  In  addition,  in 
Section  2  of  the  Act   (5  U.S.C.  150k-l),  Congress 
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required  that  the  instrumentalities  provide  "their 
civilian  employees,  by  insurance  or  othenvise,  with 
compensation  for  death  or  disability  incurred  in  the 
course  of  employment,"  in  lieu  of  the  benefits  of  the 
Federal  Employees  Compensation  Act.  These  pro- 
visions obviously  do  not  strip  the  government  em- 
ployees involved  of  all  of  the  attributes  of  federal 
employment. 

Further  evidence  of  this  congressional  understand- 
ing can  be  found  in  a  recent  amendment  to  this  stat- 
ute which  makes  the  Longshoremen's  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C.  901-50)  ap- 
plicable to  civilian  employees  of  non-appropriated 
fund  instrumentalities  of  the  military  departments." 
Pub.  L.  No.  85-538,  85th  Cong.,  2d  Sess.  (July  18, 
1958),  72  Stat.  397.  In  the  House  of  Representa- 
tives report  supporting  this  legislation  it  is  recog- 
nized that  while  such  employees  do  not  have  the  ben- 
efits of  the  Federal  Employees  Compensation  Act, 
they  are  "Federal  public  servants  in  all  respects" 
with  the  exceptions  here  discussed.'  Furthermore, 
as  in  the  Federal  Employees  Compensation  Act,  the 


■*  This  amendmenj:  is  not  applicable  to  the  appellee  for  the 
sole  reason  that  it  operates  prospectively  only. 

^  Compare  Daniels  v.  Chanute  Air  Force  Base  Exchange, 
127  F.  Supp.  920  (E.D.  111.),  with  Faleni  V.  United  States, 
125  F.  Supp.  630  (E.D.  N.Y.).  The  former  case  held  that 
employees  of  non-appropriated  fund  instrumentalities  are 
employees  of  the  United  States  but  nevei-theless  have  a 
remedy  under  the  Tort  Claims  Act.  The  latter  case  held 
that  such  employees  are  not  federal  employees,  on  the  gi'ound 
that  neither  their  salaries  nor  compensation  insurance  is 
paid  for  out  of  appropriated  funds.  In  our  view,  both  cases 
ignore  the  considerations  which  we  set  forth  here. 
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remedy  provided  by  this  legislation  "shall  be  exclu- 
sive and  in  the  place  of  all  other  liability  of  the 
United  States."  H.  R.  Rep.  No.  1659,  85th  Cong., 
2d  Sess.  4-5.' 

C.  The  compensation  benefits  provided  appellee  by 
the  Government  through  its  instrumentality  consti- 
tute his  exclusive  remedy  against  the  United  States. 

1.  Employees  of  the  United  States  are  precluded 
from  maintaining  suits  under  the  Tort  Claims  Act. 
It  is  now  well  established  that  employees  of  the 
United  States,  civilian  as  well  as  military,  cannot 
maintain  suits  under  the  Tort  Claims  Act  for  dam- 
ages incurred  in  the  course  of  performing  their 
duties.  E.g.,  Johansen  v.  United  States,  343  U.S. 
427;  Feres  v.  United  States,  340  U.S.  135;  Leivis  v. 
United  States,  190  F.  2d  22  (C.A.  D.C.),  certiorari 
denied,  342  U.S.  869.  In  the  Johansen  case,  the  Su- 
preme Court  affirmed  the  dismissal  of  a  suit  against 
the  United  States  brought  by  a  civilian  seaman  to 
recover  for  injuries  incurred  in  his  employment 
aboard  a  public  vessel  and  allegedly  caused  by  the 
negligence  of  the  United  States.     The   Court  held 


The  statute  provides: 

*  *  *  Such  hability  shall  be  exclusive  and  in  the  place 
01  all  other  liability  of  the  United  States  or  such  instru- 
mentality to  the  employee,  his  legal  representative, 
spouse,  dependents,  next  of  kin,  and  any  person  other- 
wise entitled  to  recover  damages  from  the  United  States 
or  such  nonappropriated  fund  instrumentality  on  ac- 
count of  such  disability  or  death  in  any  direct  judicial 
proceedings,  in  a  civil  action,  or  in  admiralty,  or  by  pro- 
ceedings whether  administrative  or  judicial,  under  any 
workmen's  compensation  law  or  under  any  Federal  tort 
liability  statute. 
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that  since  the  injuries  of  the  seaman  were  covered 
by  the  Federal  Employees  Compensation  Act,  suit 
would  not  lie  against  the  Government  under  the  Pub- 
lic Vessels  Act  even  though  the  Compensation  Act 
did  not  at  that  time  expressly  provide  that  its  bene- 
fits constituted  the  injured  employee's  exclusive  rem- 
edy. Similarly,  in  the  Feres  case,  the  Supreme  Court 
held  that  a  member  of  the  armed  forces  could  not 
maintain  a  suit  under  the  Tort  Claims  Act  for  in- 
juries sustained  while  in  the  performance  of  his 
duty.  The  Court  noted  that  Congress  had  provided 
a  system  ''of  simple,  certain  and  uniform  compen- 
sation for  injuries  or  death"  (340  U.S.  at  144)  and 
construed  the  Tort  Claims  Act  ''to  fit,  so  far  as  will 
comport  with  its  words,  into  the  entire  statutory 
system  of  remedies  against  the  Government  to  make 
a  workable,  consistent  and  equitable  whole."  (340 
U.S.  at  139.)  And  in  the  Lewis  case,  the  Court  of 
Appeals  for  the  District  of  Columbia  Circuit  ren- 
dered a  similar  decision  with  respect  to  a  member 
of  the  United  States  Park  Police.  The  unique  rela- 
tionship of  these  employees  to  the  Government  they 
serve,  and  the  broad  system  of  administrative  reme- 
dies which  Congress  has  provided  to  compensate  them 
for  damages  arising  out  of  their  employment,  pre- 
clude resort  to  the  courts  for  any  compensatory  re- 
lief. 

Congress  itself  has  recognized  and  given  effect  to 
this  general  principle  by  a  1949  amendment  to  the 
Federal  Employees  Compensation  Act  which  made 
express  the  formerly  implied  rule  that  the  remedy 
provided  by  that  statute  for  personal  injuries  sus- 
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tained  in  the  course  of  employment  was  exclusive. 
63  Stat.  861,  5  U.S.C.  757(b);  see  S.  Rep.  No.  836, 
81st  Cong.,  1st  Sess.,  23.  The  Johansen  and  Feres 
cases  make  it  clear  that  this  exclusiveness  clause 
is  merely  expressive  of  what  would,  even  in  its  ab- 
sence, be  held  to  be  an  incident  of  federal  employ- 
ment. See  also  United  States  v.  Brooks,  169  F.  2d 
840,  reversed  on  other  grounds,  337  U.S.  49. 

As  noted  supra,  pp.  12-13,  in  the  case  of  employees 
of  non-appropriated  fund  instrumentalities,  Congress 
has  provided  a  compensation  system  for  injuries  or 
death  sustained  in  the  course  of  employment  by  es- 
tablishing a  statutory  requirement  that  the  instru- 
mentalities furnish  such  compensation  by  insurance 
or  otherwise.  5  U.S.C.  150k.  The  obvious  purpose 
of  this  requirement,  and  the  simultaneous  exemption 
of  employees  in  this  category  from  the  coverage  of 
the  Federal  Employees  Compensation  Act,  is  to  in- 
sure that  the  employees  have  a  normal  compensation 
remedy  against  their  employer  and,  at  the  same  time, 
to  shift  the  financial  burden  from  public  to  non-ap- 
propriated funds.  The  compensation  which  the  in- 
strumentalities are  required  to  furnish  must  be  "not 
less  than  that  provided  by  the  laws  of  the  State  (or 
the  District  of  Columbia)  in  which  the  employing 
activity  of  any  such  instrumentality  is  located."  ' 
The  remedy  against  the  Government  is  thus  as  com- 
plete as  the  remedy  against  a  private  employer  under 


^  Federal  legislation  was  necessary  since  instrumentalities 
of  the  Government  cannot  be  regulated  by  state  workmen's 
compensation  statutes.  E.g.,  Humphrey  v.  Poss,  245  Ala.  11, 
15  So.  2d  732. 
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local  law.  And  in  the  recent  amendment  to  the  stat- 
ute (see  pp.  13-14,  supra),  Congress  again  made  ex- 
press the  formerly  implied  rule  that  the  compensa- 
tion remedy  is  exclusive  and  in  place  of  all  other 
liability  of  the  United  States. 

The  history  of  this  legislation  is  thus  the  exact 
parallel  of  the  Federal  Employees  Compensation  Act 
which  applies  to  the  great  bulk  of  federal  employees 
compensated  from  appropriated  funds.  In  both 
cases,  the  compensation  remedy  is  the  exclusive  rem- 
edy, and  in  both  cases  Congress  by  amendment  to 
the  statute  has  confirmed  prior  judicial  doctrine.  If 
the  appellee  were  permitted  to  prevail  in  this  litiga- 
tion, he  would  be  obtaining  an  additional  remedy 
which,  under  the  express  terms  of  the  statute  as  it 
now  reads,  Congress  has  declared  should  not  be  avail- 
able. 

2.  Compensation  benefits  constitute  an  employee's 
exclusive  remedy  against  his  employer  under  Cali- 
fornia law.  The  principle  of  the  Johansen  and  Feres 
cases — that  compensation  benefits  are  the  exclusive 
remedy  against  the  Government  for  federal  em- 
ployees injured  in  the  course  of  their  employment — 
conforms  with  the  express  policy  of  the  Federal  Em- 
ployees Compensation  Act,  the  recent  amendment  to 
5  U.S.C.  150k,  and  virtually  every  state  workmen's 
compensation  law,  including  the  law  of  the  State  of 
California,  where  the  appellee's  injuries  occurred. 
Under  Section  3601  of  the  California  Labor  Code, 
an  employee  is  precluded  from  bringing  a  tort  action 
against  his  employer  for  compensated  injuries.  See 
Duprey  v.  Shane,  39  Cal.  2d  781,  789-90,  249  P.  2d 
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8,  13.  It  is  for  this  reason  that  the  district  court 
committed  error  in  ruling  that  under  California  law, 
liability  would  be  imposed  upon  the  United  States  if 
it  were  a  private  person. 

Of  course,  under  the  Tort  Claims  Act,  the  Govern- 
ment incurs  liability  for  injury  only  ''under  circum- 
stances where  the  United  States,  if  a  private  person, 
would  be  liable  to  the  claimant  in  accordance  with 
the  law  of  the  place  where  the  act  or  omission  oc- 
curred." 28  U.S.C.  1346(b).  For  this  reason,  the 
exclusiveness  clause  of  the  California  compensation 
statute  precludes  recovery  by  the  appellee  in  this 
case.  It  is  undisputed  that  he  was  awarded  full 
medical  and  disability  payments  by  the  Industrial 
Accident  Commission  of  the  State  of  California  pur- 
suant to  the  California  compensation  system  (R.  16). 
Thus,  the  California  State  Fund  Insurance  Company 
received  a  lien  in  the  amount  of  $4,085.76  against 
the  judgment  entered  in  appellee's  favor  (R.  17). 
These  compensation  payments  constitute  the  Cafe- 
teria System's  complete  compliance  with  the  require- 
ments of  federal  statute  (5  U.S.C.  150k)  and  con- 
stitute a  normal  compensation  remedy  for  the  appel- 
lee. Since  a  private  employer  in  California  could 
incur  no  tort  liability  for  the  injuries  involved  here, 
the  United  States  cannot  be  burdened  with  such  lia- 
bility. Any  other  result  flouts  the  express  terms  of 
the  Tort  Claims  Act.  The  correctness  of  our  posi- 
tion thus  rests,  not  only  upon  a  construction  of  the 
Tort  Claims  Act  which  will  fit  it  "into  the  entire 
statutory  system  of  remedies  against  the  Govern- 
ment," in  accordance  with  the  Johansen  and  Feres 


19 

cases,  but  upon  the  very  terms  of  that  statute,  under 
which  the  Government's  tort  liability  can  be  no 
greater  than  that  of  a  private  person  similarly  sit- 
uated. 

3.  Compensation  benefits  are  appellee's  exclusive 
remedy  against  the  United  States  regardless  of  how 
his  employment  relationship  to  the  Government  is 
defined.  We  believe  it  is  clear  that  the  appellee,  as 
an  employee  of  a  non-appropriated  fund  instrumen- 
tality of  the  United  States,  was  an  employee  of  the 
federal  government  precluded,  like  all  other  federal 
employees,  from  maintaining  a  suit  under  the  Tort 
Claims  Act.  However,  regardless  of  how  his  em- 
ployment relationship  to  the  United  States  is  charac- 
terized, appellee's  compensation  benefits  constitute 
his  exclusive  remedy  against  the  Government  for  in- 
juries sustained  in  the  course  of  his  employment. 
This  was  the  holding  of  a  irecent  decision  of  the 
Court  of  Appeals  for  the  District  of  Columbia  Cir- 
cuit (opinion  by  Justice  Reed).  Aubrey  v.  United 
States,  254  F.  2d  768.  In  the  Aubrey  case,  a  civilian 
employee  of  a  Naval  Officers'  Mess  (a  non-appro- 
priated fund  activity)  brought  suit  under  the  Tort 
Claims  Act  for  injuries  sustained  from  a  fall  in  a 
government  building.  As  was  true  of  the  appellee 
here,  Aubrey  received  medical  and  disability  pay- 
ments for  the  injuries  under  a  compensation  insur- 
ance policy  provided  by  the  Mess  as  required  by  5 
U.S.C.  150k.  The  court  of  appeals  affirmed  the  judg- 
ment of  dismissal  entered  in  favor  of  the  Government 
by  the  district  court. 

The  decision  of  the  court  of  appeals  was  not  based 
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on  the  fact  that  Aubrey  was  a  government  employee 
since  the  parties  had  stipulated  that  he  was  not  such 
an  employee  at  the  time  of  his  injury.  The  Govern- 
ment unsuccessfully  argued  that  the  real  meaning  of 
the  stipulation  was  that  Aubrey  was  not  a  govern- 
ment employee  only  for  the  purposes  of  the  civil 
service  laws  and  the  Federal  Employees  Compensa- 
tion Act,  i.e.,  that  he  was  the  kind  of  government  em- 
ployee described  in  5  U.S.C.  150k,  supra  p.  12.  The 
court  of  appeals  held  the  Government  to  a  strict 
reading  of  the  stipulation  but  nevertheless  ruled  that 
"the  compensation  provided  by  the  Officers'  Mess,  an 
instrumentality  of  the  United  States,  was  Aubrey's 
exclusive  remedy  against  the  United  States."  254  F. 
2d  at  770.  And  this  ruling  was  made  prior  to  the 
1958  amendment  to  the  compensation  statute  which 
contains  an  exclusiveness  clause.  The  court  thus  ap- 
plied the  rationale  of  the  Johansen  and  Feres  cases 
to  employees  of  government  instrumentalities  regard- 
less of  whether  or  not  they  are  considered  employees 
of  the  United  States.  The  court  declared  (254  F.  2d 
at  772): 

We  conclude  that  Aubrey  is  precluded  from 
maintaining  this  suit  under  the  Tort  Claims  Act 
by  the  principle  set  forth  in  Feres  and  Johansen 
that  the  Act  was  not  intended  to  grant  the  right 
to  sue  the  Government  to  one  who  has  been  pro- 
vided another  remedy  against  its  own  instru- 
mentality by  the  Government  through  a  system 
'of  simple,  certain  and  uniform  compensation  for 
injuries  or  death.'  *  ""  *  We  do  not  think  the 
fact  that  the  insurer  is  not  the  United  States 
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but  a  private  insurance  carrier  requires  a  dis- 
tinction between  this  case  and  Feres  or  Johansen. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  sub- 
mitted that  the  judgment  of  the  court  below  should 
be  reversed  and  the  case  remanded  with  instructions 
to  enter  judgment  for  the  United  States. 


George  Cochran  Doub, 
Assistant  Attorney  General, 

bLOYD  II.  Burke,  ' 

United  States  Attorney, 

Morton  Hollander, 
Bernard  Cedarbaum, 
Attorneys. 
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APPENDIX 


Navy  Civilian  Personnel  Instruction  66  provides  in 
pertinent  part: 

Section  2 

^-  ^  ^  'i' 

2-1.  Purposes  of  Employee  Services. — The 
purposes  of  an  employee  services  program  are  to 
keep  employees  informed  of  the  policies  and  rules 
established  by  management,  to  make  available 
for  them  where  necessary  those  facilities  which 
reduce  to  a  minimum  interruptions  of  work  for 
personal  affairs,  and  to  provide  bases  for  the 
development  and  continuance  of  interest  in  their 
jobs  and  places  of  work. 

2-2.  Department  Policy. — It  is  the  policy  of 
the  Department  that  a  program  of  employee  serv- 
ices based  on  the  needs  of  the  sei-vice  be  estab- 
lished in  each  naval  activity.  Only  those  sein^- 
ices  which  contribute  to  morale,  job  interest, 
cooperation,  better  attendance,  health,  and  pro- 
ductive output  are  considered  justified  under  this 
program. 

2-3.  Organization  and  AdministPvATION. — a. 

Principles  of  operation. — Employee  services  are 
an  integral  part  of  the  Industrial  Relations  Pro- 
gram, and  as  such  should  consist  only  of  facili- 
ties which  conti'ibute  to  the  efficiency  of  the 
sei^ice.  In  no  case  should  services  be  instituted 
which  are  adequately  provided  by  community  re- 
sources and  care  must  be  exercised  to  avoid  pro- 
viding facilities  which  offer  competition  to  pri- 
vate business  in  the  community.  The  Depart- 
ment, nevertheless,  is  concerned  with  steady  day- 
to-day     attendance     and     production     of     its 


employees,  and  where  the  absence  of  adequate 
community  and  business  resources  causes  troub- 
lesome work  interruptions,  consideration  should 
be  given  to  the  development  of  necessary  em- 
ployee services. 

^:  ^  H^  H' 

Section  4 

*         *         *         * 

4-1.  General  Statement. — It  is  the  policy  of 
the  Department  of  the  Navy  to  make  available 
such  assistance  and  facilities  as  are  necessai^ 
so  that  employees  may  provide  for  themselves 
in-plant  food  service  where  necessary  and  prac- 
ticable. Food  service  in  general  includes  cafe- 
terias, lunch  counters,  canteens,  and  vending 
machines,  which  will  be  operated  in  conformance 
with  the  provisions  of  this  Section.  Under  cer- 
tain conditions  General  Mess  and  Commissary 
Stores  will  be  made  available  to  employees  as 
outlined  in  NCPI  66.4-5  and  4-6. 


4-2.  Administration  of  Food  Service.- 
Organization. — Food  service  is  operated  for  the 
benefit  of  all  employees  of  an  activity  through 
the  medium  of  employee  representatives  who 
determine  operating  policies  and  procedures,  sub- 
ject to  approval  of  the  head  of  the  activity.  Nor- 
mally employee  organization  and  participation 
may  be  initiated  by  the  appointment  by  the 
head  of  the  activity  of  a  five  to  seven  member 
Cafeteria  Association.  Hov/ever,  the  command- 
ing officer  may  determine  under  certain  circum- 
stances that  it  is  in  the  best  interest  of  the  em- 
ployees and  the  activity  to  have  some  or  all  of 
the  members  of  the  Cafeteria  Association  desig- 
nated through  an  elective  process,  or  nominated 
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by  employee  groups.  In  this  manner  employees 
and  employee  groups  would  be  given  the  oppor- 
tunity to  select  representatives  responsible  for 
the  food  service  and  its  operation,  subject  to  the 
provisions  of  this  Section. 

b.  Function  of  Cafeteria  Association. — The 
Cafeteria  Association  (or  such  other  title  as  is 
selected)  is  responsible  for  developing,  recom- 
mending, and  executing  plans  for  operation  of 
the  food  service,  subject  to  approval  of  the  head 
of  the  activity.  The  Cafeteria  Association  may 
operate  its  food  service  either  through  employ- 
ment of  a  manager  or  by  entering  into  an  agree- 
ment with  a  concessionaire. 

c.  Responsibility  of  Industrial  Relations  Of- 
ficer.— As  a  representative  of  the  head  of  the 
activity,  and  to  coordinate  the  activities  of  the 
Cafeteria  Association  with  other  operations  of 
the  establishment,  the  Industrial  Relations  Offi- 
cer is  usually  appointed  as  an  ex-officio  member 
of  the  Association.  The  Industrial  Relations 
Officer,  functioning  in  this  capacity,  shall  advise 
and  assist  the  Association,  and  act  as  immediate 
point  of  contact  between  the  Association  and  the 
head  of  the  activity. 

4-3.  Operation  of  Food  Service. — a.  Opera- 
tion by  employment  of  a  manager. — Where  the 
decision  of  the  Association,  as  approved  by  the 
head  of  the  activity,  is  that  it  would  best  serve 
the  activity's  interests  to  employ  an  operating 
manager  rather  than  the  services  of  a  conces- 
sionaire, an  appropriate  directive  or  station  or- 
der with  copy  to  OIR  235  will  be  issued,  setting 
forth  the  conditions  of  operation,  and  giving  the 
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Cafeteria  Association  authority  to  use  the  fa- 
cilities under  the  conditions  prescribed  in  NCPI 
66.4-4.  It  is  suggested  that  in  such  a  case  the 
Cafeteria  Association  organize  itself  into  a  non- 
profit corporation  in  order  to  avoid  personal 
liability  for  operations  in  connection  with  the 
food  service. 

b.  Operation  by  concessionaire. — Where  the 
decision  of  the  Cafeteria  Association,  as  approved 
by  the  head  of  the  activity,  is  to  utilize  the 
sen-ices  of  a  concessionaire,  any  contract  arrived 
at  to  secure  such  sendee  should  be  negotiated 
between  the  Association  and  the  concessionaire 
as  the  contracting  parties,  and  should  bear  the 
signature  of  the  head  of  the  activity  only  as  to 
approval  of  the  terms  of  the  contract  and  the 
use  of  the  facilities.  Such  contract  shall  not 
obligate  funds  of  the  United  States  or  otherwise 
bind  the  Government.  Each  contract  will  con- 
tain all  provisions  required  by  NCPI  66.4-4.  A 
copy  of  each  contract  entered  into  will  be  for- 
warded to  OIR  235  for  post  audit  by  the  Office 
of  the  General  Counsel.  It  is  not  necessan^  to 
secure  prior  approval  on  such  contracts. 

4-4.  Requirements  of  Operators.— a.  Con- 
formance with  Icnvs. — The  food  ser^ace  shall  be 
administered  in  compliance  w^th  all  applicable 
state,  municipal,  and  other  local  laws  if  such 
state,  municipal,  or  other  local  government  has 
jurisdiction  over  the  area  of  the  operation. 

b.  Taxation. — The  food  senice  shall  pay,  as 
and  when  due,  any  and  all  taxes  becoming  due 
by  virtue  of  the  operation  of  such  food  seivice, 
including,  but  not  limited  to,  all  real  estate  or 
other  taxes  which  may  be  held  to  be  properly 
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imposed  on  its  possessory  interest  in  the  right 
to  use  the  government  premises.  When  the  as- 
sociation employs  a  manager,  it  is  considered  a 
non-profit  cooperative  for  tax  purposes. 

c.  Cash  sales. — All  sales  are  to  be  for  cash, 
and  credit  in  any  form  is  to  be  prohibited. 

d.  Audits. — Semi-annual  or  more  frequent  au- 
dits of  the  food  sei^ice  shall  be  made  and  sub- 
mitted to  the  head  of  the  activity.  These  audits 
should  be  made  by  an  independant  certified  pub- 
lic accountant,  and  at  the  expense  of  the  food 
service  operator.  In  small  activities,  or  in  un- 
usual circumstances,  the  head  of  the  activity  may 
direct  station  personnel  to  perform  this  duty. 

e.  Earnings. — The  head  of  the  activity  shall 
establish  a  reasonable  maximum  rate  of  earnings 
for  food  service  operations. 

/.  Use  of  profits. — Income  from  food  service 
and  associated  services  is  to  be  used  primarily 
for  improving  food  service;  secondarily  for  such 
welfare  and  recreation  as  v/ill  benefit  the  em- 
ployees of  the  activity. 

g.  Insurance. — The  Cafeteria  Association  or 
concessionaire  shall  maintain  product,  personal, 
and  public  liability  insurance  in  amounts  deter- 
mined by  the  head  of  the  activity. 

h.  Prohibited  sales. — The  sale  of  intoxicating 
liquors,  beer,  ale,  or  other  intoxicating  beverages, 
is  prohibited  except  when  expressly  permitted  by 
the  Secretary  of  the  Navy. 

?".  Equipment  and  fixtures. — Restaurant  serv- 
ices may  be  operated  in  available  government 
buildings.  Necessary  equipment,  fixtures,  cook- 
ing utensils,  dishes,  and  silver  may  be  furnished 


or  purchased  by  the  government  if  funds  are 
available.  All  such  equipment  shall  remain  the 
property  of  the  government  and  responsibility 
for  its  inventory  and  replacement  in  initial  con- 
dition, subject  to  reasonable  wear  and  tear,  shall 
rest  with  the  user. 

j.  Property. — Title  to  all  permanent  improve- 
ments of  government  property  shall  be  vested  in 
the  Government  regardless  of  who  makes  them 
or  causes  them  to  be  made. 

k.  Utilities. —  -  Utility  services  will  be  fur- 
nished by  the  Government  to  food  service  opera- 
tors, but  shall  be  paid  for  by  the  operator  at 
the  close  of  each  month.  The  rates  specified  by 
paragraph  66405  of  the  Bureau  of  Supplies  and 
Accounts  Manual  are  applicable  to  cafeterias 
operated  by  concessionaires,  while  the  rates  speci- 
fied by  paragraph  67104  are  applicable  to  cafe- 
terias operated  by  managers.  '^ 

4-5.  Use  of  General  Mess. — When  facilities 
are  not  available  to  provide  adequate  food  sei^v- 
ice,  authority  to  use  the  general  mess  may  be 
requested  from  the  Bureau  of  Supplies  and  Ac- 
counts according  to  the  provisions  of  Volume  IV, 
Chapter  1,  Section  VI,  Bureau  of  Supplies  and 
Accounts  Manual. 

4-6.  Use  of  Commissary  Store. — Civilian  em- 
ployees are  authorized  patrons  of  commissary 
stores  outside  the  continental  limits  of  the  United 
States  where  the  head  of  the  activity  so  directs. 
The  Secretary  of  the  Na^^  may  extend  commis- 
sary privileges  within  the  continental  United 
States  according  to  the  provisions  of  Bureau  of 
Supplies    and    Accounts    Manual,    Volume    IV, 
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Chapter  4,  Part  G,  Section  II.  Requests  for 
such  privileges  shall  be  submitted  to  the  Chief, 
Bureau  of  Supplies  and  Accounts. 
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STATEMENT  OF  FACTS 

On  November  21,  1951,  there  was  in  existence,  at  the  ^Mare 
Island  Naval  Yard,  A^allejo,  California,  an  organization 
known  as  the  Commissioned  Officers'  Club,  a  purely  social 
club,  having  no  government  or  naval  function.  This  club  was 
housed  in  a  building  owned  hj  the  Navy,  for  which  the  club 
paid  no  rent.  Maintenance  and  repairs  to  this  building  were 
by  the  Navy.  All  other  expenses  including  utilities  were  paid 
for  by  the  club  members.  The  club  employed  six  people,  a 
manager,  a  janitor  and  four  office  workers,  whose  salaries 
were  paid  by  the  club  from  its  own  revenues.  The  club 
carried  liability  insurance  for  the  protection  of  its  members 
from  civil  liability  arising  from  the  operation  of  the  club's 
activities.  The  building  had  a  kitchen  and  dining  room; 
meals  for  members  were  prepared  in  the  kitchen. 
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Sometime  prior  to  November  21,  1951,  the  Commissioned 
Officers  Club  had  entered  into  a  contract  in  writing  with 
the  Mare  Island  Cafeteria  System  to  provide  the  food  for 
its  members  in  its  dining  room,  including  all  necessary  em- 
ployees to  accomplish  this,  using  the  club's  kitchen  for 
cooking  and  preparing  meals.  These  employees  were  not 
employees  of  the  Conmiissioned  Officers  Club  but  were 
employed  and  i:»aid  by  the  Mare  Island  Cafeteria  System. 

The  Mare  Island  Cafeteria  System  was  organized  pur- 
suant to  U.  S.  Naval  Regulations  for  the  purpose  of  sujDply- 
ing  hot  food  to  Mare  Island  Naval  Yard  employees,  mostly 
civil.  It  was  operated  and  managed  by  a  civilian  manager 
who  looked  to  a  Board  of  Directors,  civilians,  and  ultimately 
to  the  Commandant  of  the  Naval  Yard  for  determination  of 
final  authority. 

To  carry  out  this  purpose  the  Mare  Island  Cafeteria  Sys- 
tem maintained  one  control  kitchen  where  the  food  was 
cooked,  prepared  and  distributed  to  four  cafeterias  and 
eight  canteens. 

Prior  to  the  date  in  question,  the  Mare  Island  Cafeteria 
System  took  out  a  policy  of  Workmen's  Compensation  In- 
surance with  the  State  Compensation  Insurance  Fund  of 
the  State  of  California  providing  employer  liability  insur- 
ance and  compensation  insurance  for  its  employees. 

It  is  admitted  by  the  Government  that  both  the  Commis- 
sioned Officers  Club  and  the  ]\[are  Island  Cafeteria  System 
were  non-appropriated  fund  functions  on  the  date  in  ques- 
tion. 

l^laintifl",  some  time  i)rior  to  November  21,  1951,  was  em- 
ployed by  and  paid  by  the  Mare  Island  Cafeteria  System 
as  a  chef,  working  in  the  kitchen  in  the  building  occupied  by 
the  Conmiissioned  Officers  Club. 

On  the  day  in  question,  plaintiff  had  not  reported  for 
work,  and  before  changing  clothes  to  start  work  went  up 
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some  stairs  leading  from  the  kitchen  to  a  lavatory.  There 
were  nine  steps  approximately  40  inches  wide  enclosed  by 
a  wall  on  both  sides.  There  was  no  handrail  on  either  side 
of  the  stairs  which  were  fairly  steep.  The  steps  were  painted 
or  were  covered  with  linolemn  and  had  a  metal  strip  across 
the  front  of  each  step  which  raised  above  the  level  of  the 
step  a  distance  of  1/lOth  to  l/4th  of  an  inch  approximately. 
There  was  no  light  on  the  stairway  but  there  was  an  electric 
light  in  the  hall  at  the  head  of  the  stairs  in  the  upper 
hallway. 

Plaintiff,  before  this  date  walked  with  a  limp,  having 
injured  his  left  hip  in  a  previous  accident  some  years  before 
which  resulted  in  this  disability. 

On  the  day  in  question,  leaving  the  lavatory,  plaintiff, 
with  his  back  to  the  light  in  the  hallway,  started  to  descend 
this  stairway;  stepping  on  the  second  step,  his  left  heel 
caught  on  the  metal  strip  across  the  front  of  the  step  and 
caused  him  to  fall  forward  and  doAvn  to  the  bottom  of  the 
stairs,  thereby  receiving  serious  personal  injuries. 

Prior  to  this  accident,  the  manager  of  the  Commissioned 
Officers  Club  spent  all  of  his  w^orking  hours  in  the  building- 
supervising  the  club's  activities,  its  maintenance,  care  and 
inspection  for  possible  need  for  repair  or  defects;  the 
janitor  employee  of  the  club  took  daih'  care  of  the  stairs 
in  question  and  lived  in  a  room  adjacent  to  the  lavatory  at 
the  head  of  the  stairs;  defects  and  need  for  repairs  were 
reported  to  the  Nav>''s  department  of  public  works  for 
attention. 

The  Government  voluntarily  admits  that  shortly  after 
this  accident  a  handrail  was  installed  by  the  Navy  extending 
down  the  right  hand  wall  when  descending.  Defendant's 
exhibit  "A"  photograph  does  not  show  this  as  the  picture 
is  taken  at  an  angle  to  avoid  it  showing. 
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SUMMARY  OF  APPELLANT'S  ARGUMENTS  ON  APPEAL 

Appellant's  main  argument  urged  in  support  of  reversing 
this  judgment  in  appellee's  favor  is  simply  stated:  appellee 
is  an  employee  of  the  United  States,  and  as  such,  is  (1)  pre- 
cluded from  suing  under  the  Federal  Tort  Claims  Act,  or 
(2)  if  allowed  to  sue  thereunder,  would  be  barred  from  re- 
covery under  local  state  law.  Although  appellant  has  speci- 
fied four  errors  allegedly  committed  by  the  court  below,  the 
four  are  really  reduced  to  one :  that  the  District  Court  erred 
in  finding  the  appellee  was  not  an  employee  of  the  United 
States.  Specifications  of  error  2,  3,  and  4  flow  naturally 
from,  and  are  premised  upon,  the  correctness  of  alleged 
error  number  1 :  that  appellee  is  an  employee  of  the  United 
States,  If  it  is  determined  that  appellee  is  not  an  employee 
of  the  government,  as  found  by  the  court  below,  then  appel- 
lee can  sue  under  the  Federal  Tort  Claims  Act,  and  appel- 
lant would  be  liable  under  California  law. 

ARGUMENT  IN  SUPPORT  OF  THE  JUDGMENT 

I.       The  District  Court-  CorrectSy  KeEd  That  Appellee  Is  Not  an 
Employee  of  the  United  States. 

A.  THE  CASE  AUTHORITY  HAS  UNIFORMLY  HELD  THAT  AN  EMPLOYEE  OF 
A  NON-APPROPRIATED  FUND  ACTIVITY  (1)  IS  NOT  AN  EMPLOYEE  OF 
THE  UNITED  STATES.  AND  (2)  MAY  MAINTAIN  SUIT  UNDER  THE  FED- 
ERAL TORT  CLAIMS  ACT  AGAINST  THE  UNITED  STATES. 

It  is  ai)pellant's  contention  that  since  appellee  is  a  civilian 
employee  of  a  non-appropriated  fund  activity,  which  is  a 
"federal  instrumentality",  "it  follows  necessarily  that  he 
must  be  considered  to  be  an  employee  of  the  United  States". 
(Appellant's  Brief,  page  10).  However,  even  though  the 
Mare  Island  Cafeteria  System  is  a  non-appropriated  fund 
activity  and  a  "federal  instrumentality",  appellant's  con- 
clusion does  not  necessarily  follow.  In  fact  it  completely 
ignores  Faleni  v.  United  States,  125  F.Supp.  639  (E.D.  N.Y. 
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1949),  where  the  District  Court,  in  denying  the  government's 
motion  to  dismiss,  squarely  held  that  the  plaintiff,  emjjloyed 
as  a  civilian  laundry  worker  by  the  Ship's  Service  Depart- 
ment, also  a  non-appropriated  fund  activity,  was  not  an 
employee  of  the  United  States.  The  court  clearly  rejected 
the  argument  advanced  by  the  government  that  since  the 
Ship's  Service  Department  was  an  instrumentality  of  the 
United  States  it  necessarily  followed  that  an  employee- 
employer  relationship  existed  between  the  plaintiff  and  the 
government.  See  Roger  v.  Elrod,  125  F.  Supp.  62  (D.C. 
Alaska,  1954),  where  the  court,  in  distinguishing  Faleni 
V.  United  States,  supra,  stated  at  pages  Go  and  64  that  "in 
the  Faleni  case,  the  i:>laintiff  was  a  civilian  and  clearly 
served  only  in  the  capacity  of  employee  of  the  Ship's  Serv- 
ice Department".  In  Grant  v.  United  States,  162  F.  Supp. 
689  (E.D.  N.Y.,  1958),  the  court,  in  explaining  Faleni  v. 
United  States,  supra,  stated  that  if  Mrs.  Rooney,  a  civilian 
employee  of  the  Ship's  Service  Store  of  the  Merchant 
Marine  Academy  (a  non-appropriated  fund  activity),  'Svere 
suing  the  defendant  to  recover  damages  for  an  injury  attrib- 
utable to  her  employer,  the  decision  w^ould  constitute  an 
authority  to  the  effect  that  no  recovery  could  be  had  by  her 
against  the  United  States"  (at  page  693).  This  conclusion 
resulted  from  the  fact  that  if  Mrs.  Rooney  w^ere  injured 
by  "her  employer",  who  was  the  non-appropriated  fund 
instrumentality  of  the  federal  government,  it  naturally 
followed  that  the  United  States,  who  was  not  "her  em- 
ployer", would  incur  no  liability  thereby.  Thus,  it  is  readily 
apparent  that  ex^ery  court  ivhicJi  has  considered  the  question 
has  concluded  that  an  employee  of  a  non-appropriated  fund 
activity,  even  though  a  federal  instrumentality,  is  not  an 
employee  of  the  United  States. 

In  fact,  the  government  has  recently  achnoivledgcd  that 
an  employee  of  a  non-appropriated  fund  activity  is  not  an 
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employee  of  the  United  States.  In  Aubrey  v.  United  States, 
254  F.2d  768  (D.C.  Cir.,  1958),  even  though  the  government 
stipulated  that  the  plaintiff  husband,  a  civilian  employee  of 
the  Officers  Mess  (a  non-appropriated  fund  activity),  was 
not  an  employee  of  the  United  States,  the  court  granted  the 
government's  motion  for  smnmary  judgment  as  to  the  hus- 
band on  the  ground  that  the  remedy  provided  in  5  U.S.C. 
150k-l  was  his  exclusive  remedy.  However,  the  court  denied 
the  government's  motion  as  to  the  plaintiff  wife  who  sought 
damages  for  loss  of  consortium  due  to  the  husband's  injury. 
Since  the  government  had  stipulated  that  the  husband  was 
not  an  employee  of  the  United  States,  the  court  held  that 
Smither  S  Co.  v.  Coles,  242  F.2d  220  (D.C.  Cir.,  1957),  did 
not  preclude  the  mfe's  claim.  In  Smither  &  Co.  v.  Coles, 
supra,  the  court  held  that  a  wife  could  not  sue  her  husband's 
employer  for  loss  of  consortium  as  the  Workmen's  Compen- 
sation Act  was  intended  as  the  employer's  exclusive  liability. 

At  first  blush  it  might  be  thought  that  Daniels  v.  Chanute 
Air  Force  Base  Exchange,  127  F.  Supp.  920  (E.D.  111.,  1955) 
is  inconsistent  with  or  reached  a  contrary  conclusion  to 
appellee's  position  herein  and  to  the  cases  already  cited  and 
relied  upon  by  appellee.  However,  the  court  in  Daniels, 
supra,  held  that  the  plaintiff,  a  civilian  employee  of  the 
Exchange  (a  non-appropriated  fund  activity),  was  not  an 
employee  of  the  federal  government  for  purposes  of  the 
Federal  Tort  Claims  Act. 

Appellant  argues  that  both  the  Faleni  case  and  the 
Daniels  case  "ignore  the  considerations  which  we  set  forth 
here".  (Appellant's  Brief,  page  13,  footnote  5).  What  new 
considerations  have  appellants  set  forth  here?  Obviously 
none  which  were  not  fully  considered  and  rejected  by  the 
cases  relied  upon  by  appellee.  It  is  evident  from  appellant's 
brief  (pages  7-14)  that  the  government's  new  consideration 
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is  the  fact  that  the  Cafeteria  System  is  a  "federal  instru- 
mentality" {Nimro  v.  Davis,  204  F.2d  735  (D.C.  Cir.,  1953) ; 
Act  of  June  19,  1952,  G6  Stat.  138,  5  U.S.C.  150k) ;  and 
therefore  its  employees  are  necessarily  government  em- 
ployees. However,  as  appellee  has  already  pointed  out, 
the  court  in  Faleni  v.  United  States,  125  F.  Supp.  630 
(E.D.  N.Y.,  1949),  expressly  rejected  this  argument  which 
was  also  advanced  therein  by  the  United  States.  The  court, 
after  assuming  that  a  non-appropriated  fund  activity  is  a 
federal  instrumentality,  nevertheless  held  that  a  civilian 
employee  of  such  an  activity  could  sue  under  the  Federal 
Tort  Claims  Act  since  he  was  not  an  employee  of  the  United 
States. 

Furthermore,  the  Congressional  intent  expressed  in  5 
U.S.C.  150  clearly  indicates  that  employees  of  non-appro- 
priated fund  activities  are  not  federal  employees  even 
though  such  activities  are  federal  instrumentalities.  In 
order  to  allay  doubts  created  by  Standard  Oil  Co.  v.  John- 
son, 316  U.S.  481,  Congress  enacted  5  U.S.C.  150k  {66  Stat. 
138,  1952)  specifically  providing  that  employees  of  such 
activities  are  not  federal  employees  for  purposes  of  the 
Federal  Employees'  Compensation  Act  or  the  Federal  Civil 
Service  Act.  Aubrey  v.  United  States,  254  F.2d  768  (D.  C. 
Cir.,  1958).  Congress,  at  the  same  time  it  declared  em- 
ployees, such  as  appellee,  not  to  be  federal  employees, 
retained  the  sovereign  privileges  and  immunities  of  such 
activities.  Thus,  it  is  clear  that  Standard  Oil  Co.  v.  Johnson, 
316  U.S.  481,  relied  upon  so  heavily  by  appellant,  is  inap- 
plicable since  the  Congressional  intent  shows  clearly  that 
appellee  is  not  a  federal  employee. 

The  meaning  of  "employee  of  the  United  States"  mtliin 
the  meaning  of  the  Federal  Tort  Claims  Act  is  well  illus- 
trated by  Comelin  v.  United  States,  177  F.2d  275  (5th  Cir., 


8 
1949).  In  that  case  the  court  held  that  a  federal  judge  and 
a  trustee  in  bankruptcy  were  not  federal  employees  within 
the  meaning  of  the  Tort  Claims  Act.  This  holding  was 
reached  even  though  the  federal  judiciary  is  expressly 
created  by  the  United  States  Constitution,  the  members 
thereof  are  appointed  by  the  President  and  confirmed  by 
the  Senate,  and  their  salaries  are  paid  out  of  the  United 
States  Treasury,  The  facts  in  this  case  bring  appellee 
squarely  within  the  rule  of  Comelin  v.  United  States,  supra. 
It  is  clear  under  the  facts  adduced  herein  that  employees 
of  non-appropriated  fund  activities  are  no  more  subject 
to  control  by  the  appellant  than  are  federal  judges,  and 
should  not  be  considered  as  employees  within  the  meaning 
of  the  Tort  Claims  Act. 

It  is  interesting  to  consider  what  the  apjoellant's  position 
would  be  with  respect  to  appellee's  employment  status  if 
the  United  States  were  sued  by  a  third  party  for  injuries 
caused  by  appellee's  negligence.  As  a  result  of  the  enact- 
ment of  5  U.S.C.  150k-l,  appellee  would  be  precluded  from 
suing  the  government  under  the  Federal  Tort  Claims  Act. 
Appellee's  sole  remedy  for  tortious  injury  would  be  as 
provided  in  5  U.S.C.  150k-l.  Auhreij  v.  United  States,  254 
F.2d  768  (D.C.  Cir.,  1958).  Thus,  it  is  clear  that  the  United 
vStates,  in  attempting  to  avoid  liability  in  such  a  suit,  would 
argue  that  no  employee-employer  relationship  existed 
between  it  and  appellee.  Appellee  asserts  that  the  govern- 
ment should  not  be  permitted  to  adopt  such  opposed,  incon- 
sistent views  from  case  to  case. 


B.  THE  APPLICATION  OF  ACCEPTED  COMMON  LAW  PRINCIPLES  USED  IN 
DETERMINING  THE  EXISTENCE  OF  AN  ALLEGED  EMPLOYEE-EMPLOYER 
STATUS  REVEALS  (1)  THAT  APPELLEE  WAS  NOT  AN  EMPLOYEE  OF. 
NOR  EMPLOYED  BY  THE  UNITED  STATES.  AND  (2)  THE  APPELLANT 
HAS  FAILED  TO  ASSUME  THE   BURDEN  OF  PROOF  REQUIRED  OF  IT. 

If  the  Court  does  not  agree  with  the  contentions  and 
authorities  in  A,  supra,  appellee  then  contends  that  accepted 
common  law  principles  used  in  testing  the  existence  of  an 
alleged  employee-employer  relationship  are  applicable,  and 
such  princijjles,  under  the  facts  of  this  case,  reveal  that 
no  employment  relationship  existed  between  appellee  and 
appellant.  At  common  law,  four  elements  are  used  to  deter- 
mine whether  an  employment  status  exists :  (1)  the  selection 
and  hiring  of  the  employee;  (2)  the  payment  of  the  em- 
ployee's wages ;  (3)  the  power  to  dismiss  the  employee;  and 
(4)  the  right  to  control  the  means  and  methods  by  which 
the  employee  shall  j^erform  the  work,  as  well  as  the  end 
result.  Matcovich  v.  Anglim,  134  F.2d  834  (9th  Cir.,  1943). 
The  United  States  has  not  undertaken  to  prove,  as  it  has 
the  burden  of  doing,  the  existence  of  these  elements.  It  is 
appellee's  contention  that  not  one  of  the  four  elements  con- 
stituting the  employment  status  could  j)ossibly  or  does  exist 
in  this  case. 

1.      The  Selection  and  Hiring  of  Appellee  Was  Not  Done  by  Nor  on  Behalf  of 
the  United  States. 

It  is  elementary  that  the  employee-employer  status  can 
arise  only  if  there  is  an  express  or  implied  consensual  or 
contractual  agreement  between  the  parties.  See  Bemcay  v. 
Missouri-Kansas-Texas  R.  Co.,  26  F.2d  383;  Fleming  v. 
A.  H.  Belo  Corp.,  121  F.2d  207,  aff.  Walling  v.  A.  H.  Belo 
Corp.,  316  U.S.  624,  reh.  den.  317  U.S.  706. 

In  this  case,  the  facts  do  not  disclose,  nor  has  appellant 
attempted  to  prove  that  a  contract  existed  between  appellee 
and  the  defendant.  The  only  evidence  bearing  on  the  rela- 
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tionship  of  the  United  States  to  contracts  entered  into  by 
the  Cafeteria  System  is  as  follows :  Appellee  testified  with- 
out contradiction  that  he  Avas  employed  by  the  Cafeteria 
System  (Transcript  page  5,  lines  20-23).  There  is  no  evi- 
dence indicating  that  the  contract  of  employment  was  other 
than  between  appellee  and  the  Cafeteria  System.  Further, 
the  testimony  of  ]\Ir.  Dale  Sexton,  the  civilian  manager  of 
the  Officers  Club  at  the  time  of  the  injury,  reveals  that  all 
of  the  contracting  for  the  services  performed  by  the  Cafe- 
teria System  was  done  only  with  and  by  the  System,  and 
not  by  the  United  States.  Mr.  Sexton  testified  on  cross- 
examination  that  the  Officers  Club  had  a  contract  with  the 
Cafeteria  System  whereby  the  latter  supplied  kitchen 
workers  and  food  to  the  former  (Transcript,  page  27,  lines 
18-23).  Mr.  Sexton  ''had  nothing  to  do  with  those  employees 
and  food"  (Transcript,  page  36,  lines  24  and  25).  This  is 
because  the  employees  of  the  Cafeteria  System  were  under 
the  control  and  supervision  of  the  civilian  manager  em- 
ployed by  the  Cafeteria  to  supervise  its  function. 

It  is  clear  that  as  a  matter  of  law  the  United  States  could 
not  enter  into  a  contract  with  appellee :  appellee's  contract 
of  employment  could  not  legally  have  been  the  contract  of 
the  United  States.  In  PuIasH  Cab  Co.  v.  United  States,  157 
F.  Supp.  955  (Ct.  CI.,  1958),  the  court,  in  upholding  the 
validity  of  a  Department  of  tlie  Army  Eegulation  providing 
that  "contracts  involving  Exchanges  are  not  government 
contracts",  stated  that  this  regulation  "follows  naturally 
from  the  fact  tliat  the  operation  of  the  Post  Exchange  is 
carried  on  from  non-appropriated  funds"  (at  page  957).  In 
Bleueri  v.  United  States,  117  F.  Supp.  509  (D.C.  So.  C, 
1950),  the  plaintit¥,  the  former  manager  of  the  Marine 
Corps  Officers  Ojien  ]\Iess,  sued  the  government  for  breach 
of  the  contract  of  employment.  The  court  held  that  the  plain- 
tiff could  not  sue  the  United  States  for  breach  of  a  contract 
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made  with  a  non-appropriated  fund  activity.  In  Edelstein 
V.  South  Post  Officers  Club,  118  F.  Supp.  40  (D.C.  Va.,  1951), 
the  court  held  that  a  contract  made  hy  the  Officers  Club  was 
not  an  obligation  of  the  United  States,  but  solely  a  liability 
of  the  Club,  a  non-appropriated  fund  activity.  In  Borden  v. 
United  States,  116  F.  Supp.  873  (Ct.  CL,  1953),  the  court 
held  that  the  plaintiff,  a  former  civilian  chief  accountant  of 
a  Post  Exchange,  could  not  sue  the  government  on  an  em- 
ployment contract  with  the  Exchange,  a  non-appropriated 
fund  activity.  Since  appellant  can  not  be  held  liable  on  con- 
tracts executed  by  non-appropriated  fund  activities,  the 
only  reasonable  conclusion  that  can  be  drawn  from  the 
above  cases  is  that  no  contract  existed  or  could  exist  be- 
tw^een  the  appellee  and  appellant. 

Thus,  appellee  asserts  that  the  District  Court  properly 
held  that  the  United  States  was  not  appellee's  employer 
either  (1)  upon  the  ground  that  the  appellant  failed  to  prove 
such  relationship,  as  it  had  the  burden  of  doing,  or  (2)  on 
the  basis  of  the  Edelstein,  Borden,  Pidaski,  and  Bleueri 
cases  cited  and  discussed  above. 

2.  The  Government  Did  Not  Pay  Appellee's  Wages. 

By  statute,  the  operation  of  non-appropriated  fund  activi- 
ties, including  employees'  wages,  must  be  maintained  and 
supported  solely  by  funds  derived  through  the  operation  of 
such  activities.  Appellee's  wages  were  paid  by  the  Cafeteria 
Association  from  funds  obtained  through  the  operation  of 
the  food  ser\4ce  activities.  Appellee  does  not  understand  the 
United  States  to  contend  the  fact  is  otherwise. 

3.  The    United    States    Does    Not    Have    the    Right    or    Authority    to    Dismiss 
Employees  of  a  Non-Appropriated  Fund  Activity. 

Appellant  has  the  burden  of  proving  the  United  States 
has  the  authority  to  dismiss  appellee.  (See  discussion  under 
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5,  infra).  It  has  failed  to  do  so.  In  fact,  it  seems  clear  from 
reading-  C. N.P.I.  66  that  such  power  is  vested  exclusively  in 
the  Cafeteria  Association  and  its  civilian  manager. 

4.  The  United  States  (a)  Does  Net  Have  the  Right  to  Control  the  Means 
and  Methods  by  Which  Appellee  (or  the  Cafeteria  System)  Performs  His 
Work,  and  (b)  Has  Not  Undertaken  Its  Burden  of  Proving  that  Such  Right 
of  Control  Exists. 

(a)  A  thorongli  examination  of  the  cases  reveals  that  in 
no  case  has  a  court  reached  the  question  of  the  right  to  con- 
trol unless  or  until  the  necessary  express  or  imj^lied  agree- 
ment has  been  first  found  to  exist,  which  appellee  has  al- 
ready shown  does  not  exist  in  this  case.  Once  it  has  been 
determined  that  such  an  agreement  exists  between  the  par- 
ties, then  an  essential  element  is  the  right  of  controlling  the 
method  and  means,  as  well  as  the  end  result,  by  which  the 
work  is  to  be  done.  Matcovich  v.  Anglim,  134  F.2d  834  (9th 
Cir.,  1943).  In  this  connection  it  should  be  emphasized  that 
the  right  of  controlling  the  method  and  means  of  perform- 
ance must  be  substantial.  "It  is  established  that  where  one 
is  performing  the  work  in  which  another  is  interested  the 
latter  may  exercise  a  certain  measure  of  control  for  a 
definite  and  restricted  purpose  without  acquiring  the  re- 
sponsibilities of  an  employer.  Some  such  supervision  is 
inherent  *  *  *"  Los  Angeles  Athletic  Club  v.  United  States, 
54  F.  Supp.  702,  706  (D.C.  Cal.,  1944). 

It  is  obvious  that  ai^pellant  did  not  have  the  right  to  con- 
trol the  manner  and  method  l)y  which  the  Cafeteria  System's 
employees  performed  their  work.  The  Cafeteria  System  is 
charged  with  the  duty  of  developing  and  executing  the  oper- 
ation of  the  food  service.  C.N.P.I.  66  4-2a  (Appellant's 
Brief  page  23-24),  although  a  regular  naval  officer  serves  in 
an  ex-officio  capacity.  C.N.P.I.  66  §  4-2c  (iVppellant's  Brief, 
page  24).  However,  this  officer  may  only  advise  and  assist 
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the  Association,  and  act  in  a  liaison  capacity  for  the  Xavy. 
Thus,  it  is  apparent  that  tlie  naval  regulations  do  not  give 
the  government  tlie  right  to  control  the  method  and  the 
means  by  which  the  work  shall  he  i>erformed.  They  confer 
only  that  inherent  authority"  which  is  necessary  to  secure 
the  proper  performance  of  the  end  result — that  of  pro- 
viding adequate  food  service  for  the  activity.  The  law  is 
clear  that  no  employment  relationship  exists  merely  because 
the  person  for  whom  the  services  are  being  performed  has 
the  right  to  control  the  end  result. 

(b)  It  is  appellee's  i)osition  (1)  that  appellant  has,  with 
the  exception  of  the  regulations  (C.X.P.I.  66),  utterly  failed 
to  prove,  as  it  had  to  duty  to  do,  that  the  United  States  had 
the  right  to  control  the  means  and  methods  by  which  appel- 
lee performed  his  services,  and  (2)  that  no  such  control 
exists  in  fact 

Appellant's  position  in  this  case  is  analogous  to  that  of  a 
parent  corporation  seeking  to  persuade  the  court  tliat  an 
employee  of  a  wholly  or  partially  owned  subsidiar>-  is  in 
fact  the  parent  corporation's  employee.  Such  an  argument 
is,  like  appellant's  here,  entirely  witliout  merit.  No  court 
would  accept  such  an  argument  and  appellee  respectfully 
urges  that  this  court  should  not. 

5.      The   Governmeitt    Hos   Failed  to   Assume  the   Burden   of   Showi»g  tho*  or 
Employmeiit  Sfotns  Existed  Eefween  If  and  Appellee. 

Although  the  plaintiff  under  the  Federal  Tort  Clauus  Act 
has  the  burden  of  showing  that  the  tortfeasor  teas  a  govern- 
ment employee,  it  is  clear  that  a  plaintiff  under  this  Act 
does  not  have  to  prove  he  is  not  a  federal  emptoyee.  This  is 
a  matter  of  defense  to  be  pleaded  and  proved  by  the  defend- 
ant. The  record  is  barren  of  any  attempt  on  th^  appellant's 
part  to  prove  the  existence  of  any  of  the  four  common  law 
elements  constituting  the  employment  relationship. 
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II.  The  District  Court  Properly  Held  That  Under  the  Law  of  the 
State  of  California  Liability  Would  Be  Imposed  on  the  United 
States  if  It  Were  a  Private  Person. 

Appellant's  specification  of  error  number  3  (Appellant's 
Brief,  page  4)  is  premised  on  the  theory  that  the  appellee 
is  an  employee  of  the  United  States.  The  government's 
argmnent  rests  on  the  fact  that  under  the  express  terms 
of  the  Federal  Tort  Claims  Act  (28  U.S.C.  1346(b) )  liability 
may  be  imposed  on  the  United  States  only  "if  a  private  per- 
son, would  be  liable  to  the  claimant  in  accordance  with  the 
law  of  the  place  where  the  act  or  omission  occurred".  And, 
if  appellee  is  an  employee  of  the  United  States,  then  under 
California  law  appellant  would  not  have  any  liability  to 
appellee  apart  from  the  Workmen's  Compensation  Act. 

Since  appellee  has  already  demonstrated  that  he  is  not 
appellant's  employee,  specification  of  error  number  3  must 
fall  of  its  own  weight.  Appellee  respectfully  refers  the 
court  to  those  arguments  and  authorities  cited  under  I, 
supra,  in  support  of  appellee's  contention  that  he  is  not  an 
employee  of  the  United  States. 

III.  Should  This  Court  Conclude  That  Appellee  Is  a  Federal  Em- 
ployee, He  May  Nevertheless  Sue  the  United  States  Under  the 
Federal  Tort  Claims  Act. 

A.  THE  DOCTRINE  IS  WELL  SETTLED  THAT  A  FEDERAL  EMPLOYEE,  BY 
VIRTUE  OF  THAT  FACT  ALONE.  IS  NOT  PRECLUDED  FROM  SUIT  UNDER 
THE  TORT  CLAIMS  ACT  IF  THE  INJURY  "WAS  NOT  INCIDENT  TO  OR 
CAUSED   BY"   HIS   EMPLOYMENT  SERVICE. 

It  is  appellee's  contention  that  the  clear  unequivocal  evi- 
dence in  this  case  brings  it  squarely  within  the  doctrine  of 
Brooks  V.  United  States,  337  U.S.  49  (1949). 

In  Brooks  the  plaintiffs,  servicemen  on  leave,  were 
injured  on  a  public  highway  by  the  negligence  of  a  govern- 
ment employee  driving  a  government  owned  truck.  The 
court  held  that  the  Federal  Tort  Claims  Act  provided  a 
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remedy  to  servicemen  "where  the  injury  was  not  incident 
to  or  caused  by  their  military  service".  United  States  v. 
Brown,  348  U.S.  110,  111  (1954).  In  the  present  case  appel- 
lee testified  \vithout  contradiction  that  the  injury  occurred 
before  he  actually  reported  for  work  (Transcript,  pages 
7-8).  In  seeking  to  establish  the  exact  time  of  the  accident, 
appellee  was  asked  on  direct  examination,  "(Had  you) 
already  gone  into  the  kitchen  to  w^orkl"  (Transcript,  page 
7,  line  23).  Appellee  answered  "No."  and  "Not  yet".  Since 
the  uncontroverted  evidence  shows  that  appellee  was  injured 
before  commencing  work  for  that  day,  it  is  our  position 
that  his  injury  could  not  have  been  "incident  to  or  caused 
by"  his  employment  status.  The  accident  did  not  arise  from 
anything  connected  with  his  duties  as  an  employee.  A  case 
in  point  is  Knecht  v.  United  States,  144  F.  Supp.  786  (E.D. 
Pa.,  1956),  where  the  court  held  that  an  airman  killed  when 
returning  to  his  base  from  leave,  Avas  not  killed  "incident 
to  service".  The  court  held,  under  the  authority  of  Brooks 
V.  United  States,  337  U.S.  49  (1949),  that  a  claim  for  wrong- 
ful death  would  lie  against  the  United  States  under  the 
Federal  Tort  Claims  Act.  Thus,  it  is  clear  that  where,  as 
here,  appellee  was  going  to,  but  had  not  yet  started  nor 
reported  for  work,  he  can  not  be  considered  as  injured 
"incident  to"  his  employment. 

B.  EVEN  THOUGH  APPELLEE  BE  CONSIDERED  AS  A  FEDERAL  EMPLOYEE 
ABLE  TO  SUE  UNDER  THE  TORT  CLAIMS  ACT,  HE  IS  NOT  AN  EMPLOYEE 
WITHIN  THE  MEANING  OF  THE  CALIFORNIA  WORKMEN'S  COMPEN- 
SATION ACT. 

It  is  clear  that  a  person  may  be  considered  as  an  employee 
under  federal  law  but  not  an  employee  under  state  law. 
See  Matcovich  v.  Ancjlim,  134  F.2d  834  (9th  Cir.,  1943), 
where  the  court  held  plaintiff  to  be  an  employer  for  pur- 
poses of  federal  law  even  though  a  California  state  court 
had  previously  held  that  he  was  not  an  employer  under 
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state  law.  As  appellee  has  already  demonstrated  under  II, 
supra,  it  is  clear  that  he  would  not  be  considered  as  an  em- 
ployee of  the  United  States  under  California  law.  See  also 
Daniels  v.  Chanute  Air  Force  Base  Exclia^ige,  127  F.  Supp. 
920  (D.C.  111.,  1955),  where  the  court  declared  that  the 
existence  of  workmen's  compensation  coverage  would  not 
bar  an  action  under  the  Tort  Claims  Act  by  an  employee  of 
a  non-appropriated  fund  activity. 

C.      EMPLOYEES   OF    NON-APPROPRIATED   FUND   ACTIVITIES  ARE   NOT   EM- 
PLOYEES WITHIN  THE  MEANING  OF  THE  FEDERAL  TORT  CLAIMS  ACT. 

The  court  is  respectfully  referred  to  the  cases  of  Comelin 
V.  United  States,  177  F.2d  275  (5th  Cir.,  1949) ;  Daniels  v. 
Chanute  Air  Force  Base  Exchange,  127  F.  Supp.  920  (D.C. 
111.,  1955) ;  and  Falem  v.  United  States,  125  F.  Supp.  920, 
discussed  in  I,  A,  supra. 

IV.    The  Compensation  Benefits  Provided  in  5  U.S.C.  150k-1  Are 
Not  Appellee's  Exclusive  Remedy  Against  the  United  States. 

In  Aubrey  v.  United  States,  254  F.2d  768  (D.C.  Cir.,  1958), 
the  court  relied  on  5  U.S.C.  150k-l  in  granting  the  govern- 
ment's motion  for  summary  judgment  against  an  employee 
of  a  non-appropriated  fund  activity.  The  court  held  that 
the  employee  was  precluded  from  suing  the  United  States 
under  the  Federal  Tort  Claims  Act  "by  the  principle  .  .  . 
that  the  Act  was  not  intended  to  grant  the  right  to  sue  the 
government  to  one  who  has  already  been  provided  another 
remedy  against  its  own  instrumentality"  (at  page  772). 
The  court  reached  this  conclusion  in  order  to  effectuate  the 
Congressional  policy  of  providing  "a  system  of  'simple,  cer- 
tain and  uniform  compensation  for  injuries  or  death'  "  (at 
page  772).  However,  in  the  Aubrey  case  the  injury  of  which 
the  employee  complained  occurred  subsequent  to  the  enact- 
ment of  the  statute.  In  the  present  ease,  appellee's  injuries 
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occurred  prior  to  the  enactment  of  5  U.S.C.  150k-l.  Thus, 
at  the  time  appellee's  claim  arose  there  was  no  complete, 
comprehensive  Congressional  system,  as  in  Aubrey,  for 
providing  relief  for  injured  employees  of  non-appropriated 
fund  activities.  Thus,  Aubrey  is  inapplicable  as  the  injury 
there  arose  after  the  passage  of  5  U.S.C.  150k-l,  while 
appellee's  injury  arose  prior  to  the  enactment.  Further, 
it  seems  clear  that  Congress  could  not,  nor  did  it  intend 
said  statute  to  operate  retroactively  to  bar  appellee's  exist- 
ing cause  of  action  under  the  Federal  Tort  Claims  Act. 

CONCLUSION 

For  the  foregoing  reason,  appellee  respectfully  submits 
that  the  judgment  of  the  court  below  was  proper  and  correct, 
and  should  therefore  be  affirmed. 

Ernest  E.  Emmons,  Jr. 
Thomas  M.  Mulvihill 

Attorneys  for  Appellee 
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Summary  of  Position  of  Appellee 

Appellee  requests  that  a  rehearing  l)e  granted  because : 

(a)  If  a  right  of  redemption  on  the  part  of  the 
Government  is  crucial,  28  USC  ^  2410  may  be  so  con- 
strued as  to  support  such  a  right  of  redemption  after 
a  nonjudicial  sale. 

(b)  The  redemption  is  without  real  value  and  the 
decision  of  the  Court  results  in  a  legal  paradox  by 
giving  a  federal  tax  lien  the  effect  of  increasing  the 
rights  of  the  taxpayer. 
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I. 

If  a  Right  of  Redemption  on  the  Port  of  the  Government  Is  Crucial, 
28  use  §  2410  May  Be  So  Construed  as  to  Support  Such  a 
Right  of  Redemption  After  a  Nonjudicial  Sale 

The  Court's  opinion  stresses  a  point  not  argued  by  either 
side  in  tlie  briefs  or  oral  argument.  The  Opinion  (Page  8) 
says : 

''In  our  opinion  a  compliance  with  subsection  '(c)' 
is  a  condition  of  the  Government's  consent  to  be  sued 
under  Section  2410.  Subsection  (c)  retpiires  (1)  a  judi- 
cial proceeding  in  which  the  Government  may  assert 
its  lien;  and  (2)  the  right  of  redemption  within  one 
year  from  the  date  of  sale.  Many  states  do  not  pro- 
vide any  period  of  redemption,  so  that  regardless  of 
the  method  of  foreclosure,  the  Government  often  has 
a  right  not  available  to  private  lien  holders.  This  is 
an  express  condition  of  the  Government's  consent  to 
be  sued." 

For  the  convenience  of  the  court  there  is  attached  in  the 
Appendix  hereto  a  copy  of  the  first  three  paragraphs  of 
Section  2410. 

In  the  first  place  it  should  be  observed  that  the  statute 
does  not  specifically  state  that  a  right  of  redemption  is  a 
condition  to  the  filing  of  suit  against  the  United  States. 
It  should  also  be  noted  that  Subsection  (a)  refers  to  mort- 
gages upon  real  or  personal  i)roperty.  The  first  sentence 
of  Subsection  (c)  states  that  a  judicial  sale  in  any  such 
action  shall  have  the  same  effect  as  may  be  provided  under 
local  law.  In  a  great  many  cases  this  would  be  sufficient  to 
grant  the  Government  a  right  of  redemption  if  such  right 
were  provided  for  under  the  local  laAv  as  to  judicial  sales. 
This  first  sentence  certainly  refers  to  both  real  and  per- 
sonal property.  The  second  sentence  states  a  fundamental 
rule  and  the  use  of  the  word  "sale"  without  modification 


3 
would  appear  to  include  lioth  judicial  and  nonjudicial  sales 
relating  to  both  real  and  personal  property.  The  third  sen- 
tence dealing  with  the  right  of  redemption  again  uses  the 
word  ''sale"  without  modification,  but  is  limited  specifically 
to  real  property.  Each  sentence  appears  to  be  complete  in 
itself  and  not  interdependent  either  with  any  other  sentence 
or  with  Subsection  (a).  In  view  of  the  fact  that  in  one  case 
a  "judicial  sale"  is  specifically  referred  to  and  in  the  second 
two  sentences  the  word  "sale"  only  is  referred  to,  the  stat- 
ute is  susceptible  of  the  construction  that  the  Government 
would  have  the  right  of  redemption  after  any  sale,  whether 
judicial  or  not.  This  interpretation  would  justify  the  conclu- 
sion of  the  trial  court  as  reflected  in  United  States  v.  Boyd, 
246  F.2d  477  (1957),  Cert,  denied,  355  U.S.  889,  that  the 
Government  had  a  right  of  redemption  and  would  give 
meaning  to  all  portions  of  the  statute.  Certainly  from  the 
standpoint  of  the  Government  a  statutory  i:)rovision  which 
is  for  the  protection  of  the  Government  should  be  broadly 
rather  than  narrowly  interpreted. 

The  foregoing  conclusions  as  to  the  separateness  and  in- 
dependence of  Subsections  (a)  and  (c)  appear  to  be  in 
accordance  with  the  intent  of  Congress  in  so  far  as  it  can 
be  ascertained.  S.  Eep.  No.  1646,  77th  Cong.,  2d  Sess.  (1942), 
(which  accompanied  H.R.  5578,  the  bill  Avhich  amended  Sec- 
tion 2410  in  1942)  quotes  a  letter  from  Honorable  Robert  H. 
Jackson,  then  Attorney  General,  to  Honorable  Hatton  W. 
Sununers,  then  Chairman  of  the  Connnittee  on  the  Judi- 
ciary. After  stating  that  the  bill  would  extend  the  consent 
of  the  Government  to  be  sued  to  suits  to  foreclose  mort- 
gages and  other  liens  on  personal  property  and  expressing 
the  view  that  no  distinction  should  be  made  between  real 
and  personal  property  for  purposes  of  consent  to  be  sued, 
Mr.  Jackson's  letter  continues : 


"It  should  he  ohserved  in  this  connection  that  under 
existing  law  there  is  no  provision  wherehy  the  owner 
of  real  estate  may  clear  his  title  to  such  real  estate  of 
the  cloud  of  a  Government  mortgage  or  lien.  Welch  v. 
Hamilton  (S.D.  Calif.)  33  F.  (2d)  224,  and  U.  S.  v. 
Turner  (CCA.  8),  47  F.  (2d)  86. 

"In  many  instances  persons  acting  in  good  faith 
have  purchased  real  estate  without  knowledge  of  the 
Government  lien  or  in  the  belief  that  the  lien  had  been 
extinguished.  In  other  instances,  mortgagees  have  fore- 
closed on  property  and  have  failed  to  join  the  United 
States.  It  appears  that  justice  and  fair  dealing  would 
require  that  a  method  would  be  provided  to  clear  real 
estate  titles  of  questionable  or  valueless  Government 
liens.  Accordingly,  I  suggest  that  the  bill  be  amended 
by  inserting  the  phrase  'to  quiet  title  or'  between  the 
words  'matter'  and  'for  the  foreclosure  of  in  line  4  in 
page  2  of  the  bill." 

The  bill  was  reported  favorably  A\dth  the  changes  recom- 
mended by  the  Attorney  General  and  was  enacted  Avith 
those  changes. 

Subsection  (c)  w^as  already  a  part  of  Section  2410  when 
provision  was  made  to  permit  the  United  States  to  be  sued 
in  quiet  title  actions.  The  change  w^as  accomplished  by 
insertion  of  the  words  "to  quiet  title  or"  in  Subsection  (a) 
at  the  suggestion  of  the  Attorney  General.  Although  mort- 
gages and  liens  on  real  property  could  be  foreclosed  against 
the  United  States,  the  Attorney  General  stated  there  should 
be  a  procedure  for  clearing  title  where  that  had  not  been 
accomplished  in  the  way  already  permitted.  The  Attorney 
General  expressed  the  vieAv  that  justice  and  fair  dealing 
required  such  an  alternative  method  of  clearing  real  estate 
titles  of  Government  liens.  There  is  nothing  in  the  legis- 
lative history  to  support  the  conclusions  of  the  Court  in 
this  case ;  and  indeed  if  the  opinion  in  this  case  is  correct 
the  amendment  was  meaningless. 


5 

Therefore,  if  the  Court  here,  upon  reconsideration,  feels 
that  the  Government  consent  to  be  sued  in  a  quiet  title 
action  is  conditioned  upon  tlie  existence  of  a  right  of  re- 
demption, it  may  so  determine  in  this  proceeding,  in 
which  event  the  judgment  of  the  District  Court  should  be 
affirmed,  but  modified  to  set  forth  the  Government's  one- 
year  period  of  redemption. 

It  would  appear  that  if  the  Government  has  this  right 
of  redemption  it  in  effect  has  all  rights  that  it  could  possibly 
obtain  through  any  judicial  sale  since  by  paying  the  amount 
due  the  holder  of  the  prior  lien,  the  Government  would 
then  have  the  entire  value  of  the  property  available  to 
satisfy  its  claim. 

II. 

The  Right  of  Redemption  Is  Without  Real  Value  and  the  Decision 
of  the  Court  Results  in  a  Legal  Paradox  by  Giving  a  Federal 
Tax  Lien  the  Effect  of  Increasing  the  Rights  of  the  Taxpayer 

The  Court  here  has  announced  a  new  legal  concept.  It 
has  given  a  federal  tax  lien  a  (juality  unknown  to  any 
other  lien, — the  power  to  create  some  previously  non-exist- 
ing property  rights  to  which  the  lien  can  attach. 

This  paradox,  which  was  pointed  out  in  the  dissent  in 
Metropolitan  Life  Ins.  Co.  v.  United  States,  107  Fed.  2d 
311  (C.A.  6th  1939),  cert,  denied  310  U.S.  630,  is  found  in 
the  following  language  of  this  Court  appearing  on  Page  8 
of  the  Opinion : 

"It  is  not  enough  to  say  that  the  tax  lien  attached  only 
to  the  taxpayer's  interest  in  the  property  which  was 
subject  to  defeasance  by  a  sale.  Once  the  lien  attached 
to  the  property,  the  Government  had  a  right  in  the 
property  which  could  not  be  divested  by  the  contractual 
provisions  in  the  deed  of  trust  which  would  permit  the 
federal  tax  lien  to  be  extinguished  by  a  sale  to  which 
the  Government  was  not  a  jjarty  and  did  not  have 
notice.  Rather,  the  Government's  lien  could  be  divested 
only  in  a  manner  prescribed  by  Congress." 
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The  primary  misconception  is  to  refer  to  a  divestiture 
of  the  lien.  It  is  the  property  to  which  tlie  lien  attached 
that  has  become  non-existent.  A  lien  upon  nothing  is  noth- 
ing. What  has  occurred  as  a  result  of  the  nonjudicial  sale 
is  simply  a  failure  or  termination  of  the  taxpayer's  rights 
in  the  property.  These  rights  exist  and  are  defined  by 
State  law. 

A  comparable  situation  would  be  where  X  is  a  legatee 
under  the  wdll  of  a  decedent.  The  Government  levies  a  tax 
lien  on  the  interest  of  X.  The  will  is  contested  and  it  is 
determined  to  be  invalid  and  X  has  no  interest.  Would 
the  court  hold  that  because  of  the  levy  of  the  tax  lien  any 
property  rights  of  X  survived  and  were  subject  in  some 
way  to  the  lien  ? 

Nowhere  does  the  Court  cite  any  statute  or  holding  that 
rights  created  under  State  law  may  not  also  be  extinguished 
under  State  law  where  a  federal  tax  lien  is  involved.  The 
rights  of  the  taxpayer  stand  or  fall  under  State  law  and 
in  this  case  the  ownership  of  the  taxpayer  in  the  property 
was  terminated  under  State  law.  Thus  it  is  inaccurate  to 
speak  of  the  divestiture  or  extinguishment  of  the  lien.  It 
is  the  property  which  has  disappeared,  and  the  quiet  title 
action  is  the  proper  procedure  to  establish  that  fact. 

The  Court  bases  its  conclusion  in  reaching  the  paradox 
indicated  upon  the  ground  that  otherwise  the  Government 
would  not  have  its  right  of  redemption.  We  have  already 
pointed  out  that  the  right  of  redemption  can  be  preserved 
if  the  statute  is  so  construed  as  to  require  it.  However,  the 
right  of  redemption  is  actually  without  value,  since  it  is 
never  exercised,  and  the  Court  should  reconsider  and 
modifv  its  decision. 
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Wherefore,  Appellee   respectfully  requests   that  a  re- 
hearing be  granted  by  this  Court. 

Respectfully  submitted, 

Samuel  B.  Stewart 
George  Chadwick,  Jr. 
Eldox  C.  Parr 

Attorneys  for  Appellee 
Kenneth  M.  Johnson 

Of  Counsel 

I,  Eldon  C.  Parr,  of  San  Francisco,  an  attorney  regu- 
larly admitted  to  practice  in  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit,  do  certify  that  in  my  opinion 
the  foregoing  petition  for  rehearing  in  the  Case  of  United 
States  V.  Bank  of  America  National  Trust  and  Savings 
Association,  is  well  founded  and  is  not  presented  for  the 
purpose  of  creating  a  delay. 

Date:  March  2,  1959, 

Eldon  C.  Parr 

(Appendix  Follows) 


Appendix 

Subsections  (a),  (b)  and  (c)  of  28  U.S.C.  §  2410  read  as 
follows : 

"(a)  Under  the  conditions  prescribed  in  this  section 
and  section  1444  of  tliis  title  for  the  protection  of  the 
United  States,  the  United  States  may  be  named  a  party 
in  any  civil  action  or  suit  in  any  district  court,  [includ- 
ing the  District  Court  for  the  Territory  of  Alaska,]  *  or 
in  any  State  court  having  jurisdiction  of  the  subject 
matter,  to  quiet  title  to  or  for  the  foreclosure  of  a 
mortgage  or  other  lien  upon  real  or  personal  property 
on  which  the  United  States  has  or  claims  a  mortgage  or 
other  lien. 

"(b)  The  complaint  shall  set  forth  with  particularity 
the  nature  of  the  interest  or  lien  of  the  United  States. 
In  actions  in  the  State  courts  service  upon  the  United 
States  shall  be  made  by  serving  the  process  of  the 
court  with  a  copy  of  the  complaint  upon  the  United 
States  attorney  for  the  district  in  which  the  action  is 
brought  or  upon  an  assistant  United  States  attorney 
or  clerical  employee  designated  by  the  United  States 
attorney  in  writing  filed  with  the  clerk  of  the  court  in 
which  the  action  is  brought  and  by  sending  copies  of 
the  process  and  complaint,  by  registered  mail,  to  the 
Attorney  General  of  the  United  States  at  Washington, 
District  of  Columbia.  In  such  actions  the  United  States 
may  appear  and  answer,  plead  or  demur  within  sixty 
days  after  such  service  or  such  further  time  as  the 
court  may  allow. 

"(c)  A  judicial  sale  in  such  action  or  suit  shall  have 
the  same  effect  respecting  the  discharge  of  the  prop- 
erty from  liens  and  encumbrances  held  b}^  the  United 
States  as  may  be  provided  with,  respect  to  such  mat- 
ters by  the  local  law  of  the  place  Avhere  the  property 
is  situated.  A  sale  to  satisfv  a  lien  inferior  to  one  of 


*Bracketed  words  deleted  by  amendment  of  Jiilv  7,  1958,  Pub 
L.  85-508,  §  12(h),  72  Stat.  348. 


Appendix 

the  United  States,  shall  be  made  subject  to  and  without 
disturbino;  the  lien  of  the  United  States,  unless  the 
United  States  consents  that  the  property  may  be  sold 
free  of  its  lien  and  the  proceeds  divided  as  the  parties 
may  be  entitled.  Where  a  sale  of  real  estate  is  made  to 
satisfy  a  lien  prior  to  that  of  the  United  States,  the 
United  States  shall  have  one  year  from  the  date  of 
sale  within  which  to  redeem.  In  any  case  where  the 
debt  owing  the  United  States  is  due,  the  United  States 
may  ask,  by  way  of  affirmative  relief,  for  the  fore- 
closure of  its  own  lien  and  where  property  is  sold  to 
satisfy  a  first  lien  held  by  the  United  States,  the  United 
States  may  bid  at  the  sale  such  sum,  not  exceeding 
the  amount  of  its  claim  with  expenses  of  sale,  as  may 
be  directed  by  the  head  of  the  department  or  agency 
of  the  United  States  which  has  charge  of  the  ad- 
ministration of  the  laws  in  respect  of  which  the  claim 
of  the  United  States  arises." 
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ENGINEERING  COMPANY,  Inc. 


Origin  of  the  Appeal. 

Plaintiffs  Craig,  et  al.  (hereinafter  called  "plaintiffs") 
brought  a  series  of  actions  against  the  defendant  Far 
West  Engineering  Co.,  Inc.  (hereinafter  called  "Far 
West")  for  the  difference  between  overtime  and  straight 
time    compensation    over    certain    designated    periods    of 
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time.  [Tr.  pp.  312,  and  276-277.]  The  answers  set  up 
general  denials  and  certain  special  defenses,  including 
jurisdiction.    [Tr.  pp.   13-18.] 

Jurisdictional  Statement. 
The  original  jurisdiction  of  the  District  Court  was  in- 
voked by  plaintiffs  under  Section  1337,  Title  38,  United 
States  Code,  and  Section  216(b),  Title  29,  United  States 
Code.  [See  Tr.  p.  4.]  Should  jurisdiction  in  the  District 
Court  be  proper,  the  jurisdiction  of  this  Court  on  this 
appeal  would  lie  under  Section  1291,  Title  28,  United 
States  Code. 

Statement  of  Facts. 

The  defendant  Far  West  is  and  was  an  engineering 
company  doing  design  and  consulting  engineering  work  in 
the  mechanical,  electrical  or  atomic  energy  line.  [Tr. 
p.  151.]  There  is  no  contest  about  the  fact  that  the  ten 
plaintiffs  were  employed  by  Far  West.  The  individual 
rates  of  compensation  and  the  actual  hours  worked  by 
plaintiffs  were  established  by  the  payroll  records  of  Far 
West.  [See  Exs.  A  to  J.]  These  varied  from  $4.75 
to  $3.50  per  hour. 

The  nexus  of  the  controversy  concerns  the  present  con- 
tention of  the  plaintiffs  that  certain  hours  beyond  forty 
in  a  given  work  week  should  have  been  compensated  at 
the  overtime  rate  of  time  and  a  half  rather  than  on  a 
straight-time  basis.  [Tr.  pp.  1-12.]  The  defendant, 
Far    West,    contended    that    the    subject    employees    were 
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exempt,  as  supervisory  or  professional  personnel,  from 
legislative  overtime  provisions  and  that  the  work  done 
was  creative  and  design  activities  not  in  interstate  com- 
merce.   [Tr.  pp.  13-18.] 

Specifications  of  Error. 

1.  The  District  Court  erred  in  finding  and  awarding 
judgment  on  the  basis  of  the  fact  that  the  subject  activi- 
ties involved  were  the  production  of  goods  in  interstate 
commerce  within  the  meaning  of  the  Fair  Labor  Stand- 
ards Act. 

2.  The  District  Court  erred  in  failing  to  dismiss  the 
complaints  of  plaintiffs  Gindes  and  Linick  for  wilful 
failure  to  comply  with  the  discovery  rules  of  procedure 
in  the  court  below. 

3.  The  District  Court  erred  in  failing  to  persevere  in 
its  initial  decision  to  find  against  the  plaintiffs  Morrison, 
Gindes,  Linick,  Massar,  Gaiennie  and  Soldis  because  of 
their  failure  to  appear  at  the  trial  and  press  their  cases. 

4.  The  District  Court  erred  in  failing  to  hold  that 
plaintiffs,  as  supervisory  and  professional  personnel,  were 
exempted  from  the  overtime  provisions  of  the  Fair  Labor 
Standards  Act. 
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ARGUMENT. 

A.  The  Work  Here  Involved  Is  Not  "Interstate  Com- 
merce" Within  the  Meaning  of  the  Applicable 
Legislation. 

It  should  be  borne  in  mind  that  the  defendant  Far  West 
is  not  in  "interstate  commerce"  or  the   "production"   of 
"goods"    for   or   in   interstate   commerce    in   any   normal 
sense  of  the  word.     The  defendant  Far  West's  activities 
were  described  without  challenge  as  follows  [Tr.  p.  151] : 
"A.     We  are  an  engineering  company  which  does 
prime  or  subcontract  (14)  work,  prime  contracts  for 
the  U.  S.  Government  and  subcontracts  for  the  U.  S. 
Government.     As  prime  contractors  we  do  work  for 
industrial  plants,  consulting,  designing,  layouts,  any- 
thing in  the  mechanical,  electrical  or  atomic  energy 
line." 

The  work  was  purely  in  the  nature  of  design.  [Tr.  pp. 
152,  248-249.]  Goods,  as  such,  were  not  produced,  nor 
were  tools  or  dies  to  produce  the  same  fabricated;  only 
design  and  layout  work.  [Tr.  p.  156.]  The  plaintiffs' 
own  testimony  was  to  the  effect  that  they  did  or  supervised 
drafting  and  design  work.     [Tr.  pp.   190-191,  213-214.] 

Fundamentally,  it  may  be  considered  that  Congress  did 
not,  in  the  enactment  of  the  Fair  Labor  Standards  Act 
legislation  exert  the  full  measure  of  its  commerce  power 
but  instead  proposed  to  leave  local  business  to  the  pro- 
tection of  the  state,  thus  requiring  the  observation  of  the 
limitation  that  courts  are  not  free  to  absorb  by  judicial 
process  essentially  local  activities  which  Congress  in 
the  exercise  of  its  judgment  did  not  see  fit  expressly 
or  by  fair  implication  to  bring  within  the  scope  of  this 
chapter.  E.  C.  Schroeder  Co.  v.  Clifton,  153  F.  2d  385, 
cert.  den.  328  U.  S.  858.     Courts  should  not  by  forced 
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argument  extend  congressional  enactments  beyond  their 
reasonable  confines  in  assertions  of  interstate  commerce. 
Jenkins  v.  Durkin,  208  F.  2d  941.  It  was  in  recognition 
of  such  factors  that  courts  have  concluded  that  the  work 
of  engineers  and  architects  are  not  in  interstate  com- 
merce, nor  within  the  ''mischief"  sought  to  be  remedied 
by  the  Fair  Labor  Standards  Act.  Such  "plans"  and 
"specifications"  are  not  "goods"  in  interstate  commerce 
within  the  meaning  of  the  Act,  or  in  the  statutory  sense. 
See,  e.g.,  McComh  v.  Turpin,  81  F.  Supp.  86. 

It  is  important  to  realize  that  application  of  the  Fair 
Labor  Standards  Act  to  particular  employees  is  not 
gauged  by  nearness  to  or  possible  implication  of  inter- 
state commerce.  The  term  "engaged  in  interstate  com- 
merce" as  used  in  the  Act  is  not  one  merely  limited  by 
the  power  of  imagination.  Mateo  v.  Auto  Rental  Co., 
240  F.  2d  831.  It  is  the  nature  of  the  employee's  work 
rather  than  the  nature  of  the  employer's  business  which 
brings  him  within  or  excludes  him  from  the  Act.  John- 
ston V.  Cotton  Producers  Assn.,  244  F.  2d  553.  Thus, 
even  where  the  employees  work  on  materials  brought  in 
from  outside  the  state  does  not  mean  automatic  coverage 
under  the  Act.  See  Selhy  v.  J.  A.  Jones  Const.  Co., 
175  F.  2d  143;  Collins  v.  Ford,  Bacon  &  Davis,  Inc., 
71  F.  Supp.  229.  This  principle  is  true  even  where  the 
employer  engages  in  interstate  commerce  or  has  offices 
in  various  states.  Mitchell  v.  Household  Finance  Corp., 
208  F.  2d  667;  Mitchell  v.  Krout,  150  F.  Supp.  857.  It 
is  also  true  even  if  the  employees  are  working  on  a  road 
or  a  dock  from  which  interstate  commerce  may  be  carried 
on  and  therefore  would  facilitate  the  same.  Koepfle  v. 
Garavaglia,  200  F.  2d  191 ;  Nieves  v.  Standard  Dredging 
Corp.,   152  F.  2d  719.     Thus,  auditors  traveling  across 


state  lines  in  auditing  branches  in  various  states,  but 
carrying  no  saleable  goods  were  not  considered  in  the 
production  goods  in  interstate  commerce,  even  though 
mailing  in  reports  of  their  activities.  Mitchell  v.  Kroger 
Co.,  150  F.  Supp.  30. 

Reviewing  the  undisputed  facts  of  our  present  case, 
what  do  we  have?  The  performance,  supervision,  and  di- 
rection of  design  engineering  and  drafting  work — all 
in  California  and  at  California  facilities  by  California  en- 
gineers, generally  for  a  contracting  party  situated  in 
California.  This  hardly  seems  to  be  "goods"  in  interstate 
commerce  within  the  meaning  of  the  Act,  and  it  is  sub- 
mitted that  it  was  error  to  so  hold. 

B.  The  Plaintiffs  Philip  Gindes  and  James  M.  D. 
Linick,  Having  Invoked  the  Jurisdiction  of  the 
District  Court,  but  Refusing  to  Submit  to  Dis- 
covery Under  the  Federal  Rules  of  Civil  Proce- 
dure, Should  Have  Their  Actions  Dismissed. 

The  plaintiffs  Gindes  and  Linick  filed  their  actions, 
but  in  spite  of  the  most  assiduous  activities  on  the  part 
of  the  defendant,  were  never  subsequently  seen  through 
the  time  of  trial,  judgment,  or  appeal.  After  the  com- 
mencement of  their  respective  actions,  defendant  caused 
the  plaintiff  Gindes  to  be  served  with  a  subpoena  re  depo- 
sition [Tr.  pp.  90-91]  and  the  defendant  Linick  to 
be  served  with  a  subpoena  re  deposition.  [Tr.  pp.  117- 
118.]  Appropriate  and  timely  notice  of  the  taking  of 
these  depositions  was  given  to  opposing  counsel.  [Tr.  pp. 
19-21.]  Neither  the  plaintiff  Gindes  or  Linick  appeared 
at  the  appropriate  time  and  place  for  the  taking  of  their 
depositions.  An  aggravating  feature  to  the  situation  is 
that  counsel   for   these   two   plaintiffs   in   advance  moved 
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the  Court  for  the  protection  and  delay  of  these  depositions. 
[See  letter  to  Court,  Tr.  pp.  98-99,  and  the  oral  pro- 
ceedings before  the  Court  on  January  13,  1958,  Tr.  pp. 
137-138.]  The  Court  denied  plaintiffs'  motions.  The 
defendant,  upon  the  non-appearance  of  the  two  subject 
plaintiffs  promptly  brought  on  motions  to  dismiss  under 
Rule  37(d)  F.  R.  C.  P.  [Tr.  pp.  92-102  and  118.]  On 
January  28,  1958,  the  Court  denied  the  motions  to  dis- 
miss "in  view  of  the  fact  that  the  case  is  set  for  trial 
on  the  merits  on  Feb.  4,  1958,  .  .  .  without  prejudice 
to  its  renewal  at  the  time  of  trial."  [Tr.  pp.  109  and 
120.] 

On  February  4,  1958,  the  subject  matters  proceeded  to 
trial.  Neither  of  the  plaintiffs  Gindes  or  Linick  appeared. 
Virtually  at  the  conclusion  of  the  trial,  the  trial  Court 
made  the  following  observations: 

"The  Court:  I  will  tell  you  something,  Mr. 
Kraker.  You  (128)  have  elected  not  to  call  these 
other  witnesses.  That  is  your  responsibility.  But 
in  view  of  the  fact  that  there  is  a  sharp  conflict  in 
the  evidence  as  to  what  these  people  did,  and  in 
view  of  the  fact  that  your  witnesses  have  no  per- 
sonal knowledge  of  the  amount  of  time  that  these 
people  spent  in  each  category,  I  must  find  for  the 
defendant  on  all  cases  in  which  the  plaintiffs  are  not 
here."     [Tr.  p.  256.] 

"As  to  Mr.  Gindes,  although  he  is  not  here,  the 
testimony  I  think  is  clear  that  he  was  acting  much 
more  in  a  professional  capacity  than  probably  any 
of  these  plaintiffs."    [Tr.  p.  257.] 

After  the  trial  Court's  rather  amazing  change  of  atti- 
tude on  February  7,  1958  [Tr.  pp.  259-262],  the  defen- 
dant Far  West  renewed  the  motions  to  dismiss  against 


plaintiffs  Gindes  and  Linick  under  Rule  37(d)  F.  R.  C.  P. 
[Tr.  pp.  109-110,  120.]  These  motions  were  summarily 
denied.    [Tr.  pp.   112  and  122.] 

As  pointed  out  earlier  in  this  discussion,  the  defendant 
was  clearly  and  completely  prevented  from  any  discovery 
whatsoever  with  reference  to  the  plaintiffs  Gindes  and 
Linick.  It  is  said,  colloquially,  that  rules  are  made  only  to 
be  broken.  It  would  seem,  however,  that  the  Federal 
Rides  of  Civd  Procedure  are  not  simply  idealistic  sug- 
gestions but  substantive  rights  in  the  parties  litigant. 
Rule  37(d),  Federal  Rides  of  Civd  Procedure  provides  as 
follows : 

"(d)  Failure  of  Party  to  Attend  or  Serve  An- 
swers. If  a  party  or  an  officer  or  managing  agent  of 
a  party  wilfully  fails  to  appear  before  the  officer  who 
is  to  take  his  deposition,  after  being  served  with  a 
proper  notice,  or  fails  to  serve  answers  to  interroga- 
tories submitted  under  Rule  ZZ,  after  proper  service 
of  such  interrogatories,  the  court  on  motion  and 
notice  may  strike  out  all  or  any  part  of  any  pleading 
of  that  party,  or  dismiss  the  action  or  proceeding 
or  any  part  thereof,  or  enter  a  judgment  by  default 
against  that  party." 

May  plaintiffs,  who  invoked  the  jurisdiction  of  the  Fed- 
eral court,  with  impunity  flout  the  very  discovery  prin- 
ciples there  established?  The  Federal  courts  have  pre- 
viously answered  this  negatively.  See  Fischer  v.  Dover 
SS.  Co.,  218  F.  2d  682;  Peitzman  v.  City  of  Illmo,  141 
F.  2d  956,  cert.  den.  323  U.  S.  718.  It  is  submitted  that 
the  answer  ought  to  be  the  same  here,  in  this  present 
flagrant  situation. 


C.  The  Evidentiary  Situation  With  Regard  to  the 
Plaintiffs  Was  Insufficient  to  Sustain  a  Judgment 
in  Their  Favor. 

1.     As   to   the    Plaintiffs    Morrison,    Gindes,    Linick,    Massar, 
Gaiennie,  and  Soldis. 

These  six  plaintiffs  apparently  did  not  attach  suffi- 
cient importance  to  the  trial  to  attend.  None  were 
present  or  gave  testimony.  At  the  conclusion  of  the 
evidence,  the  trial  judge  stated  concerning  them  [Tr. 
p.  256] : 

"The  Court;  I  will  tell  you  something,  Mr. 
Kraker.  You  (128)  have  elected  not  to  call  these 
other  witnesses.  That  is  your  responsibihty.  But 
in  view  of  the  fact  that  there  is  a  sharp  conflict  in 
the  evidence  as  to  what  these  people  did,  and  in  view 
of  the  fact  that  your  witnesses  have  no  personal 
knowledge  of  the  amount  of  time  that  these  people 
spent  in  each  category,  I  must  And  for  the  defendant 
on  all  cases  in  which  the  plaintiffs  are  not  here." 

In  view  of  the  evidence  adduced,  it  is  difficult  to  under- 
stand why  the  trial  judge  changed  his  mind  on  the  sub- 
ject. What,  then,  was  the  state  of  the  record  at  the  con- 
clusion of  the  trial  as  to  these  plaintiff's?  The  defendant 
Far  West's  payroll  records,  true  enough  as  heretofore 
adverted  to  [Exs.  A  to  J],  were  introduced,  showing 
the  hours  worked  during  the  periods  in  question  and  the 
substantial  rate  and  compensation  paid  plaintiffs.  The 
following  is  the  unchallenged  evidence  as  to  each  plaintiff: 

a.    The  Plaintiff  Lynn  Morrison. 

Chief  engineer  of  the  Airport  office  of  the  defendant 
Far  West.  He  was  in  charge  of  all  of  the  work  at 
that  office.    "He  hired  and  fired."    [Tr.  pp.  150-151 ; 
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see  also  Pltf.  Ex.  1,  p.  29.]  His  background,  quali- 
fications and  performance  had  been  observed  before 
designation.     [Tr.  p.   162.] 

b.  The  Plaintiff  Philip  Gindes. 

A  supervising  engineer.  He  did  administrative 
and  executive  work,  and  kept  engineering  records. 
He  parceled  out  the  work  to  the  other  men,  and 
had  the  right  to  hire  and  fire  the  men  under  him. 
[Tr.  p.  145;  Pltf.  Ex.  1,  p.  42.]  Various  refer- 
ences to  his  activities  appeared  in  the  trial  transcript. 
Probably  the  trial  court's  summary  concerning  him, 
at  the  conclusion  of  the  evidence,  is  illuminating 
[Tr.  p.  257] : 

"As  to  Mr.  Gindes,  although  he  is  not  here, 
the  testimony  I  think  is  clear  that  he  was  acting 
much  more  in  a  professional  capacity  than  prob- 
ably any  of  these  plaintiffs." 

c.  The  Plaintiff  James  M.  D.  Linick. 

A  graduate  engineer.  Selected  as  a  professional 
engineering  supervisor  and  put  in  charge  of  a  group 
of  men  at  the  Pico  plant.    [Tr.  p.  147.] 

d.  The  Plaintiff  George  D.  Massar. 

Experienced  in  schematics  and  wiring  diagrams. 
For  a  short  period  of  time  of  his  employment, 
worked  as  a  leadman  for  a  small  group  of  drafts- 
men. [Tr.  p.  155;  Pltf.  Ex.  1,  p.  46.]  A  "lead- 
man"  parceled  the  work  out  to  draftsmen  for  ex- 
ecution; checking  it  on  its  return.  [Tr.  p.  205.] 
Massar  read  engineering  drawings  and  had  several 
draftsmen  under  his  supervision.    [Tr.  p.   146.] 
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e.  The  Plaintiff  Warren  L.  Gaiennie. 

Laison  engineer  between  the  defendant  Far  West 
and  Hughes  Aircraft.  His  duties  included  pick- 
ing up  the  work  at  Hughes,  obtaining  the  technical 
explanations  as  to  what  was  to  be  done,  conveying 
work  to  Far  West,  and  returning  the  completed 
jobs  to  Hughes.    [Tr.  p.  150;  Pltf.  Ex.   1,  p.  29.] 

f .  The  Plaintiff  Joseph  P.  Soldis. 

During  the  three-week  period  in  question,  he  super- 
vised the  electrical  section  of  the  Far  West  engineer- 
ing department.  His  work  during  the  period  in 
question  was  to  distribute  the  work  to  the  leadmen, 
keep  track  of  the  time  spent,  and  advise  and  oversee 
the  work  to  see  that  it  was  done  properly.  [Tr.  pp. 
148-149.] 

The  foregoing  recitals  are  not  the  bare  contentions  of 
the  defendant  Far  West.  There  was  no  evidentiary  con- 
flict as  to  the  professional,  engineering,  and  high-pay 
status  of  each  plaintiff's  position.  Yet,  with  nothing  more 
in  the  record  and  after  the  close  of  the  case,  the  trial  court 
reconvened  the  proceedings,  stated  it  had  been  in  contact 
with  the  Department  of  Labor,  and  subsequently  signed 
findings  proposed  by  plaintiffs.  [See  Tr.  pp.  259-260.] 
Findings  were  made  as  to  each  plaintiif  substantially  as 
follows : 

"That  plaintiff,  having  been  an  hourly  employee, 
the  exemptions  under  Section  13(2)(1)  of  the  Act, 
or  any  other  provisions  thereof,  do  not  apply."  [Tr. 
p.  50.    Each  plaintiff's  case  has  a  similar  finding.] 

It  is  probably  fair  to  characterize  this  finding,  particularly 
in  view  of  the  evidentiary  posture,  as  a  rather  sweeping 
generalization  without  support  in  the  law  passed  by  Con- 
gress. 
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2.     As  to  the  Plaintiffs  Ingildsen,  Pyle,  Craig,  and  Clement. 

These  plaintiffs  actually  appeared  at  the  trial.  Never- 
theless, surprisingly  little  conflict  developed  in  the  evi- 
dence about  the  fact  of  these  plaintiffs  being  skilled, 
highly  paid,  supervisory  and  professional  personnel.  Here 
is  the  evidence: 

a.    The  Plaintiff  Sven  Ingildsen. 

Engineer  in  charge  of  the  Pico  office  of  Far  West 
(except  for  about  two  months  when  he  was  doing 
checking  work  at  the  Airport  office)  for  about  two 
and  a  half  years.  He  hired  and  fired  employees, 
and  asked  for  pay  increases  for  them.  [Tr.  pp. 
144-145.] 

Plaintiff  Ingildsen,  in  his  testimony,  made  some 
effort  to  minimize  his  position  at  Far  West,  but 
admitted  that  he  was  a  graduate  engineer  and 
had  been  a  room  boss  for  Far  West  [Tr.  p.  204], 
and  that  as  such  he  was  in  charge  of  the  entire 
drafting  room,  and  distributed  the  work  which 
came  in  "to  the  different  designers,  draftsmen,  and 
so  forth."  Although  initially  stating  that  he  had 
little  discretion  as  to  hiring  and  firing  personnel, 
he  finally  conceded  that  he  did  have  considerable 
discretion.    [Tr.  pp.  213-214;  cf.,  Ex.  K.] 

The  Court  said  of  plaintiff  Ingildsen  in  its  trial  end 
summary  [Tr.  p.  257]  : 

"With  reference  to  Mr.  Sven  Ingildsen,  I 
have  come  to  (129)  the  conclusion  that  certainly 
as  to  the  nine  months  in  which  he  was  acting  as 
room  boss  he  is  not  entitled  to  recover.  As  to 
the  two  months  in  which  he  was  performing 
the  same  type  and  character  of  work  which 
other  men  did,  and  in  which  he  testified  he  was 
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doing  checking  work  and  also  some  work  of 
the  same  type  and  character  as  the  people  under 
him,  I  am  going  to  allow  him  to  recover  for 
those  two  months.  As  to  all  the  previous  time, 
if  it  is  not  barred  by  the  statute  of  limitations, 
I  will  take  a  look  at  that." 

b.  The  Plaintiff  Frederick  J.  Pyle. 

Graduated  as  an  engineer.  Was  put  in  charge  of 
a  group  of  electrical  designers  and  draftsmen  at 
Far  West.  [Tr.  pp.  146-147.]  Plaintiff  Pyle,  in 
his  testimony,  stated  that  he  had  graduated  with  a 
B.S.  degree  in  engineering  [Tr.  p.  199]  and  while 
with  Far  West  was  a  senior  engineer  or  senior 
designer  who  would  make  a  layout  and  ask  other 
draftsmen  to  do  the  detail  work.    [Tr.  p.  191.] 

c.  The  Plaintiff  Albert  S.  Craig. 

Plaintiff  Craig  testified  that  he  was  a  graduate  en- 
gineer. [Tr.  pp.  169-170.]  He  engineered  and 
designed  air  test  equipment  at  Far  West  for  Hughes 
Aircraft  [Tr.  p.  142],  and  was  paid  $3.75  per  hour. 

d.  The  Plaintiff  Carl  L.  Clement. 

Chief  project  engineer  on  the  Hughes  design  project. 
[Tr.  p.  143.]  He  was  a  graduate  engineer,  and 
would  obtain  the  Hughes  work  and  hand  it  over 
to  the  leadmen  for  performance.  [Tr,  p.  219.] 
Plaintiff  Clement  was  somewhat  self-effacing  about 
his  capacity  to  the  point  that  the  Court  remarked, 
"That  is  all.  I  am  not  impressed  with  this  claim." 
[Tr.  p.  221.] 

The  Court  characterizes  plaintiff  Clement's  testi- 
mony at  the  trial's  end  as  follows  [Tr.  p.  257]  : 

"As  far  as  Mr.  Clement  is  concerned,  I  don't 
think  the  work  which  he  performed,  particularly 
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in  view  of  his  frank  statements  as  to  the  type 
of  work  he  did  would  appeal  to  any  court.     It 
certainly  doesn't  appeal  to  me,  and  I  am  going       i 
to  deny  him  recovery." 

It  is  simply  appalling  to  assert  that  the  evidence  as  set 
forth  recommends  itself  to  any  Court  as  an  example  of 
worker  exploitation.  These  were  the  professional  men  J 
and  supervisors  at  Far  West.  No  deception  as  to  inflated 
title-designations  is  apparent  from  the  testimony.  But, 
in  addition  look  at  the  distribution  averages  at  Far  West 
in  various  positions,  as  requested  by  plaintiffs  during 
certain  years.  [See  Pltf.  Ex.  1,  pp.  9-10.]  The  staff 
appears  in  adequate  proportions  to  the  type  of  technical 
work  being  done.  It  is  respectfully  submitted  that  the 
evidence  gives  no  justification  for  recovery  by  these 
plaintiffs. 

D.  Plaintiffs  Were  Exempted  From  the  Overtime 
Provisions  of  the  Applicable  Legislation  by  Rea- 
son of  Their  Status  as  Supervisory  or  Professional 
Employees. 

Section  213(a)(1)  of  the  United  States  Code  exempts 
from  the  wage  and  hour  provisions  of  the  Act  "any  em- 
ployee employed  in  a  bona  fide  executive,  administrative, 
professional,  or  local  retailing  capacity,  or  in  the  capacity 
of  outside  salesman  (as  such  terms  are  defined  by  the 
Administrator)." 

Section  541.1  of  the  regulations  issued  by  the  Ad- 
ministrator defined  the  term  ''bona  fide  executive"  as 
follows : 

"The  term  'employee  employed  in  a  bona  fide  ex- 
ecutive *  *  *  capacity'  in  section  13(a)(1)  of 
the  act  shall  mean  any  employee — 
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(a)  whose  primary  duty  consists  of  the  manage- 
ment of  the  enterprise  in  which  he  is  employed  or  of 
a  customarily  recognized  department  or  subdivision 
thereof;  and 

(b)  who  customarily  and  regularly  directs  the 
work  of  two  or  more  other  employees  therein;  and 

(c)  who  has  the  authority  to  hire  or  fire  other 
employees  or  whose  suggestions  and  recommendations 
as  to  the  hiring  or  firing  and  as  to  the  advancement 
and  promotion  or  any  other  change  of  status  of 
other  employees  will  be  given  particular  weight;  and 

(d)  who  customarily  and  regularly  exercises  dis- 
cretionary powers;  and 

(e)  who  does  not  devote  more  than  20  percent  of 
his  hours  worked  in  the  workweek  to  activities  which 
are  not  directly  and  closely  related  to  the  perform- 
ance of  the  work  described  in  paragraphs  (a)  through 

(d)  of  this  section:    Provided,  That  this  paragraph 

(e)  shall  not  apply  in  the  case  of  an  employee  who  is 
in  sole  charge  of  an  independent  establishment  or  a 
physically  separated  branch  establishment,  or  who 
owns  at  least  a  20-percent  interest  in  the  enterprise 
in  which  he  is  employed;  and 

(f )  who  is  compensated  for  his  services  on  a  salary 
basis  at  a  rate  of  not  less  than  $55  per  week  (or 
$30  per  week  if  employed  in  Puerto  Rico  or  the 
Virgin  Islands)  exclusive  of  board,  lodging,  or  other 
facilities : 

Provided,  That  an  employee  who  is  compensated 
on  a  salary  basis  at  a  rate  of  not  less  than  $100  per 
week  (exclusive  of  board,  lodging,  or  other  facili- 
ties), and  whose  primary  duty  consists  of  the  man- 
agement of  the  enterprise  in  which  he  is  employed 
or  of  a  customarily  recognized  department  or  sub- 
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dmsion  thereof,  and  includes  the  customary  and 
regular  direction  of  the  work  of  two  or  more  other 
employees  therein,  shall  be  deemed  to  meet  all  of  the 
requirements  of  this  section." 

Section  541.3  of  the  regulations  issued  by  the  Ad- 
ministrator defined  the  term  "bona  fide  *  *  *  pro- 
fessional'' as  follows: 

'The  term  'employee  employed  in  a  bona  fide 
*  *  *  professional  *  *  *  capacit}-*  in  section 
13(a)(1)  of  the  act  shall  mean  any  employee — 

(a)  whose  primary  dutj'  consists  of  the  perform- 
ance of  work — 

(1)  requiring  knowledge  of  an  advanced  type  in 
a  field  of  science  or  learning  customarily  acquired 
by  a  prolonged  course  of  specialized  intellectual  in- 
struction and  study,  as  distinguished  from  a  general 
academic  education  and  from  an  apprenticeship,  and 
from  training  in  the  performance  of  routine  mental, 
manual,  or  physical  processes,  or 

(2)  original  and  creative  in  character  in  a  recog- 
nized field  of  artistic  endeavor  (as  opposed  to  work 
which  can  be  produced  by  a  person  endowed  with 
general  manual  or  intellectual  abilit}'  and  training), 
and  the  result  of  which  depends  primarily  on  the 
invention,  imagination  or  talent  of  the  employee;  and 

(b)  whose  work  requires  the  constant  exercise  of 
discretion  and  judgment  in  its  performance:  and 

(c)  whose  work  is  predominantly  intellectual  and 
varied  in  character  (as  opposed  to  routine  mental, 
manual,  mechanical,  or  physical  work)  and  is  of 
such  a  character  that  the  output  produced  or  the 
result  accomplished  cannot  be  standardized  in  rela- 
tion to  a  given  period  of  time:  a)id 
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(d)  who  does  not  devote  more  than  20  percent 
of  his  hours  worked  in  the  worlaveek  to  activities 
which  are  not  an  essential  part  of  and  necessarily- 
incident  to  the  work  described  in  paragraphs  (a) 
through  (c)  of  this  section:  ajid 

(e)  who  is  compensated  for  his  services  on  a 
salary  or  fee  basis  at  a  rate  of  not  less  than  $75 
per  week  (or  $200  per  month  if  employed  in  Puerto 
Rico  or  the  Virgin  Islands)  exclusive  of  board, 
lodging,  or  other  facilities :  Provided,  That  this 
paragraph  (e)  shall  not  apply  in  the  case  of  an 
employee  who  is  the  holder  of  a  valid  license  or 
certificate  permitting  the  practice  of  law  or  medicine 
or  any  of  their  branches  and  who  is  actually  engaged 
in  the  practice  thereof: 

Provided,  That  an  employee  who  is  compensated  on 
a  salary  or  fee  basis  at  a  rate  of  not  less  than  SlOO 
per  week  (exclusive  of  board,  lodging,  or  other 
facilities),  and  whose  primary  duty  consists  of  the 
performance  of  work  either  requiring  knowledge  of 
an  advanced  type  in  a  field  of  science  or  learning, 
which  includes  work  requiring  the  consistent  exer- 
cise of  discretion  and  judgment,  or  requiring  inven- 
tion, imagination,  or  talent  in  a  recognized  field  of 
artistic  endeavor,  shall  be  deemed  to  meet  all  of  the 
requirements  of  this  section." 

It  will  be  observed  that  the  various  plaintiffs  fit  clearly 
within  the  purview  of  one  or  the  other  of  the  regulations 
quoted.  It  might  be  argued  that  the  plaintiffs  were  not 
in  the  exempt  category  because  they  were  paid  on  an 
hourly  basis.  [The  reason  for  this,  the  defendant  Far 
West  pointed  out,  was  because  its  contracts  were  on  an 
hourly  rate  basis.  Tr.  p.  143.]  However,  the  defendant 
Far  West's  testimony  was  to  the  effect  that  a  guarantee 
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was  given  to  the  individual  professional  and/or  super- 
visory personnel.  [Tr.  p.  159.]  The  four  testifying 
plaintiffs'  testimony  was  not  entirely  in  accord  with  this, 
but  it  is  probably  fair  to  assume  that  there  was  a  guaran- 
tee. See  plaintiff  Pyle's  testimony  at  page  195  of  the 
Transcript. 

It  should  be  borne  in  mind,  also,  that  even  in  the  face 
of  the  most  extended  application  of  the  Administrator's 
regulations,  the  interpretative  decisions,  bulletins,  and 
releases  of  the  Administrator  undr  the  Fair  Labor  Stand- 
ards Act  are  to  be  accorded  respect  and  consideration  as 
informed  opinions.  However,  they  "do  not  constitute  an 
interpretation  of  the  Act  or  a  standard  for  judging  fac- 
tual situations  which  binds  a  district  court's  processes, 
as  an  authoritative  pronouncement  of  a  higher  court 
might  do."  Skidmore  v.  Swift  &  Co.,  323  U.  S.  134,  139. 
The  intent  of  Congress  should  clearly  govern. 

What  was  the  intent  of  Congress?  Fortunately,  Con- 
gress in  the  enactment  of  the  subject  legislation,  made 
a  declaration  of  intent.  Section  202  of  the  United  States 
Code  provides: 

"(a)  The  Congress  finds  that  the  existence,  in 
industries  engaged  in  commerce  or  in  the  production 
of  goods  for  commerce,  of  labor  conditions  detri- 
mental to  the  maintenance  of  the  minimum  standard 
of  living  necessary  for  health,  efficiency,  and  general 
well-being  of  worker  (1)  causes  commerce  and  the 
channels  and  instrumentalities  of  commerce  to  be 
used  to  spread  and  perpetuate  such  labor  conditions 
among  the  workers  of  the  several  States;  (2)  bur- 
dens commerce  and  the  free  flow  of  goods  in  com- 
merce; (3)  constitutes  an  unfair  method  of  competi- 
tion in  commerce;  (4)  leads  to  labor  disputes  bur- 
dening and  obstructing  commerce  and  the  free  flow 


—19— 

of  goods  in  commerce:  and   (5)   interferes  with  the 
orderly  and  fair  marketing  of  goods  in  commerce. 

(b)  It  is  declared  to  be  the  policy  of  this  chapter, 
through  the  exercise  by  Congress  of  its  power  to 
regulate  commerce  among  the  several  States  and 
with  foreign  nations,  to  correct,  and  as  rapidly  as 
practicable  to  eliminate  the  conditions  above  referred 
to  in  such  industries  without  substantially  curtailing 
emplo}*ment  or  earning  power." 

Actually,  the  defendant  Far  ^^'est's  testimony  was  to 
the  effect  that  there  was  a  conference  and  a  guarantee  ar- 
rangement given  to  the  supervisory  and  professional  per- 
sonnel placed  on  a  straight-time  basis.  [Tr.  p.  159.] 
Plaintiffs  appear  to  deny  this,  but  the  plaintiff'  Pyle's  tes- 
timony places  some  equivocation  if  not  denial  of  this 
[Tr.  p.  195]: 

"The  Court:  What  happened  then?  Were  you 
told  that  you  could  work  overtime  if  you  waived  the 
overtime  rate?  A.  Yes.  And  they  said  that  I 
would  be  working  more  hours  than  45.  Xow  I 
couldn't  honestly  say  they  did  or  did  not  guarantee 
me  any  specific  number  of  hours." 

The  plaintiff's'  thesis  or  apologia  may  be  contained  in 
the  rather  c}Tiical  testimony  of  plaintiff  Craig,  who  stated 
[Tr.  p.  177"]: 

"A.  Yes.  I  was  told  that  I  would  receive  $3.75 
an  hour.  At  first  I  was  under  the  impression  that 
things  were  supposedly  picking  up.  They  were  work- 
ing a  45-hour  week  at  the  time,  and  I  was  paid 
time  and  a  half  over  the  40  hours  for  the  first  three 
weeks.  Then  I  discovered  there  were  men  working 
60  hours  a  week  and  also  getting  overtime.  Well, 
I  began  being  a  little  {43)  interested.    I  figiired  when 
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I  was  there  already,  why  shouldn't  I  work  60  hours, 
too,  and  make  that  much  more  money.  It  would 
have  amounted  to  about  $260,  which  is  not  exactly 
a  low  salary." 

And  on  page  179  of  the  Transcript: 

"The  Court:  Compensation  at  the  rate  of  $3.75 
an  hour  usually  implies  some  type  of  skill  other  than 
that  of  an  ordinary  laborer,  doesn't  it?  A.  Not 
in  job  shops,  sir.  If  you  go  out  for  a  job  under — 
well,  I  hate  to  use  the  word  'arrangement,'  but  in 
an  average  company  that  may  be  considered  high. 
My  rate  today  is  $800  a  month.  I  mean  that  is 
my  salary.  The  only  time  you  can  make  money 
in  a  job  shop  is  in  overtime,  when  they  pay  you 
time  and  a  half.  When  they  don't  it  is  foolish  to 
work  for  them,  because  (45)  you  can  go  out  and 
make  the  same  salary  elsewhere.  That  is  exactly 
what  I  did. 

The  Court:  You  work  for  $800  a  month  now? 
A.     Yes." 

Does  the  cause  here  involved  recommend  itself  as  one 
which  Congress  sought  and  intended  to  correct  when  the 
Fair  Labor  Standards  Act  was  enacted?  Are  these  plain- 
tiffs the  downtrodden,  exploited  workmen  within  the 
"mischief"  Congress  sought  to  correct?  Their  own  testi- 
mony nullifies  this.  Their  attitude,  even  at  this  late  date, 
in  pressing  for  penalties  under  the  Act  against  their 
former  employer  indicates  either  animus  or  a  desire  to 
achieve  the  maximum  speculative  recovery.  It  is  sub- 
mitted that  an  approach  such  as  this  destroys  and  dese- 
crates the  benign  purpose  which  Congress  had  in  mind 
in  passing  the  subject  legislation,  and  which  this  Court 
should  not  permit  under  the  guise  of  the  wooden  applica- 
tion of  administrative  interpretation. 


—21— 

Conclusion. 

It  is  respectfully  submitted  that  the  Judgment  of  the 
District  Court  is  erroneous  and  should  be  reversed  with 
instructions,  on  the  grounds  heretofore  set  forth. 

Respectfully  submitted, 

Julius  A.  Leetham, 

Attorney  for   Appellant,   Far    West 
Engineering  Co.,  Inc. 
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OPENING  BRIEF  ON  BEHALF  OF  PLAINTIFF 
APPELLEES-APPELLANTS. 


I. 

Statement  of  the  Case. 

As  part  of  their  statement  of  the  case,  Plaintiffs  adopt, 
as  representative  of  all  causes,  the  Findings  of  Fact  and 
Conclusions  of  Law  in  Cause  No.  1314-57  [R.  44,  et  seq.], 
excepting  only  those  paragraphs,  Paragraph  VIII  of  the 
Craig  Findings,  for  example  [R.  47],  which  state  that 
Defendant's  failure  to  compensate  for  employment  in  ex- 
cess of  forty  (40)  hours  in  a  workweek  at  one  and  one- 
half  times  the  regular  rates  was  in  good  faith,  together 
with  the  consequent  failure  of  the  trial  court  to  assess 
liquidated  damages  or  to  include  such  liquidated  damages 
in  determining  the  attorney's  fee. 


— 2— 

Evidence  Relating  to  Defendant's  Failure  to  Pay  Time  and 
a  Half  for  Excess  Hours. 

The  payroll  records  of  Defendant  set  forth  flat  hourly- 
rates  and  payments  based  thereon  with  no  consideration 
given  to  overtime  hours  [Deft.  Exs.  A  through  J,  incl.]. 
Defendant  did  not  ask  for  or  obtain  a  ruling  from  the 
Department  of  Labor  or  any  other  governmental  agency 
estabHshing  the  exempt  status  of  Plaintiffs  [R.  266].  De- 
fendant never  made  any  inquiry  of  any  federal  agency  as 
to  the  possible  exempt  status  of  Plaintiffs  [R.  267].  De- 
fendant, through  Hans  S.  Bamberger,  its  President,  was 
aware  of  existing  regulations   [R.  266]. 

Facts  Relating  to  the  Order  Directing  Release  of  Attached 
Funds  in  Excess  of  Judgments,  and  the  Misconduct  of 
Defendant  and  Its  Attorney  in  Relation  Thereto. 

All  directly  involved  facts  are  contained  in  the  affidavit 
of  William  Kraker  accompanying  the  Notice  of  Motion 
to  Set  Aside  Order  Directing  Release  of  Funds  in  Excess 
of  Judgments,  to  Hold  Julius  A.  Leetham  in  Contempt, 
and  for  Attorneys'  Fees  [R.  71-76,  inch],  to  which  in  toto 
the  Court's  attention  is  directed. 
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II. 
ARGUMENT. 

1.  In  the  Absence  of  Any  Showing  by  the  Employer  of 
Both  Good  Faith  and  Reasonable  Grounds  Therefor,  an 
Award  of  an  Equal  Amount  of  Liquidated  Damage  Is 
Mandatory. 

Section  16(b)  of  the  Fair  Labor  Standards  Act  of 
1938  (29  U.  S.  C.  Sec.  216(b))  provides: 

"Any  employer  who  violates  the  provisions  of  sec- 
tion 6  or  section  7  of  this  Act  shall  be  liable  to  the 
employee  or  employees  affected  in  the  amount  of  their 
unpaid  minimum  wages,  or  their  unpaid  overtime 
compensation,  as  the  case  may  be,  and  in  an  additional 
equal  amount  as  liquidated  damages.   .   .  ." 

Under  this  provision  the  courts  have  held  that  the  liability 
of  an  employer  for  liquidated  damages  equal  to  its  under- 
payment of  required  wages  is  fixed  at  the  time  it  fails  to 
pay  such  wages  when  due,  and  the  courts  had  no  discretion 
to  relieve  it  of  any  portion  thereof.  (See  Brooklyn  Sav- 
ings Bank  V.  O'Neil,  324  U.  S.  697  (1945);  Overnight 
Motor  Transp.  Co.  v.  Missel,  316  U.  S.  572  (1942).) 

A  partial  and  conditional  relief  from  this  liability  was 
provided  for  by  the  enactment  of  Section  1 1  of  the  Portal- 
to-Portal  Act  of  1947  (29  U.  S.  C.  Sec.  260),  which 
states : 

".  .  .  if  the  employer  shows  to  the  satisfaction  of 
the  court  that  the  act  or  omission  giving  rise  to  such 
action  was  in  good  faith  and  that  he  had  reasonable 
grounds  for  believing  that  his  act  or  omission  was 
not  a  violation  of  the  Fair  Labor  Standards  Act  of 
1938,  as  amended,  the  court  may,  in  its  sound  discre- 
tion, award  no  liquidated  damages  or  award  any 
amount  thereof  not  to  exceed  the  amount  specified  in 
section  16(b)  of  such  Act." 


The  conditions  of  relief  from  the  liabiHty  for  Hquidated 
damages  are  spelled  out  in  an  Interpretative  Bulletin, 
General  Statement  as  to  the  Effect  of  the  Portal-to-Portal 
Act  of  1947  (29  C.  F.  R.  Part  790.22(b)  (c) ;  29  U.  S.  C. 
App.  Sec.  790.22(b)  (c)): 

"(b)  The  conditions  prescribed  as  prerequisites  to 
such  an  exercise  of  discretion  by  the  court  are  two: 
( 1 )  the  employer  must  show  to  the  satisfaction  of  the 
court  that  the  act  or  omission  giving  rise  to  such  ac- 
tion was  in  good  faith;  and  (2)  he  must  show  also, 
to  the  satisfaction  of  the  court,  that  he  had  reasonable 
grounds  for  believing  that  his  act  or  omission  was 
not  a  violation  of  the  Fair  Labor  Standards  Act.  If 
these  conditions  are  met  by  the  employer  against 
whom  the  suit  is  brought,  the  court  is  permitted,  but 
not  required,  in  its  sound  discretion  to  reduce  or 
eliminate  the  liquidated  damages  which  would  other- 
wise be  required  in  any  judgment  against  the  em- 
ployer. This  may  be  done  in  any  action  brought 
under  section  16(b)  of  the  Fair  Labor  Standards 
Act,  regardless  of  whether  the  action  was  instituted 
prior  to  or  on  or  after  May  14,  1947,  and  regardless 
of  when  the  employee  activities  on  which  it  is  based 
were  engaged  in.  If,  however,  the  employer  does  not 
show  to  the  satisfaction  of  the  court  that  he  has  met 
the  two  conditions  mentioned  above,  the  court  is  given 
no  discretion  by  the  statute,  and  it  continues  to  be 
the  duty  of  the  court  to  award  liquidated  damages. 

*'(c)  What  constitutes  good  faith  on  the  part  of 
an  employer,  and  whether  he  had  reasonable  grounds 
for  believing  that  his  act  or  omission  was  not  a  vio- 
lation of  the  Fair  Labor  Standards  Act  are  mixed 
questions  of  fact  and  law,  which  should  be  deter- 
mined by  objective  tests.  Where  an  employer  makes 
the  required  showing,  it  is  for  the  court  to  determine 
in  its  sound  discretion  what  would  be  just  according 
to  the  law  on  the  facts  shown." 
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In  its  failure  to  pay  overtime  compensation  at  one  and 
one-half  the  regular  hourly  rate,  Defendant  relies  solely  on 
the  asserted  exempt  status  of  its  employees  as  employed 
in  a  bona  fide  executive,  administrative,  or  professional 
capacity  under  Section  13(a)  of  the  Fair  Labor  Standards 
Act  (29  U.  S.  C.  Sec.  213(a)).  However,  the  regula- 
tions defining  the  terms  "executive,"  "administrative"  and 
"professional,"  for  the  purpose  of  exemption  in  each  in- 
stance, require  for  inclusion  within  the  definition  that  the 
employee  be  compensated  on  a  salary  or  fee  basis.  (See 
29  C.  F.  R.  Part  541,  Sees.  541.100,  541.200,  541.300; 
29  U.  S.  C.  App.  Sees.  541.1,  541.2,  541.3.) 

All  Plaintififs  were  compensated  at  an  hourly  rate.  Such 
employees  are  clearly  not  included  within  the  definitions  of 
the  above  regulations.  Defendant  was  aware  of  these  reg- 
ulations [R.  266].  Yet,  despite  the  significant  language 
diflference,  it  nonetheless  did  not  ask  for  a  ruling;  indeed, 
Defendant  never  even  made  any  inquiry  of  any  federal 
agency  as  to  the  possible  exempt  status  of  Plaintiffs  [R. 
266-267].  Not  only  did  Defendant  not  have  reasonable 
grounds  for  its  conduct,  but  it  necessarily  also  did  not 
have  good  faith. 

Under  the  circumstances  present  here.  Defendant  could 
be  relieved  from  the  assessment  of  liquidated  damages  only 
if  it  had  obtained  an  erroneous  written  ruling,  or  erro- 
neous written  approval,  from  the  Wage  and  Hour  Divi- 
sion. (See  Sec.  10  of  the  Portal-to-Portal  Act,  29  U.  S. 
C.  Sec.  259.) 


2.  Under  the  Rules  of  Procedure,  the  District  Court  Erred, 
Both  in  Making  Its  Order  Directing  Release  of  Attached 
Funds  in  Excess  of  Judgment,  and  in  Failing  to  Set  It 
Aside. 

As  stated  in  the  Affidavit  of  William  Kraker  [R.  72], 
Plaintiffs'  counsel  never  received  the  required  notice  of 
either  the  Application  for  Order  Directing  Release  of 
Funds  or  the  Order  made  thereon.  (See  Rule  5(a),  So. 
Dist.  CaHf.  Local  Rules  3(b),  7(a).) 

Further,  defendant  failed  to  file  any  instruments  or 
memorandum  of  points  and  authorities  in  opposition  to 
Plaintiffs'  motion  to  set  aside  said  order.  Under  Southern 
District  California  Local  Rule  3(d),  such  failure  is 
deemed  to  constitute  a  consent  to  the  granting  of  said 
motion. 

Still  further,  Plaintiffs'  counsel  has  never  received  any 
notice  of  the  Minute  Order  denying  said  motion. 

3.  Misconduct  of  Defendant  and  Defendant's  Attorney  Is 
Established,  Not  Only  in  Connection  With  the  Sworn 
Application  for  the  Order  Directing  Release  of  Excess 
Funds,  but  Also  Both  Prior  and  Subsequent  Thereto,  and 
Including  Misrepresentations  at  the  Hearing  on  the  Mo- 
tion to  Set  Aside  Said  Order. 

The  facts  relating  to  the  misconduct  culminating  in  the 
obtaining  of  the  Order  Directing  Release  of  Attached 
Funds  in  Excess  of  Judgment  are  set  forth  in  the  affi- 
davit of  William  Kraker   [R.  71-76,  incl.]. 

Regarding  prior  matters,  attention  is  called  to  Plain- 
tiffs' Brief  and  Memorandum  in  Opposition  to  Motion  to 
Set  Aside  Defaults,  particularly  paragraph  IV,  wherein  it 
was  established  that  Mr.  Leetham  and/or  Mr,  Bamberger 
were  deceiving  the  Court    [R.   34-36],  and  to  Plaintiffs' 
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Brief  in  Opposition  to  Motion  to  Dismiss  Under  Rule 
37(d),  Federal  Rules  of  Civil  Procedure,  in  the  Gindes 
case,  and  the  accompanying  affidavits,  wherein  it  was  es- 
tablished that  defendant,  by  Mr.  Mayer,  its  Secretary- 
Treasurer,  indulged  in  a  bald-faced  perjury  [R.  103-108]. 

Mr.  Leetham's  counter-affidavit  to  the  Motion  to  Set 
Aside  the  Order  Directing  Release  of  Excess  Funds  is  so 
utterly  improbable  as  to  be  unbelievable.  In  his  counter- 
affidavit  he  asserts  that  the  dealings  on  April  2,  3  and  4, 
1958,  were  initiated  by  William  Kraker  [R.  80].  He  also 
states  [R.  81]: 

"The  following  day,  April  3,  1958,  Mr.  Kraker  ap- 
peared in  your  affiant's  office  with  the  document  which 
appears  as  Exhibit  'A'  to  the  Application  for  Order 
Directing  Release,  etc.,  filed  April  7,  1958  (to  which 
reference  is  made  and  the  same  is  herein  incorpor- 
ated). Mr.  Kraker  stated  that  he  had  carefully  com- 
puted the  same  to  include  principal,  interest,  attor- 
ney's fees,  and  costs,  less  deductions." 

At  the  hearing  on  the  motion  Mr.  Leetham  again  as- 
serted : 

"No  one  has  denied  that  the  calculations  were  made 
by  plaintiff." 

The  above  constitutes  deliberate  misrepresentations  by 
Mr.  Leetham,  for  the  initial  contact  and  the  initial  calcu- 
lations were  necessarily  made  by  him.     For  example: 

(a)  William  Kraker  could  not  have  made  the  exact 
computations  without  Mr.  Leetham  having  first  given  him 
the  figures,  for  a  Schedule  of  Deductions  from  the  judg- 
ments were,  in  accordance  with  the  judgments,  to  be  fur- 
nished by  Defendant.  This  Schedule  was  served  on  Kra- 
ker in  Mr.  Leetham's  office  after  Kraker  had  already  pre- 


pared  Exhibit  "A"  [R.  61-63,  Plaintififs'  Conditional 
Order  to  Release  directed  to  Marshal].  This  Schedule 
was  prepared  by  Mr.  Leetham  and  is  dated  April  2nd. 
Thus,  Mr.  Leetham  must  have  given  Kraker  all  the  fig- 
ures before  Kraker  appeared  in  Mr.  Leetham's  office. 

(b)  Mr.  Leetham  must  have  contacted  the  Bank  of 
America  on  April  2nd,  and  probably  prior  thereto,  and 
gotten  in  touch  with  Kraker  thereafter — in  order  for  said 
Exhibit  "A"  to  have  been  drawn  up. 

(c)  In  the  sworn  Application  for  Order  Directing  Re- 
lease of  Funds  itself  the  fact  is  unmistakable  that  Mr. 
Leetham  had  a  very  impelling  reason  for  initiating  a  re- 
lease of  excess  funds  [R.  60-61]  : 

"The  attached  amounts  above  and  beyond  the 
amounts  of  the  judgments  have  been  pledged  to  the 
Director  of  Internal  Revenue,  who  states  that  tax 
liens  will  be  levied  against  the  defendant  unless  the 
same  is  paid  on  Monday,  April  7,   1958.  .  .  ." 

4.     There  Is  No  Merger  of  an  Attachment  Lien  of  Personal 
Property  in  a  Judgment  Lien. 

"In  the  case  of  personal  property,  the  recording  of 
an  abstract  of  judgment  has  no  effect,  i.e.,  a  judg- 
ment lien  only  covers  real  property.  Hence  the  at- 
tachment lien  is  not  merged  and  remains.  (Balzano 
V.  Traeger   (1928),  93   C.  A.  640,  643,   P.  249.)" 

1  Witkin,  Cal.  Proc,  Sec.  82,  Judgment  for  Plain- 
tiff, p.  916. 

"The  doctrine  of  merger  of  attachment  and  judg- 
ment liens  applies  only  to  cases  where  real  property 
has  been  attached,  since  a  judgment  does  not  become 
a  lien  upon  personal  property  although  it  has  been 
attached.     In  such  a  case,  the  attachment  lien  con- 


tinues  after  judgment  to  preserve  the  lien  and  its  pri- 
ority and  to  allow  the  issuance  and  levy  of  execution 
under  the  judgment." 

6  Cal.  Jur.  2d,  Sec.  135,  Merger  of  Lien  and  Judg- 
ment, p.  44. 

5.  Setting  Aside  of  the  Order  Will  Effect  the  Result  to 
Which  Plaintiffs  Are  Entitled  Only  if  the  Court  Re- 
quires Mr.  Leetham  to  Deposit  Into  Court  an  Amount 
of  Money  Equal  to  the  Amount  Heretofore  Released. 

The  basis  of  plaintiffs'  appeal  is  the  failure  of  the  trial 
court  to  assess  defendant  an  equal  amount  in  liquidated 
damages,  or  an  additional  $6,760.16.  (This  figure  does 
not  include  a  duplication  of  court  costs.)  Since  this  is  a 
penalty  rather  than  wages,  plaintiffs  are  entitled  to  the  en- 
tire amount  without  deductions  for  any  payments  for 
taxes,  etc.,  to  be  made  directly  by  defendant.  Thus,  plain- 
tiffs are  entitled,  in  addition  to  the  $5,366.33  on  deposit 
in  court,  to  the  further  security  of  $6,760.16,  and  interest 
thereon  from  March  24,  1958,  and  interest  from  March 
24,  1958  on  the  $5,366.33  on  deposit  in  an  amount  suffi- 
cient to  cover  the  period  of  appeal,  plus  costs  and  attorneys 
fees  on  appeal.  These  figures  total,  conservatively,  an 
additional  $9,000.00.  The  amount  released  from  attach- 
ment pursuant  to  the  Court's  order  is  approximately  that 
amount. 

It  definitely  appears  that  defendant  is  now  insolvent  and 
would  be  unable  to  respond  to  a  new  attachment  restoring 
plaintiffs  to  their  previous  security,  either  in  total  amount 
or  in  priority.  Because  the  impairment  of  plaintiffs' 
rights  was  occasioned  by  Mr.  Leetham's  misconduct,  it  is 
only  appropriate  that  the  Court  require  Mr.  Leetham  per- 
sonally to  deposit  into  court  at  least  $9,000.00  so  as  to 
restore  plaintiffs  to  their  original  secured  position. 
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The  Court  has  the  power  to  make  this  requirement  of 
Mr.  Leethm  under  Rule  60(b),  which  states: 

"On  motion  and  upon  such  terms  as  are  just,  the 
court  may  reHeve  a  party  or  his  legal  representative 
from  a  final  judgment,  order,  or  proceeding  for  the 
following  reasons:  (1)  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect;  =h  *  *  (^3^  fraud  (whether 
heretofore  denominated  intrinsic  or  extrinsic),  mis- 
representation, or  other  misconduct  of  an  adverse 
party." 

6.  Defendant's  Acceptance  of  the  Benefits  of  Exhibit  "A", 
the  Conditional  Order  to  Release,  Constitutes  a  Waiver 
of  Its  Right  to  Appeal. 

Exhibit  "A"  [R.  61-63]  is  referred  to  as  Exhibit  X  in 
the  affidavit  of  William  Kraker  setting  forth  all  the  cir- 
cumstances relating  to  it  [R.  71-76],  wherein  it  is  stated 
[R.  74]  that  Exhibit  "A"  (which  is  only  a  copy)  was 
conditionally  delivered  to  Mr.  Leetham,  one  of  the  condi- 
tions being  Defendant's  acceptance  of  the  various  judg- 
ments. Mr.  Leetham  in  his  sworn  Application  for  Order 
Directing  Release  of  Funds  in  Excess  of  Judgments  and 
Directing  Deposit  of  Funds  in  Registry  of  Court  Pend- 
ing Satisfaction,  admits  at  least  this  much  [R.  60]  :  that 
Kraker  would  not  proceed  in  the  manner  contemplated 
(via  Exhibit  "A")  unless  Defendant  spelled  out  its  sur- 
render of  its  right  to  appeal.  Nonetheless,  while  refusing 
to  spell  out  Defendant's  surrender,  Mr.  Leetham  acted  on 
Exhibit  "A"  and  obtained  a  court  order  thereon.  By  Mr. 
Leetham's  action  Defendant  has  accepted  certain  benefits. 
That  the  benefits  are  substantial  appears  from  Mr.  Lee- 
tham's aforesaid  sworn  Application  [R.  60-61].  It  is 
hornbook  law  that  the  acceptance  of  substantial  benefits 
necessarily   waives   the   right   to   appeal. 
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Conclusion. 

It  is  submitted  that  Plaintiffs  are  each  entitled  to  an 
additional  equal  amount  in  liquidated  damages,  and  that 
Mr.  Leetham  be  required  to  respond  personally  to  the 
extent  that  Defendant  may  be  unable  to  satisfy  the  entire 
amounts  of  the  judgments  as  they  may  finally  be  deter- 
mined. 

Respectfully  submitted, 

William  Kraker, 

Attorney  for  Plaintiffs. 
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Prefatory  Comment. 

One  of  the  customary  offices  of  an  appellant's  opening 
brief  is  to  outline  the  facts  and  the  probable  jurisdictional 
status  of  the  cause.  It  would  seem  that  in  the  most  gen- 
erous evaluation  of  pages  1  and  2  of  the  opening  brief 
of  appellants  Craig,  et  al.  they  have  not  done  so.  There- 
fore, this  Court's  attention  is  respectfully  invited  to  the 
defendant  Far  West's  opening  brief  as  an  appellant, 
heretofore  filed,  and  pages  1  through  3  thereof,  which 
probably  concisely  presents  the  situation  of  the  present 
controversy. 
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A  technique  utilized  in  some  circles  in  past  days  when 
litigating  a  weak  case  was  to  literally  "try"  the  opposing 
attorney  rather  than  the  case.  This  method  is  apparently 
being  again  attempted  on  behalf  of  the  appellants  Craig, 
et  al.  Less  than  nine  pages  are  contained  in  the  "Argu- 
ment" section  of  the  opening  brief  of  appellants  Craig, 
et  al.,  of  which  approximately  six  pages  (pp.  6  to  11), 
or  two-thirds  of  the  "Argument,"  is  devoted  principally 
to  personal  attacks  on  the  writer  of  this  brief.  In  the 
subject  pages,  this  writer's  name  is  mentioned  twenty-one 
times  in  contextual  characterizations  including  "deceiving 
the  Court,"  "unbelievable,"  "deliberate  misrepresenta- 
tions," and  "misconduct."  This  writer,  although  of  the 
opinion  that  many  of  the  points  raised  are  not  properly 
points  on  appeal  here,  will  nevertheless  dispassionately 
answer  in  the  following  pages  every  point  raised.  How- 
ever, this  writer  wishes  to  respectfully  protest  to  this 
Court  a  procedure  highly  likely  to  injure  this  writer 
professionally,  but  because  of  its  privileged  form,  offers 
little  opportunity  of  redress  except  perhaps  the  possibility 
of  admonishment  by  the  Court.  In  this  connection,  per- 
haps it  is  fair  to  point  out  that  as  counsel  for  the  appel- 
lants Craig,  ct  al.  apparently  concedes,  it  is  he  (and  not 
this  writer)  who  is  under  investigation  by  the  State  Bar 
[Tr.  p.  41],  although  we  are  given  his  reassurance  that: 

"Affiant  has  in  fact  acted  with  all  propriety,  and 
the  United  States  Department  of  Labor  attorney, 
with  a  special  competence  in  employees  quasi-class 
actions  affirms  the  proprietv  of  affiant's  conduct." 
[Tr.  p.  41.] 

The   presentation   in   this   response   follows,   as   closely 
as  possible,  the  points  raised  by  the  appellants  Craig,  et  al. 
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ARGUMENT. 

A.  The  Finding  of  the  Trial  Court  That  the  Em- 
ployer-Appellee, Far  West,  Had  Acted  in  Good 
Faith  in  the  Payment  of  Its  Employees  Is  Amply 
Supported  by  Evidence  and  Justified  in  the  Law. 

Testimony  was  received  during-  the  course  of  the  trial 
that  the  defendant  Far  West  had  discussed  the  status  of 
the  plaintiiT  employees  or  parallels  with  the  Wage  and 
Hour  Division  of  the  Department  of  Labor,  and  had  been 
orally  advised  that  they  were  exempt.  Furthermore,  that 
the  defendant  Far  West  had  relied  on  this  verbal  ruling. 
[Tr.  pp.  164-168.] 

The  trial  court  had  a  rather  amazing  change  of  atti- 
tude between  the  date  of  trial,  February  4,  1958  [Tr.  pp. 
256-259],  and  February  7,  1958,  after  it  had  been  in  con- 
tact with  the  Department  of  Labor.  [Tr.  pp.  259-262.] 
Even  so,  the  trial  judge  stated  on  the  latter  date: 

"The  only  testimony  in  the  case  indicates  that  Mr, 
Mitchell  suggested  that  these  people  were  not  covered 
by  the  act,  and  I  am  going  to  accept  that.  I  am  not 
going  to  allow  damages  in  this  case."  [Tr.  pp.  260- 
261.] 

The  Findings  of  Fact  prepared  and  submitted  by  plaintiffs 
in  the  case  of  each  plaintiff  contained  a  finding  substan- 
tially as  follows: 

"VIIL 
"That  defendant's  failure  to  compensate  Craig  for 
such  employment  in  excess  of  forty  (40)  hours  in 
such  workweeks  at  rates  not  less  than  one  and  one- 
half  (1^)  times  the  regular  rates  at  which  he  was 
employed  was  in  good  faith." 


The  appellants  Craig,  et  al.  correctly  point  out  that 
under  Section  260  of  United  States  Code,  it  is  provided 
that  the  court  may  in  its  sound  discretion  withhold  the 
awarding  of  damages  if  shown  to  its  satisfaction  that  the 
employer  acted  in  good  faith  and  had  reasonable  grounds 
to  believe  that  his  act  or  omission  was  not  a  violation  of 
the  Fair  Labor  Standards  Act.  They  go  on  to  argue, 
however,  a  quite  different  proposition,  viz.,  that  the  courts 
are  bound  by  certain  conditions  set  out  in  an  "Inter- 
pretative Bulletin,  General  Statement  as  to  the  Effect  of 
the  Portal-to-Portal  Act  of  1947." 

Fortunately,  this  suggested  emasculation  of  judicial 
function  is  not  the  law.  Failure  to  obtain  mritten  ruling 
from  the  Administrator  of  the  Wage  and  Hour  Division 
of  the  Department  of  Labor  is  simply  not  conclusive 
against  the  employer.  The  matter  of  good  faith  is  one 
of  judicial  discretion.  General  Electric  Co.  v.  Porter,  208 
F.  2d  805;  Van  Dyke  v.  Bluefield  Gas  Co.,  210  F.  2d  620. 

B.  The  District  Court  Acted  Properly  in  Its  Orders 
Subsequent  to  Judgment  With  Regard  to  Attached 
Funds. 

Although  appellants  Craig,  et  al.  appear  to  have  listed 
five  points  of  their  "Argument"  (Sees.  2  to  6)  in  con- 
nection with  the  above,  inferentially  if  not  logically,  their 
attack  is  on  the  foregoing  proposition.  Initially,  their 
appeal  in  this  matter  is  highly  questionable.  The  Order 
of  the  District  Court  complained  of  was  that  dated  April 
7,  1958.  [Tr.  pp.  63-64.]  Judgments  were  entered  in 
the  various  causes  on  March  24,  1958.     [Tr.  pp.  57-59.] 
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Appellants  Craig,  et  al.  have  only  one  notice  of  appeal  in 
the  record.  It  appears  at  page  65  of  the  Transcript, 
and  is  as  follows: 

"Notice  of  Appeal. 
"Notice  Is  Hereby  Given  that  plaintiffs  in  each  of 
the  above  entitled  consolidated  actions  hereby  appeal 
to  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  final  judgment  entered  in  each 
of  these  actions  on  March  24,  1958. 
"Dated:   April  22,  1958." 

Rule  73(b),  Federal  Rules  of  Civil  Procedure,  provides 
in  part:  "The  notice  of  appeal  shall  specify  the  parties 
taking  the  appeal;  shall  designate  the  judgment  or  part 
thereof  appealed  from;  and  shall  name  the  court  to  which 
the  appeal  is  taken."  Although  appellants  Craig,  et  al. 
moved  to  set  aside  the  Order  of  April  7,  1958,  by  notice 
dated  May  1,  1958  [Tr.  p.  71;  see  Counter-Affidavit,  Tr. 
p.  79,  et  seq.],  no  appeal  from  the  Order  of  April  7, 
1958  was  filed  within  thirty  days  of  its  making,  of  its 
partial  denial  on  May  12,  1958  [Tr.  p.  85]  or  of  its 
complete  denial  after  submission  on  May  26,  1958.  [Tr. 
p.  127.] 

The  Court  of  Appeals  may  consider  only  the  order, 
judgment,  or  portion  thereof  designated  by  the  appellant 
in  the  notice  of  appeal.  It  might  well  be  said  in  connec- 
tion with  the  subject  Order  of  April  7,  1958  that  ".  .  . 
the  regularity  of  the  process  and  the  merits  of  the  matter 
were  not  brought  to  this  court  for  review."  Carter  v. 
Powell,  104  F.  2d  428,  430,  cert.  den.  308  U.  S.  611. 


In  the  event,  however,  that  this  Court  should  feel  the 
appellants  Craig,  ct  al.  did  properly  take  an  appeal  in  this 
matter,  the  following  answers  are  made  to  the  contentions 
advanced  by  them: 

1.     The   District  Court   Did  Not  Err  Under  Its  Own  Rules 
or  Under  the   Rule  of  Civil   Procedure. 

A  charge  is  made  by  the  appellants  Craig,  et  al.  that  the 
Order  of  Court  made  April  7,  1958,  was  invalid  for  an 
asserted  lack  of  notice.  Even  assuming  a  lack  of  notice, 
presumably  the  appellants  Craig,  et  al.  are  urging  the  novel 
proposition  that  a  District  Court  is  powerless  to  act 
ex  parte.  This  contention  would  certainly  seem  to  emas- 
culate Rule  77(b),  Federal  Rules  of  Civil  Procedure, 
which  provides  in  part: 

"(b)  Trials  and  Hearings;  Orders  in  Cham- 
bers. All  trial  upon  the  merits  shall  be  con- 
ducted in  open  court  and  so  far  as  convenient  in  a 
regular  court  room.  All  other  acts  or  proceedings 
may  be  done  or  conducted  by  a  judge  in  chambers, 
without  the  attendance  of  the  clerk  or  other  court 
officials  and  at  any  place  wither  within  or  without  the 
district;  but  no  hearing,  other  than  one  ex  parte, 
shall  be  conducted  outside  the  district  without  the 
consent  of  all  parties  afifected  thereby." 

This  seems  to  be  in  conformity  with  Local  Rule  3(2)  (g). 
Southern  District  of   California. 

Appellants  Craig,  et  al.  correctly  state  the  provisions 
of  Local  Rule  3(d),  Southern  District  of  California  as  to 
the  absence  of  a  counter-showing  to  a  motion,  but  seem 
to  overlook  that  such  a  counter-showing  was  actually 
made.  [See  Tr.  pp.  79-84.]  Furthermore,  it  would  seem, 
analytically,  that  the  District  Court  should  be  one  of  the 
best  judges  of  its  own  rules. 
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If  plaintiffs'  counsel  has  never  received  any  notice  of 
the  minute  Order  of  May  26,  1958  [Tr.  p.  127],  as  is 
asserted,  it  does  seem  surprising  that  he  designated  it  in 
his  Designation  to  this  Court  dated  June  13,  1958.  [See 
Tr.  p.  271.] 

C.  Appellants  Have  "Established"  No  "Misconduct" 
or  "Misrepresentations"  on  the  Part  of  Defendant 
and  Defendant's  Attorney. 

It  is  rather  difficult  to  sort  out  the  assorted  material 
included  in  the  brief  of  appellants  Craig,  et  al.  in  connec- 
tion with  the  asserted  "Misconduct  of  Defendant  and  De- 
fendant's Attorney." 

Our  attention  is  invited  to  an  affidavit  of  plaintiffs' 
counsel  which  is  attached  to  a  notice  of  motion  set  for 
May  12,  1958.  [Tr.  p.  70.]  Two  counter-affidavits  were 
filed  to  this  motion.  [Tr.  pp.  79-84.]  A  hearing  was 
actually  held  on  May  12,  1958,  in  which  the  motion  to  hold 
in  contempt  was  denied,  presumably  because  plaintiffs 
could  not  sustain  the  charges  made.  [Tr.  p.  85.]  Al- 
though a  Court  Reporter  was  present,  plaintiffs  did  not 
designate  this  as  part  of  the  record.  Probably,  we  are 
justified  in  presuming  that  the  conflicting  presentations 
made  in  Court  on  May  12,  1958  justified  the  Court  in 
determining  contrary  to  plaintiffs'  contention,  which  it 
did.  [Tr.  p.  85.]  This  seems  to  be  the  law.  Appellate 
Courts  customarily  do  not  substitute  their  own  judgment 
for  that  of  the  trial  court  in  discretionary  rulings  as  to 
setting  aside  the  trial  court's  own  orders  or  judgments. 
Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  Barrett,  246  F. 
2d  846. 


D.  Requiring  Defendant's  Attorney  to  Personally 
Deposit  $9,000.00  Into  Court  Cannot  Be  Justified 
in  Either  Law  or  Fact. 

Close  attention  has  been  given  to  the  arguments  made 
by  appellants  Craig,  et  al.  that  this  writer  personally  de- 
posit $9,000.00  into  Court.  In  view  of  the  factual  con- 
siderations and  undisputed  determinations  made  in  the 
trial  court,  as  heretofore  discussed  in  the  preceding  section 
and  elsewhere  in  this  brief,  it  is  simply  impossible  to 
grasp  the  rationale. 

To  support  this  argument,  appellants  Craig,  et  al.  merely 
refer  us  to  Rule  60(b),  Federal  Rules  of  Civil  Procedure. 
This  Rule  does  provide  that  a  District  Court  may  relieve 
a  party  of  an  order  for  certain  specified  reasons.  Prob- 
ably the  Court  could  give  some  consideration  to  the  ap- 
propriateness of  remedies  not  originally  a  part  of  the 
judgment  or  order.  Nichols  v.  Alker,  235  F.  2d  246. 
But  to  impose  a  substantial  personal  penalty  upon  a  non- 
party to  the  litigation,  as  here  requested,  would  seem 
as  legally  baseless  as  the  plaintiffs  requesting  this  Court 
to  require  the  District  Court  judge  to  deposit  this  money 
— because  he  decided  against  plaintiffs  Craig,  et  al.  in  the 
particular  matter. 

E.  The  District  Court  Has  Inherent  Power  Over  Its 
Own  Process  and  May  Make  Appropriate  Orders 
Applicable  Thereto,  Particularly  Where  the  Status 
of  Attached  Funds  Has  Been  Defined  by  Judg- 
ment. 

In  an  action  where  attachment  is  used,  the  law  of  the 
jurisdiction  in  which  the  District  Court  convenes  is  ap- 
plicable to  this  summary  process.  Rule  64,  Federal  Rules 
of  Civil  Procedure.  To  consider  the  argument  of  ap- 
pellants Craig,  et  al.,  two  factors  are  important: 
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1.  The  Nature  o£  the  Lien  Created  by  Attachment  Is  an 
Inchoate  or  Contingent  One,  Wholly  Dependent  on  the 
Judgment. 

A  great  deal  of  legal  research  time  may  be  eliminated 
if  there  is  a  fundamental  conception  of  what  is  the  nature 
of  an  "attachment  lien."  It  was  unknown  in  the  early 
common  law.  A  suitor's  rights  against  the  defendant 
arose  from  the  judgment  only.  The  judgment  creditor 
had  the  right  to  execution,  as  a  remedy  in  aid  of  the  judg- 
ment, against  "that  which  the  defendant  had  on  the  day 
of  judgment  rendered."  John's  Case,  K.  B.,  31  Edw.  I, 
A.  D.  1303,  Y.  B.  30  and  31,  Edw.  I.,  p.  322.  Because 
of  the  harsh  consequences  which  sometimes  occurred,  e.g., 
the  disposition  of  assets  prior  to  judgment,  rights  to  a 
writ  of  attachment  have  been  commonly  provided  by 
statute.  Section  537  of  the  California  Code  of  Civil 
Procedure  is  typical,  and  is  procedurally  applicable  in  the 
present  instance. 

The  purpose  of  the  attachment  writ,  then,  is  merely  to 
hold  a  certain  priority  on  the  attached  property  pending  a 
determination  by  judgment.  The  Supreme  Court  of  Cali- 
fornia has  stated  that,  "The  attaching  creditor  obtains 
only  a  potential  right  or  a  contingent  lien.  .  .  ." 
Piiissegur  v.  Yarbrough,  29  Cal.  2d  409,  412.  The  Su- 
preme Court  of  the  United  States,  in  recently  reviewing 
the  attachment  law  of  California,  made  this  observation: 

".  .  .  if  the  state  court  itself  describes  the  lien 
as  inchoate,  the  classification  is  'practically  con- 
clusive.' Illinois  V.  Campbell,  329  U.  S.  362,  371. 
The  Supreme  Court  of  California  has  so  described  its 
attachment  lien  in  the  case  of  Piiissegur  v.  Yar- 
brough, 29  Cal.  (2d)  409,  412;  175  P.  (2d)  830,  831, 
by    stating    that,    'The    attaching    creditor    obtains 
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only  a  potential  right  or  a  contingent  lien  .  .  .' 
Examination  of  the  California  statute  shows  that 
the  above  is  an  apt  description.  .  .  .  Thus 
the  attachment  lien  is  contingent  or  inchoate — merely 
a  lis  pendens  notice  that  a  right  to  perfect  a  lien 
exists."  United  States  v.  Security  Trust  &  Savings 
Bank,  340  U.  S.  47,  50. 

The  appellants  Craig,  et  al.,  urge  that  there  is  no 
merger  of  an  attachment  lien  in  a  judgment  lien.  This 
Court  seems  to  have  reached  a  different  conclusion.  In 
Ward  V.  C.  I.  R.,  224  F.  2d  547,  this  Court  stated  at 
page  551 : 

"This  attachment  is  merely  a  sequestration  of  the 
debtor's  funds  to  abide  the  judgment.  They  still 
remain  the  property  of  the  debtor  and  title  to  them 
passes  to  the  attaching  creditor  only  after  a  judg- 
ment in  his  favor  has  been  entered,  in  which  case  the 
lien  of  the  attachment  is  merged  into  that  of  the 
judgment." 

2.  Had  Plaintiffs  Desired  to  Preserve  an  Inchoate  Lien 
Larger  Than  the  Judgment  They  Secured,  the  Law  Pro- 
vides a  Procedure  Which  They  Did  Not  Follow,  and 
Thus  Cannot  Complain  in  Having  Lost  Statutory  Lien 
Rights. 

Finally,  there  is  a  congenital  statutory  difficulty  in 
plaintiffs'  contentions  concerning  attachment  liens  under 
the  California  law.  Plaintiffs'  claims  in  their  lawsuits 
totaled  around  $14,000.00.  Judgments  were  recovered 
in  the  neighborhood  of  $6,000.00.  Certainly  it  takes  no 
legal  argument  to  demonstrate  that  as  to  the  difference 
between  the  claims  and  the  judgments,  the  defendant  was 
the  successful  litigant. 
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How  does  the  unsuccessful  plaintiff  in  California  pre- 
serve his  attachment  lien  on  appeal?  Section  946  of  the 
Code  of  Civil  Procedure  provides,  as  in  part : 

".  .  .  An  appeal  does  not  continue  in  force  an 
attachment,  unless  an  undertaking  be  executed  and 
filed  on  the  part  of  the  appellant  .  .  .  ;  and  un- 
less, within  five  days  after  written  notice  of  the  entry 
of  the  order  appealed  from,  such  appeal  be  perfected." 

If  no  appeal  is  effected  and  stay  bond  posted  within 
the  statutory  time,  the  attachment  is  discharged.  Section 
553,  Code  of  Civil  Procedure.  Section  946,  Code  of  Civil 
Procedure,  making  appeal  ineffective  to  continue  attach- 
ment in  force  unless  an  undertaking  is  filed,  applies  also 
to  an  appeal  by  plaintiff  from  a  judgment  deemed  inade- 
quate. Stockton  Theatres,  Inc.  v.  Palermo,  47  Cal.  2d 
469. 

F.  Compliance  With  an  Order  of  Court  by  Defendant 
Does  Not  Effect  a  Surrender  of  Its  Appellate 
Rights. 

Appellants  Craig,  et  al.  argue  that  the  defendant  Far 
West  should  have  no  right  to  appeal  because  of  an  as- 
serted "waiver."  Ordinarily,  if  an  argument  of  this 
character  can  be  made,  it  would  seem  that  it  should  be 
made  as  a  response  to  the  cross-appeal  actually  presented 
(on  which  the  defendant  Far  West  has  already  filed  its 
opening  brief),  rather  than  as  a  part  of  the  appellants 
Craig,  et  al.  appellate  case — on  which  it  can  have  no  con- 
ceivable effect,  except  perhaps  psychologically.  Although 
the  defendant  Far  West  hesitates  to  burden  this  Court 
with  a  possible  repetitive  argtmient,  prudence  dictates  that 
a  short  comment  be  made  in  the  event  the  plaintiffs  Craig, 
et  al.  elect  not  to  file  a  response  to  the  cross-appeal  of  the 
defendant  Far  West. 
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Aside  from  all  controversy  as  to  motives  and  purposes, 
the  fact  remains  that  what  the  defendant  Far  West  has 
done  is  deposit  the  total  monies  found  due  under  the 
judgment,  pursuant  to  express  Order  of  Court  [Tr.  pp. 
63-64]  into  the  Court  registry.  Aside  from  the  con- 
tingencies which  the  appellants  Craig,  et  al.  now  seem  to 
urge,  the  fact  remains  that  the  Order  of  Court  was  based 
upon  and  conforms  exactly  in  amounts  to  a  document 
prepared  by  counsel  for  appellants  Craig,  et  al.  [Tr.  pp. 
61-63.]  This  latter  document  was  approved  by  defend- 
ant Far  West's  counsel  on  the  express  written  reservation 
''Approved  and  Agreed  to,  to  avoid  the  necessity  of  ex- 
ecution." To  employ  an  introductory  phrase  of  appel- 
lants Craig,  et  al.,  ''it  is  hornbook  law  that"  the  payment 
of  a  judgment  by  a  defeated  party,  particularly  where  it 
is  done  to  avoid  the  necessity  of  execution,  as  here,  does 
not  constitute  the  waiver  of  rights  of  appeal.  Dakota 
County  V.  Glidden,  113  U.  S.  222,  224;  Puget  Sound  Nav. 
Co.  V.  Nelson,  59  F.  2d  697;  The  Barge  No.  25,  14  F. 
2d  107. 

Conclusion. 

The  appeal  of  the  appellants  Craig,  et  al.,  being  founded 
in  neither  law  nor  equity,  should  be  denied. 

Respectfully  submitted, 

Julius  A.  Leetham, 

Attorney  for  Defendant  Far  West  Engineering 
Co.,  Inc.,  as  Appellee. 
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ARGUMENT. 
1.      The  Work  Here   Involved   Is   Clearly   Interstate 

Commerce. 

That  Hughes  Aircraft  Company  is  engaged  in  interstate 
commerce  is  admitted  [R.  244].  Each  of  the  plaintiffs 
spent  all  or  a  substantial  portion  of  his  time  at  drafting 
or  design  work  intended  for  Hughes  Aircraft  Company. 
These  drafts  and  designs,  for  example,  were  for  elec- 
tronic and  electromechanical  mobile  test  equipment  to  be 
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sent  to  Tucson,  Arizona,  and  Holloman  Air  Force  Base, 
and  all  over  the  world  for  the  Air  Force  to  use  in  check- 
ing missiles  [e.g.,  R.  223-224]. 

Apparently,  it  is  Defendant's  contention  that  drafts 
and  design  are  not  "goods,"  and  that  therefore  the  Fair 
Labor  Standards  Act  does  not  come  into  operation  at  all, 
regardless  of  the  fact  that  interstate  commerce  is  other- 
wise involved. 

"Goods,"  as  defined  by  Section  3(i)  of  The  Act  (29 
U.  S.  C,  Sec.  203(i))  means  "goods  .  .  .,  wares, 
products,  commodities,  merchandise,  or  articles  or  sub- 
jects of  commerce  of  any  character,  or  any  part  or  in- 
gredient thereof,  .  .  ."  (Italics  supplied.)  The  range 
and  nature  of  articles  which  may  be  considered  as  "goods" 
under  this  sweeping  definition  is  virtually  unlimited. 

Defendant's  counsel,  at  page  5  of  its  Opening  Brief, 
cites  Collins  v.  Ford,  Bacon  &  Davis,  71  Fed.  Supp.  229 
(D.  C.  Pa.,  1946),  as  supporting  Defendant's  position. 
The  facts  in  that  case  were  wholly  different,  however, 
and  that  court  offers  the  dictum,  precisely  applicable  to 
the  facts  present  here,  at  page  230: 

"Plans,  designs  and  letters  by  which  information 
is  transmitted  can  be  considered  'goods'  only  when 
the  plans  themselves  or  the  information  contained  in 
the  letters  is  the  thing  which  the  employer  sells  and 
his  customers  buy." 

Similarly,  Defendant,  at  page  5  of  its  Opening  Brief, 
cites  McComb  v.  Turpin,  81  Fed.  Supp.  86  (D.  C.  Md., 
1948),  where  the  facts  again  are  quite  different.  And 
here,  too,  that  court,  at  page  89,  offers  the  reasoned 
dictum  in  support  of  Plaintiffs  on  the  facts  present  here, 
and  it  quotes  the  above  quoted  Ford,  Bacon  &  Dazns  case 
dictum. 
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None  of  the  other  cases  cited  by  Defendant  even  re- 
motely bears  on  the  facts  present  here. 

As  opposed  to  Defendant's  cited  cases,  the  dictum  at 
page  790  in  Bosant  v.  Bank  of  New  York,  156  F.  2d 
787  (C.  A.  2d  N.  Y.,  1946)  is  particularly  persuasive: 

''In  so  far  as  the  Bank's  business  consists  of  pre- 
paring, executing  or  validating  bonds,  shares  of 
stock,  commercial  paper,  bills  of  lading  and  the  like, 
it  is  engaged  in  'producing  goods  for  commerce'; 
and  included  in  this  are  any  activities  necessary  to  the 
effectiveness  of  the  documents  even  though,  as  an 
example,  it  be  no  more  than  registering  a  share  or  a 
series  of  bonds.  On  the  other  hand  the  mere  writing 
of  letters  or  the  drawing  of  papers,  which  have  no 
value  of  their  own  except  as  records,  are  not  to  be 
counted." 

In  any  event,  Defendant's  counsel  leads  us  astray  as 
he  attempts  to  confine  argument  to  the  question  of 
"goods."  The  inquiry  into  the  applicability  of  The  Act 
is  more  properly  directed  to  the  word  "produced,"  which 
is  defined  in  Section  3(j)  of  The  Act  (29  U.  S.  C  Sec 
203(j))  as: 

".  .  .  produced,  manufactured,  mined,  handled, 
or  in  any  other  manner  worked  on  in  any  State ;  and 
for  the  purposes  of  this  Act  an  employee  shall  be 
deemed  to  have  been  engaged  in  the  production  of 
goods  if  such  employee  was  employed  in  producing, 
manufacturing,  mining,  handling,  transporting,  or 
in  any  other  manner  working  on  such  goods,  or  in 
and  closely  related  process  or  occupation  directly  es- 
sential to  the  production  thereof,  in  any  State." 
(Italics  supplied.) 


The  drafts  and  designs  involved  here  are  indisputably 
a  "closely  related  process  or  occupation  essential  to  the 
production"  of  Hughes  Aircraft  Company  goods,  which 
in  turn  are  admittedly  in  interstate  commerce.  Under 
the  provisions  of  the  above  subparagraph  it  is  not  even  a 
requirement  that  the  drafts  and  designs  ever  move  across 
any  state  lines. 

While  there  is  a  wealth  of  authority  generally  in  sup- 
port of  Plaintiffs'  position,  counsel  has  found  only  one 
case  precisely  in  point.  McComb  v.  Eimco  Corp.,  83  Fed. 
Supp.  635  (D.  C.  Utah,  1949),  holds  that  employees  in  the 
engineering  department  of  a  manufacturer  of  filters  and 
mining  equipment,  engaged  in  the  designing  of  filters 
and  in  the  detailing  of  those  designs,  were  "engaged  in  the 
production  of  goods  for  interstate  commerce  and  in  proc- 
esses and  occupations  necessary  thereto"    (p.  638). 

2.  Defendant  Being  in  Default  at  the  Time,  Plain- 
tiff Gindes  Was  Not  Properly  Served  With  a 
Subpoena  Re  Deposition. 

The  default  of  Defendant  in  the  Gindes  case  was 
properly  entered  by  the  Clerk  on  December  31,  1957  [R. 
24].  A  Subpoena  re  Deposition  was  served  on  Gindes 
on  January  7,  1958  [R.  91].  The  default  of  Defendant 
was  not  set  aside  by  the  Court  until  January  13,  1958 
[R.  131],  and  no  service  of  process  was  thereafter  made 
by  Defendant  on  Gindes. 


3.  The  Court  Has  Properly  Exercised  Its  Discretion 
in  Denying  Defendant's  Motions  to  Dismiss  for 
Failure  of  Gindes  and  Linick  to  Appear  for  Their 
Depositions. 

On  January  28,  1958,  the  Court  denied  Defendant's 
motions  to  dismiss  under  Rule  37(d)  without  prejudice  to 
renewal  of  the  motion  at  time  of  trial  [R.  120].  On 
April  4,  1958,  the  Court  denied  Defendant's  renewed 
motions  made  after  trial  and  entry  of  judgment  [R.  122]. 

Even  if  there  had  been  some  facts  properly  discover- 
able from  Gindes  and  Linick,  they  had  good  and  sufficient 
reason  for  being  excused  from  the  taking  of  depositions 
at  the  time  scheduled,  as  appears  in  the  Brief  in  Opposi- 
tion to  Motion  to  Dismiss  and  the  supporting  affidavits 
[R.   103-108]. 

Moreover,  there  was  nothing  in  fact  discoverable  from 
Gindes  or  Linick,  considering  the  basis  on  which  the 
Court  rendered  its  judgment.  Plaintiffs  accepted  De- 
fendant's payroll  records  [Deft.  Exs.  A-J],  which  set 
forth  the  hours  worked,  the  earnings,  and  the  fact  that 
Plaintiffs  were  each  employed  and  paid  at  hourly  rates. 
It  was  never  disputed  that  each  of  the  plaintiffs  worked 
a  substantial  portion  of  his  time  on  drafts  and  designs 
for  Hughes  Aircraft  Company,  which  was  clearly  engaged 
in  interstate  commerce.  Thus,  no  evidentiary  facts  were 
ever  really  in  issue.  The  two  issues  remaining  are  purely 
matters  of  law:  (a)  whether  drafts  and  designs  are 
"goods"  in  interstate  commerce,  and  (b)  whether  Plain- 
tiffs are  necessarily  covered  by  the  time-and-a-half  bene- 
fits of  the  Fair  Labor  Standards  Act  because  they  were 
paid  on  an  hourly  basis. 


4.  There  Was  No  Guaranteed  Compensation  Ar- 
rangement Excepting  Defendant  From  Overtime 
Rate  Principles. 

Defendant  had  no  flat  salary  or  fee  arrangement  with 
Plaintiffs  and  thus  does  not  come  within  the  exemptions 
of  Section  13(a)  of  the  Fair  Labor  Standards  Act  (29 
U.  S.  C,  Sec.  213(a)),  as  defined  by  the  Administrator 
in  29  C.  F.  R.,  Part  541,  Sections  541.100,  541.200, 
541.300. 

Defendant,  at  page  19  of  its  Opening  Brief,  asserts 
that  there  was  a  guarantee  arrangement  but  at  the  same 
time  admits  that  Plaintiffs  deny  this.  The  Court  has 
accepted  the  Plaintiffs'  testimony,  which,  in  turn,  is  fur- 
ther supported  by  the  payroll  records  [Deft.  Exs.  A-J]. 
Moreover,  even  if  there  had  been  a  guarantee  of,  say, 
forty-five  hours  weekly  to  hourly  rate  employees,  this 
would  not  convert  Plaintiffs  into  employees  on  a  salary 
or  fee  basis. 

Rather,  the  inquiry  is  to  the  possible  application  of 
Section  7(e)  of  The  Act  (29  U.  S.  C,  Sec.  7(e)),  which 
provides : 

"No  employer  shall  be  deemed  to  have  violated 
subsection  (a)  by  employing  any  employee  for  a 
workweek  in  excess  of  forty  hours  if  such  employee 
is  employed  pursuant  to  a  bona  fide  individual  con- 
tract, or  pursuant  to  an  agreement  made  as  a  result 
of  collective  bargaining  by  representatives  of  em- 
ployees, if  the  duties  of  such  employee  necessitate 
irregular  hours  of  work,  and  the  contract  or  agree- 
ment (1)  specifies  a  regular  rate  of  pay  of  not  less 
than  the  minimum  hourly  rate  provided  in  section 
6(a)  and  compensation  at  not  less  than  one  and 
one-half   times    such   rate    for   all   hours    worked    in 
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excess  of  forty  in  any  workweek,  and  (2)  provides 
a  weekly  guaranty  of  pay  for  not  more  than  sixty 
hours  based  on  the  rates  so  specified." 

But  there  is  neither  such  a  bona  fide  individual  con- 
tract or  such  a  collective  bargaining  agreement  nor,  in- 
deed, any  testimony  relating  thereto. 

Conclusion. 

It  is  submitted  that  Plaintiffs  are  each  entitled  to  an 
equal  amount  in  liquidated  damages,  and  that  Mr. 
Leetham  be  required  to  respond  personally  to  the  extent 
that  Defendant  may  be  unable  to  satisfy  the  entire 
amounts  of  the  judgments  as  they  may  finally  be  deter- 
mined. 

Respectfully  submitted, 

William  Kraker, 

Attorney  for  Plaintiffs  Appellees- Appellants. 
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REPLY  BRIEF  OF  FAR  WEST  ENGINEERING 
COMPANY,  INC.  AS  AN  APPELLANT. 


Introduction. 

The  "Answering  Brief  of  Plaintiffs  Appellees-Appel- 
lants" Craig,  et  al.,  deals  with  only  three  of  the  four 
topics  raised  in  the  "Opening  Brief"  filed  on  behalf  of 
Far  West  as  an  appellant.  For  this  reason,  this  discussion 
will  be  confined  solely  to  the  three  points  raised. 
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ARGUMENT. 

A.  The  Work  Here  Involved  Is  Not  "Interstate 
Commerce"  Within  the  Meaning  of  the  Applicable 
Legislation. 

The  essential  factual  contentions  set  forth  in  the  Open- 
ing Brief  of  Far  West  (Op.  Br.  pp.  4-6)  remain  un- 
challenged. Thus,  it  is  undisputed  that  what  we  are  here 
considering  is  the  performance,  supervision,  and  direction 
of  design  engineering  and  drafting  work — all  in  Cali- 
fornia and  at  California  facilities  by  California  engineers. 
Goods,  as  such,  were  not  produced,  nor  were  tools  or 
dies  fabricated  to  produce  the  same. 

By  way  of  argument,  following  the  technique  hereto- 
fore established,  our  attention  is  called  to  this  writer  with 
the  following  phrasing:  ''.  .  .  Defendant's  counsel 
leads  us  astray  as  he  attempts  to  .  .  ."  Two  cases, 
cited  by  defendant  Far  West  in  its  opening  brief,  Collins 
V.  Ford,  Bacon  &  Davis,  71  Fed.  Supp.  229,  McComb  v. 
Turpin,  81  Fed.  Supp.  86,  are  described  as  having  dif- 
ferent facts  than  the  present  case.  Yet  no  attack  is 
made  on  the  fundamental  propositions  these  cases,  among 
others,  were  cited  to  support.  For  clarity,  let  us  review 
the  logical  sequence  of  the  propositions  advanced  by  the 
defendant  Far  West,  as  an  appellant,  in  its  opening  brief, 
with  a  portion  of  the  authority  cited: 

1.  Congress  did  not,  in  the  enactment  of  the  Fair 
Labor  Standards  Act  (29  United  States  Code,  Sec- 
tion 201,  et  seq.)  exercise  the  full  measure  of  its 
commerce  power,  but  instead  proposed  to  leave  local 
business  to   state   regulation. 

E.  C.  Schroeder  Co.  v.  Clifton,  153  F.  2d  385. 
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2.  Courts  should  not  by  forced  argument  extend 
congressional  enactment  beyond  their  reasonable  con- 
fines in  assertions  of  interstate  commerce. 

Jenkins  v.  Durkin,  208  F.  2d  94. 

3.  Nearness  to  or  possible  implication  in  inter- 
state commerce  is  not  the  test.  The  term  "engaged  in 
interstate  commerce"  as  used  in  the  Act  is  not  one 
merely  limited  by  the  power  of  imagination. 

Mateo  V.  Auto  Rental  Co.,  240  F.  2d  831. 

4.  It  is  the  nature  of  the  employee's  work  rather 
than  the  nature  of  the  employer's  business  which 
brings  him  within  or  excludes  him  from  the  Act. 

Johnston  v.  Cotton  Producers  Assn.,  244  F.  2d  553. 

(a)  Even  in  cases  where  the  employees  work  on 
materials  brought  in  from  outside  of  the 
state,  coverage  is  not  automatic. 

Selhy  V.  J.  A.  Jones  Const.  Co.,  175  F.  2d  143. 

(b)  Nor  is  coverage  automatic  because  the  em- 
ployer engages  in  interstate  commerce  or  has 
offices  in  various  states. 

Mitchell  V.  Household  Finance  Corp     208  F    2d 
667. 

(c)  Nor  is  coverage  automatic  even  if  employees 
are  working  on  a  road  or  dock  from  which 
interstate  commerce  may  be  carried  on  and 
therefore  would  facilitate  the  same. 

Koepfle  V.  Faravaglin,  200  F.  2d  191 ; 

Nieves  v.  Standard  Dredging  Corp.,  152  F.  2d  719. 


(d)  Nor  is  coverage  automatic  even  where  em- 
ployees cross  state  lines  to  perform  their 
duties. 

Mitchell  V.  Kroger  Co.,   150  Fed.  Supp.  30. 

To  the  foregoing  analysis,  itself,  the  plaintiffs  Craig, 
et  al.,  make  no  reply,  but  content  themselves  with  a 
critique  of  defendant  Far  West's  "apparent"  usage  of 
certain  words,  such  as  "goods"  and  "produced."  Actually, 
the  cause  here  is  not  a  problem  in  semantics,  and  it  is 
surprising  to  see  it  approached  from  such  an  angle.  The 
undisputed,  unchallenged  summary  of  the  work  and  duties 
of  the  plaintiffs  is  given  in  Section  C  of  defendant  Far 
West's  opening  brief.  (See  Far  West's  Op.  Br.  pp. 
9-14.)  Reference  to  the  payroll  records  will  show  them 
all  highly  paid  employees.  [Exs.  A  through  J;  cf.,  Tr. 
p.  177,]  All  had  professional  qualifications  and  either 
did  or  supervised  the  doing  of  design  engineering.  The 
work  performed  was  done  solely  in  California.  One 
plaintiff  only,  Carl  L.  Clement,  would  from  time  to  time 
travel  to  Tucson,  Arizona  to  pick  up  work  or  papers  or 
to  return  completed  work  for  Hughes,  Tucson.  Of  Mr. 
Clement,  at  the  conclusion  of  his  own  testimony,  the  trial 
judge  remarked  [Tr.  p.  224]  : 

"The  Court:  I  suggest  that  you  have  the  other 
people.  I  will  tell  you,  I  am  not  going  to  allow 
this  man  anything,  because  I  can't  see  how  this  man 
would  be  entitled  to  one  penny.  Do  you  think  so 
under  the  testimony  he  has  given?  You  are  just 
wasting  my  time  and  wasting  your  own  time  wast- 
ing this  man's  time." 

The  Department  of  Labor  cited  the  decision  of  Mc- 
Comh  V.   Tiirpin,  81   Fed.   Supp.  86  in  its  Interpretative 
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Bulletin,  Part  776,  Subpart  A,  General  (May,  1950), 
Title  29,  Chapter  V,  Code  of  Federal  Regulations 
(776.19(b)   (2)),  saying: 

''On  the  other  hand,  the  legislative  history  makes 
it  clear  that  employees  of  a  'local  architectural  firm' 
are  not  brought  within  the  coverage  of  the  Act  by 
reason  of  the  fact  that  their  activities  'include  the 
preparation  of  plans  for  the  alteration  of  buildings 
within  the  state  which  are  used  to  produce  goods  for 
interstate  commerce.'  Such  activities  are  not  'directly 
essential'  enough  to  the  production  of  goods  in  the 
buildings  to  establish  the  required  close  relationship 
between  their  performance  and  such  production  when 
they  are  performed  by  employees  of  such  a  'local' 
firm." 

In  a  somewhat  broader  sense,  the  Supreme  Court,  in 
declaring  maintenance  employees  in  a  building  including 
a  large  number  of  tenants  in  interstate  commerce  as 
exempt  from  the  provisions  of  the  Fair  Labor  Standards 
Act,  stated  {10  East  40th  Street  Building,  Inc.  v.  Callus, 
325  U.  S.  578,  at  page  583): 

"Mere  separation  of  an  occupation  from  the  physi- 
cal process  of  production  does  not  preclude  applica- 
tion of  the  Fair  Labor  Standards  Act,  But  remote- 
ness of  a  particular  occupation  from  the  physical 
process  is  a  relevant  factor  in  drawing  the  line. 
Running  an  office  building  as  an  entirely  independent 
enterprise  is  too  many  steps  removed  from  the  physi- 
cal process  of  the  production  of  goods.  Such  re- 
moteness is  insulated  from  the  Fair  Labor  Standards 
Act  by  these  considerations  pertinent  to  the  Federal 
system  which  led  Congress  not  to  sweep  predomi- 
nantly local  situations  within  the  confines  of  the  Act. 
To  assign  the  maintenance  men  of  such  an  office 
building  to  the  productive  process  because  of  manu- 


facturing  enterprises  is  to  indulge  in  an  analysis  too 
attenuated  for  appropriate  regard  to  the  regulatory- 
power  of  the  States  which  Congress  saw  fit  to  re- 
serve to  them.  Dialetic  inconsistencies  do  not  weaken 
the  validity  of  practical  adjustments,  as  between 
the  state  and  federal  authority,  when  Congress  has 
cast  the  duty  of  making  them  upon  the  Courts.  Our 
problem  is  not  an  exercise  in  scholastic  logic." 

B.  The  Plaintiffs  Philip  Gindes  and  James  M.  D. 
Linick,  Having  Invoked  the  Jurisdiction  of  the 
District  Court,  but  Refusing  to  Submit  to  Dis- 
covery Under  the  Federal  Rules  of  Civil  Pro- 
cedure, Should  Have  Their  Actions  Dismissed. 

Here,  again,  there  is  no  dispute  in  the  factual  situa- 
tion. The  plaintiffs  Craig,  et  al.  occupy  about  a  page  and 
one  half  of  their  answering  brief  in  regard  to  this  general 
subject,  but  they  leave  unanswered  the  question  the  de- 
fendant Far  West  posed  in  its  opening  brief:  May 
plaintiffs,  who  invoked  the  jurisdiction  of  the  Federal 
Court,  with  impunity  flout  the  very  discovery  principles 
there  established?  Perhaps  they  intended  to  answer  in- 
ferentially  in  the  afifirmative.  As  set  in  defendant  Far 
West's  opening  brief  (Op.  Br.  pp.  6-8)  at  greater  length, 
these  are  the  undisputed  facts: 

1.  Both  plaintiffs,  Gindes  and  Linick,  were  served 
with  a  subpoena  re  deposition.  [Tr.  pp.  90-91, 
117-118.] 

2.  Timely  notice  of  the  taking  of  these  plaintiffs 
depositions  was  given  to  opposing  counsel.  [Tr. 
pp.  19-21.] 

3.  Counsel  for  these  two  plaintiffs  moved  the 
District  Court  for  protection  and  delay  of  the  deposi- 
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tions  [Tr.  pp.  98-99,  137],  which  motions  the  Court 
denied  on  hearing,  stating: 

"I  think  if  the  plaintiffs  come  here  and  want  the 
process  of  this  court  they  had  better  be  prepared 
to  submit  to  its  processes."     [Tr.  p.  138.] 

4.  The  plaintiffs  Gindes  and  Linick  did  not  appear 
for  the  taking  of  their  depositions.  [Tr.  pp.  92- 
102.] 

5.  Defendant  Far  West's  motion  to  dismiss  the 
two  plaintiffs  was  "denied  without  prejudice  to  its 
renewal  at  the  time  of  trial."     [Tr.  pp.  109,  120.] 

6.  Neither  plaintiff,  Gindes  or  Linick,  appeared 
at  the  time  of  trial,  their  counsel  there  reporting 
[Tr.  p.  224] : 

"Mr.  Kraker:  Mr.  Gindes  is  on  defense  work  in 
Philadelphia.  He  should  be  back  within  a  few  days. 
,     .     .     Linick  is  not  available." 

7.  Defendant  Far  West's  renewed  motions  to 
dismiss  plaintiffs  Gindes  and  Linick  [Tr.  pp.  109- 
110,  120]  were  summarily  denied  by  Judge  Solomon. 
[Tr.  pp.  112,   122.] 

Such  a  recital  makes  a  mockery  of  discovery  proceed- 
ings. Here  the  defendant  Far  West,  in  spite  of  the  most 
diligent  efforts,  was  unable  to  examine  the  plaintiffs 
Gindes  and  Linick  from  the  time  of  filing  of  complaint 
through  judgment.  Without  citation  of  authority,  the 
plaintiffs  Craig,  et  al.,  give  two  justifications,  viz.,  a 
default  in  the  Gindes  case,  and  "there  was  nothing  of  fact 
discoverable  from  Gindes  or  Linick,  .  .  ."  Both  the 
record  and  common  sense  dispute  these  propositions. 


I. 

The  Gindes  Case  Was  Never  Properly  in  Default  but  in  Any 
Event  the  Facts  Do  Not  Justify  Plaintiff's  Ignoring 
Court  Process. 

Even  though  within  ten  days  of  a  determination  on  a 
motion  to  dismiss,  default  was  applied  for  in  the  Gindes 
case.  [Tr.  pp.  21-24.]  Noting  the  attempt  made  to  ob- 
tain default,  the  defendant  Far  West  moved  to  set  aside 
the  same  promptly.  [Tr.  pp.  25-30.]  Hearing  was  held 
on  this  motion  and  determination  in  favor  of  defendant 
Far  West's  position  was  made  on  January  13,  1958  [Tr. 
p.  43],  and  before  the  scheduled  appearance  of  the  plain- 
tiff Gindes  pursuant  to  notice  and  subpoena  on  January 
14,  1958.  [Tr.  pp.  90-91.]  In  setting  aside  the  attempted 
defaults  on  January  13,  1958,  the  Court  remarked  [Tr. 
p.  131]: 

"The  Court :  I  think  the  defaults  were  prematurely 
taken,  counsel.  I  do  not  think  there  is  any  excuse 
for  them  having  been  entered,  and  the  motion  to  set 
aside  the  defaults  is  granted." 

At  the  same  hearing,  on  January  13,  1958,  the  plaintiffs 
Gindes'  and  Linick's  motions  for  protection  and  for  de- 
lay in  the  taking  of  their  depositions  as  set  for  a  date 
thereafter,  came  on  for  determination.  During  his  argu- 
ment, counsel  for  plaintiffs  stated  as  follows  [Tr.  p. 
137]: 

"All  of  the  plaintiffs  have  been  subpoenaed  for  the 
taking  of  their  depositions  on  January  14th.  Technic- 
ally the  plaintiffs  under  dispute  did  not  have  to  re- 
spond to  the  subpoena.  However,  I  am  not  arguing 
that." 

At  the  conclusion  of  the  hearing,  the  Court  announced 
from  the  bench  that  the  motions  to  continue  the  time  of 
taking  depositions  would  be  denied.     [Tr.  p.  38.]     This 
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was  formalized  by  minute  order  the  same  date.     [Tr.  p. 
43.] 

In  its  opening  brief  (Op.  Br.  p.  8),  the  defendant  Far 
West  has  set  forth  the  appHcable  law,  to  which  the 
plaintiffs  have  given  no  response  of  authority.  It  would 
be  difficult  to  imagine  a  more  patent  disregard  of  Court 
process  or  the  rights  of  a  party  litigant.  With  an  un- 
contradicted record,  if  the  Federal  Rules  of  Civil  Pro- 
cedure, and  particularly  Rule  37(d)  thereof,  mean  any- 
thing, this  is  not  an  appropriate  area  of  discretion.  Dis- 
obedience of  judicial  process  should  carry  the  conse- 
quences the  law  provides,  or  we  should  frankly  abandon 
the  concept  of  the  authority  of  judicial  process  in  favor 
of  a  rule  of  convenience. 

II. 

Failure  of  the  Plaintiffs  Gindes  and  Linick  to  Observe  the 
Court's  Subpoena  Re  Deposition  Is  Not  Excused  by 
Their  Assertion  That  "There  Was  Nothing  in  Fact 
Discoverable   From"   Them. 

The  fact  that  plaintiffs  contend  to  the  contrary  is  sur- 
prising. It  is  less  surprising  that  plaintiffs  are  unable 
to  cite  a  single  authority  to  support  their  remarkable 
proposition.  It  is  submitted  that  there  is  no  such  au- 
thority, and  that  such  a  position  is  intellectually  insup- 
portable. 

In  view  of  the  uncontradicted  facts  heretofore  set  out, 
one  may  feel  morally  confused  at  plaintiff's'  position. 
However,  one  cannot  fail  to  feel  logically  outraged.  What 
right  does  the  adverse  party  have  to  adjudicate  in  ad- 
vance the  course,  scope,  and  value  of  a  particular  line 
of  discovery  inquiry  to  a  particular  litigant?  This  Court 
has  heretofore  spoken  to  uphold  the  sanctions  supporting 
the  discovery  process. 

Collins  V.  Way  land,  139  F.  2d  677. 
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C.      Plaintiffs   Were    Exempted   From   the   Overtime 
Provisions  of  the  AppHcable  Legislation. 

I. 
By    Reason    of    the    Court's    Findings. 

Pursuant  to  the  trial  court's  direction,  plaintiffs  sub- 
mitted and  the  Court  signed  in  each  of  the  within  cases 
a  finding  substantially  as  follows   [Tr.  p.  47]  : 

"VIII. 
That  defendant's  failure  to  compensate  Craig  for 
such  employment  in  excess  of  forty  (40)  hours  in 
such  workweeks  at  rates  not  less  than  one  and  one- 
half  (1^)  times  the  regular  rates  at  which  he  was 
employed  was  in  good  faith." 

Section  258  and  259  (29  United  States  Code)  provide 
that  liability  or  punishment  will  not  accrue  to  the  em- 
ployer who,  acting  in  "good  faith"  upon  the  approval 
or  interpretation  of  the  Department  of  Labor,  fails  to 
pay  overtime  compensation  under  the  Fair  Labor  Stand- 
ards Act. 

This  cause  is  not  past  the  contention  stage.  The  trial 
court,  based  upon  evidence  in  the  record  [see,  e.g.,  Tr. 
pp.  164-167],  made  the  finding  quoted  above  that  the  de-  - 
fendant  Far  West's  failure  to  compensate  plaintiffs  for 
employment  in  excess  of  40  hours  per  week  ''was  in  good 
faith."  As  previously  declared  by  this  Court  in  a  case 
of  similar  character,  Lassiter  v.  Guy  F.  Atkinson  Co., 
176  F.  2d  984,  at  page  993: 

''Whether  the  employers  here  acted  in  good  faith 
is  essentially  a  question  of  fact.  This  fact  has  been 
found  by  the  trial  court." 

It  is  possible  to  make  the  argument  that  the  approval  or 
interpretation  must  invariably  be  (1)  in  writing,  and  (2) 
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by  the  Wage  and  Hour  Division  of  the  Department  of 
Labor.  The  Courts  have  not  required  so  inflexible  and 
wooden  an  approach. 

See 

Reed  v.  Murphy,  232  F.  2d  668,  674. 

II. 
The   Evidence   Confirms   the   Exemption   Status   of   Plaintiffs 
by  Reason  of  a  Guaranteed   Compensation  Arrangement. 

The  appHcable  statutory  law  and  regulations  are  set 
forth  in  the  defendant  Far  West's  opening  presentation. 
(Op.  Br.  pp.  14-20.)  Plaintiffs  sweepingly  reject  de- 
fendant's analysis,  but  give  us  little  to  justify  the  generali- 
zation made. 

Aside  from  the  presentation  of  defendant  Far  West,  re- 
ferred to  above,  additional  corroboration  exists  in  the 
record.  An  examination  of  Exhibits  A  through  J  shows 
the  following,  as  testified  by  the  defendant  Far  West's 
president  [Tr.  p.  159]  : 


Plaintifif's 
Name 

Amount  for  40  Hrs. 

5  Hrs.  Overtime 
(Weekly  Guarantee) 

$178.13 

Actual  Approx.  Aver- 
age Weekly   Earnings 
During  Supervisorial 
Period 

Craig 

$221.10 

Soldis 

190.00 

233.60 

Gaiennie 

125.88 

171.50 

Morrison 

201.88 

256.40 

Pyle 

178.13 

203.20 

Ingildsen 

178.13 

212.10 

Clement 

178.13 

242.60 

Linick 

166.25 

178.40 

Gindes 

190.00 

228.30 

Massar 

130.62 

142.70 

(Care  should  be  taken  to  avoid  confusion  with  other  weeks 
shown,  where,  as  appears,   both  straight-time  and  over- 
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time  were  paid.)  Now,  for  the  period  of  supervisory 
engineering  work,  as  alleged  by  the  complaint,  and  limited 
only  to  the  executive  "straight-time"  weeks,  the  Ex- 
hibits A  through  J  (excluding,  of  course,  in  certain 
instances,  the  commencing  or  terminal  weeks),  demon- 
strates that  the  weekly  guarantee  was  exceeded. 

III. 

The    Law    Compels    the    Conclusion    That    Plaintiffs    Were 

Exempted    Under    the    Act. 

An  argument  might  be  made  on  the  basis  of  the  re- 
cent decision   of   Mitchell  v.   Lublin,  McGuaghy,  et  al., 

U.  S ,  36  Labor  Cases,  Section  65149,  where 

work  done  by  employees  of  an  architectural  and  con- 
sulting firm  which  did  work  in  and  maintained  offices  in 
the  District  of  Columbia  and  nearby  states  was  considered 
to  be  of  a  character  to  invoke  coverage  of  the  Act. 
In  the  present  case  before  this  Court  we  are  concerned 
with  professional  and  supervisory  engineering  personnel. 
It  is  clear  that  such  personnel  were  considered  exempted 
under  Mitchell  v.  Lublin,  etc.,  supra,  for  the  Court  states : 

"The  parties  are  agreed  that  respondent's  pro- 
fessional employees — architects  and  engineers — are 
exempted  from  the  coverage  of  the  Act  by  §13 (a) 
(1),  29  U.  S.  C.  §213 (a)(1).  Therefore,  the 
Secretary's  injunction  action  is  directed  at  some 
fifty  employees  mentioned  above:  draftsmen,  field- 
men,   clerks  and  stenographers." 

The  Court  went  on  to  some  pains  to  review  the  actual 
interstate  character  of  the  work  actually  performed  by 
the  employees  mentioned,  including  actually  crossing  state 
lines  in  gathering  data.  (Fieldmen  included  surveyors, 
transitmen,  and  chainmen  who  often  crossed  state  lines.) 
The  long-utilized  test  of  the  individual  employee's  actual 
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activity  is  again  confirmed.  It  is  interesting  to  note  that 
even  as  regards  such  character  of  employees,  performing 
such  basic  activities,  the  dissenting  Justices  felt  that  the 
factual  determination  of  coverage  was  not  clearly  covered 
by  the  Act. 

In  connection  with  this  matter,  it  is  doubtless  fair  to 
point  out  that  a  cook  and  caretaker  for  maintenance-of- 
way  men  on  an  interstate  railzi/ay  line  has  been  held  not 
covered  by  the  Act.  McLeod  v.  Threlkeld,  319  U.  S. 
491,  cf.,  Chicago  &  E.  I.  R.  Co.  v.  Industrial  Com.,  284 
U.  S.  296.  The  Courts  will,  in  delimiting  the  coverage 
of  an  Act  of  Congress,  give  great  if  not  controlling, 
consideration  of  the  evils  intended  to  be  corrected  by  the 
subject  legislation.  Apex  Hosiery  v.  Leader,  310  U.  S. 
469.  It  would  seem  clear,  in  evaluating  the  intent  of 
Congress  in  enacting  the  Fair  Labor  Standards  Act,  29 
United  States  Code,  Section  202  (see  discussion,  Opening 
Brief  of  defendant  Far  West,  pp.  18-20),  that  plaintiffs 
Craig,  et  al.,  have  not  carried  the  burden  of  proof  in 
establishing  here  "labor  conditions  detrimental  to  the 
maintenance  of  the  minimum  standard  of  living  necessary 
for  health,  efficiency,  and  general  well-being"  of  the 
workers  here  involved. 

Conclusion. 

It  is  respectfully  submitted  that  the  Judgment  of  the 
District  Court  is  erroneous  and  should  be  reversed  with 
instructions,   on  the  grounds   heretofore   set   forth. 

Respectfully  submitted, 

Julius   A.    Leetham, 

Attorney  for  Appellant,  Far  West  Engineering 
Co.,  Inc. 
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STATEMENT  OF  THE  CASE 

The  Secretary  of  Labor,  United  States  Department 
of  Labor,  files  this  brief  as  amicus  curiae  because  of  the 
importance  of  the  coverage  and  exemption  issues  pre- 
sented here  to  his  duties  in  the  administration  and  en- 
forcement of  the  Fair  Labor  Standards  Act  of  1938, 
as  amended  (29  U.S.C.  Sec.  201,  et  seq.)^ 

^The  Secretary,  by  virtue  of  Reorganization  Plan  No.  6  of 
1950,  64  Stat,  1263,  5  U.S.C.  133z-15,  effective  May  24,  1950,  is 
responsible  for  the  duties  theretofore  vested  in  the  Administrator 
of  the  Wage  and  Hour  Division  by  the  Act 

(J) 


Tliis  is  an  action  under  Section  16(b)  of  the  Act  to 
recover  overtime  compensation,  liquidated  damages, 
and  attorney's  fees.  It  was  brought  against  appellant, 
an  engineering  firm  of  Los  Angeles,  California,  by  cer- 
tain of  its  employees  who  were  engaged  in  the  pro- 
duction of  draftings  and  designs  for  aircraft,  mis- 
sile and  electronic  test  equipment  for  interstate  com- 
merce (R.  45-47,  49,  51,  223-224).  The  draftings 
and  designs  were  prepared  for  the  Tucson,  Arizona 
plant  of  the  Hughes  Aircraft  Company  (R.  162,  176, 
223).  On  the  basis  of  these  facts  the  trial  court  held 
that  the  employees  were  ''engaged  in  the  production 
of  goods  for  commerce"  within  the  meaning  of  the 
Act  (R.  53-55,  58).  It  also  held  that  the  employees 
were  not  exempt  under  Section  13(a)(1)  of  the  Act 
as  being  ''employed  in  a  bona  fide  executive,  adminis- 
trative [or]  professional  *  *  *  capacity  *  *  *  (as 
such  terms  are  defined  and  delimited  by  regulations 
of  the  Administrator)."  It  based  this  holding  on 
its  finding  that  each  plaintiff  was  "an  hourly  em-j 
ployee"  (R.  46,  47,  49-50,  51-52). 

ABGUMENT 

I.  Plaintiffs  were  "engaged  in  the  production  of  goods  foi 
commerce"  within  the  meaning  of  the  Fair  Labor  Standards 
Act 

The  Fair  Labor  Standards  Act  applies  to  all  em- 
ployees "engaged  in  commerce  or  in  the  productioi 
of  goods  for  commerce,"  and  defines  these  teims  ii 
Section  3  (29  U.S.C.A.  §  203)  as  follows: 

(b)    "Conunerce"   means   trade,    commerce, 
transportation,  transmission,  or  communication 


among  the  several  States  or  between  any  State 
and  any  place  outside  thereof. 

***** 

(i)  ''Goods"  means  goods  (including  ships 
and  marine  equipment),  wares,  products,  com- 
modities, merchandise,  or  articles  or  subjects 
of  commerce  of  any  character  *  *  *. 

(j)  ''Produced"  means  produced,  manu- 
factured, mined,  handled,  or  in  any  other 
manner  worked  on  in  any  State;  and  for  the 
purposes  of  this  Act  an  employee  shall  be 
deemed  to  have  been  engaged  in  the  produc- 
tion of  goods  if  such  employee  was  employed 
in  producing,  manufacturing,  mining,  han- 
dling, transporting,  or  in  any  other  manner 
working  on  such  goods,  or  in  any  closely  re- 
lated process  or  occupation  directly  essential 
to  the  production  thereof,  in  any  State. 

The  preparation  of  draftings  and  designs  for  the 
manufacture  of  aircraft,  missile  and  electronic  test 
equipment,  which  is  to  be  transported  to  points  out- 
side the  State  of  its  manufacture,  clearly  constitutes 
a  "closely  related  process  or  occupation  directly  es- 
sential to  the  production"  of  such  "goods"  for  "com- 
merce" within  the  meaning  of  the  Act. 

In  view  of  the  Supreme  Court's  decision  in  Powell 
V.  United  States  Cartridge  Co.,  339  U.S.  497,  there 
can  be  no  doubt  that  aircraft,  missile  and  electronic 
test  equipment  constitutes  "goods"  within  the  mean- 
ing of  the  Act.  In  Powell,  the  main  question  was 
whether  the  production  of  munitions  was  covered 
by  the  Act  when  the  munitions  were  "for  transpor- 
tation outside  of  the  state  and  for  use  by  the  United 


states  in  the  prosecution  of  the  war,  but  not  for  sale 
or  exchange"  (339  U.S.  at  511).  In  sustaining  cov- 
erage for  employees  engaged  in  the  production  of 
such  munitions,  the  Supreme  Court  relied  upon  the 
Act's  broad  definition  of  "goods."  It  also  quoted 
the  Act's  statutory  definition  of  "commerce"  with 
emphasis  on  the  language  ''transportation  *  *  * 
among  the  several  states  or  from  any  State  to  any 
place  outside  thereof  (ibid.,  emphasis  the  Court's). 
This  language,  said  the  Court,  includes  "interstate 
shipments  or  transportation  as  such,  and  not  merely 
*  *  *  sliipments  or  transportation  of  articles  that 
are  intended  for  sale,  exchange  or  other  trading  ac- 
tivities," citing  at  this  point  its  previous  decisions 
holding  that  the  federal  "commerce"  power  extended 
to  all  kinds  of  "non-commercial"  interstate  move- 
ments and  transactions  (id.,  at  512).  Pointing  out 
that  the  "Government's  mimitions  plants  provided  an 
appropriate  place  for  the  beneficial  application  of  the 
Act's  standards  of  working  conditions  without  danger 
of  reducing  employment  through  loss  of  business" 
(id.,  at  511),  the  Court  made  the  following  statement 
which  is  equally  apt  here : 

This  Act  would  fail  materially  in  its  purpose 
if  it  did  not  reach  the  producers  of  the  tre- 
mendous volume  of  wartime  goods  destined 
for  interstate  transportation.  In  1941-1945 
the  manufacture  of  munitions  w^as  a  major 
source  of  employment.  Wages  and  hours  in 
that  industry  were  a  major  factor  in  fixing  the 
living  standards  of  American  labor.  (Id.,  at 
511). 


Pointing  also  to  the  Act's  ''specificity"  in  listing 
exemptions,  the  Court  noted  that  Congress  ''could 
have  exempted  employees  engaged  in  producing  mu- 
nitions for  use  by  the  United  States  in  war,  rather 
than  for  sale  or  exchange  by  it,"  but  "Congress 
stated  no  such  exemptions,"  and  "[o]n  the  con- 
trary, Congress  included,  by  express  definition  of 
terms,  employees  engaged  in  the  production  of  goods 
for  interstate  transportation"  (id.,  at  512,  emphasis 
the  Court's). 

Today,  the  Government's  tremendous  missile  pro- 
gram is  similarly  "a  major  source  of  employment" 
and  "a  major  factor  in  fixing  the  living  standards 
of  American  labor."  And  Congress  has  no  more  ex- 
empted from  this  Act  work  in  comiection  with  the 
production  of  missiles  or  missile  test  equipment  for 
interstate  transportation  than  it  has  exempted  pro- 
I  duction  of  munitions  destined  for  interstate  trans- 
j  portation. 

It  is  thus  clear  that  aircraft,  missile  and  electronic 
I  test  equipment  constitutes  ' '  goods"  within  the  mean- 
i  ing  of  the  Act.     It  is  equally  clear,  we  submit,  that 
the   preparation   of   draftings   and   designs   for   the 
manufacture  of  such  "goods"  is  work  "closely  re- 
lated" and  "directly  essential"  thereto.    As  the  Su- 
[  preme  Court  pointed  out  in  Borden  Co.  v.  Borella, 
325  U.S.   679:   "Production  of  goods  is  not  simply 
t  the  manual,  physical  labor  involved  in  changing  the 
I  form  or  utility  of  a  tangible  article.  *  *  *  Equally 
ta  part  of  that  pattern  are  the  administration,  man- 
agement and  control  of  the  various  physical  proc- 


esses  together  with  the  accompanying  accounting  and 
clerical  activities.  *  *  *  He  who  conceives  or  directs 
a  productive  actiA'ity  is  as  essential  to  that  activity 
as  the  one  who  physically  x)erforms  it."  325  U.S.  at 
682.  Accordingly,  employees  performing  the  more 
intangilile  executive  and  office  work  in  the  Borden 
building  were  held  to  be  "engaged  in  the  production 
of  goods  for  commerce  just  as  much  as  are  those 
who  process  and  work  on  the  tangible  products  in  the 
various  manufacturing  plants"  (ibid.). 

And,  in  its  most  recent  decision  under  the  Act, 
MitcheU  v.  Lublin,  McGaughjj  d  Associates,  79  S.  Ct. 
260  (not  yet  officially  reported),  the  Supreme  Court 
sustained  coverage  for  draftsmen,  fieldmen,  clerks  and 
stenographers  of  an  architectural  and  consulting  engi- 
neering firm  engaged  in  preparmg  plans  and  specifi- 
cations for  construction  projects  involving  the  im- 
provement of  instrumentalities  of  commerce.  The 
following  passage  from  the  opinion  of  Cliief  Justice 
Warren  is  particularly  pertinent :  J 

In  our  view,  such  work  is  directly  and  vitally 
related  to  the  functioning  of  these  facilities  be- 
cause, without  the  preparation  of  plans  for 
guidance,  the  construction  could  not  be  effected 
and  the  facilities  could  not  function  as  planned. 
In  our  modern  technologically  oriented  society, 
the  elements  which  combined  to  produce  a  final 
product  are  diffuse  and  variegated.  Deciding 
whether  any  one  element  is  so  directly  related 
to  the  end  product  as  to  be  considered  vital  is 
sometimes  a  difficult  problem.  But  plans,  draw- 
ings and  specifications  have  taken  on  greater 
importance  as  the  complexities  of  design  and 


bidding   have   increased.     Under  the   circum- 
stances present  here,  we  have  no  hesitancy  in 
concluding  that  the  preparation  of  the  plans 
and  specifications  was  directly  related  to  the 
end  products   and   that  the   employees  whose 
activities    were    immediately    related    to    such 
preparation  were  "engaged  in  commerce."     (79 
S.  Ct.  at  264.) 
The  same  conclusion  was  earlier  reached  by  this  Court 
in  Ritch  v.  Puget  Sound  Bridge  and  D^xdging  Co., 
156  F.  2d  334,  and  by  the  Second  and  Eighth  Circuits 
in  Laudadio  v.  White  Construction  Co.,  163  F.  2d  383, 
and  Mitchell  v.  Brown,  224  F.  2d  359,  certiorari  de- 
nied, 350  U.S.  875.     In  the  Bitch  case,  this  Court 
ruled  that  no  distinction  could  rationally  be  drawn 
between  so-called  "white  collar"  workers    ("drafts- 
men engaged  in  designing  and  laying  out  the  work 
to  be  done  by  others")   and  workers  physically  en- 
gaged  in   construction   operations   which   were   per- 
formed "all  pursuant  to  the  draftsmen's  plans"  (156 
F.  2d  at  337). 

The  principles  of  the  above  cases,  although  they 
arose  under  the  Act's  "in  commerce"  phase  of  cover- 
age, are  equally  applicable  here.  As  the  Supreme 
Court  has  pointed  out,  "the  test  of  whether  one  is  in 
commerce  is  obviously  more  exacting  than  the  test  of 
whether  his  occupation  is  necessary  to  production  for 
commerce"  {Armour  &  Co.  v.  Wantock,  323  U.S.  126, 
131;  and  see  Chambers  Construction  Company  v. 
Mitchell,  233  F.  2d  717,  722-723  (C.A.  8)).  If,  there- 
fore, the  preparation  of  plans  and  specifications  for 
instrumentalities  of  commerce  is  "directly  related  to 
the    end   products,"   the   preparation   of   plans   and 
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specifications  for  the  manufacture  of  goods  for  com- 
merce is,  a  fortiori,  "closely  related''  and  "directly 
essential"  to  the  production  of  such  goods. 

This  conclusion  finds  support  in  the  Conference 
Report  on  the  1949  Amendments  which  introduced 
these  terms  into  the  Act.  In  reportmg  the  change 
from  "necessary"  to  "closely  related  and  directly  es- 
sential," the  Managers  on  the  Part  of  the  House 
expressly  stated  that  ''[T]he  bill  as  agreed  to  in 
conference  also  does  not  affect  the  coverage  under  the 
act  of  employees  *  *  *  who  make,  repair,  or  maintain 
machinery  or  tools  and  dies  used  in  the  production 
of  goods  for  commerce"  (H.  Rept.  No.  1453,  81st  Con., 
1st  Sess.,  p.  14)." 

Draftings  and  designs,  no  less  than  tools  and  dies, 
are  indispensable  to  the  production  of  articles  of  ad- 
vanced design  in  ''our  modern  technologically  ori- 
ented society"  {Lublin,  79  S.  Ct.  at  264).  They  are  an 
''integral  part  of  the  coordinated  productive  pattern  \ 
of  modern  industrial  organizations"  {Borden,  325 
U.S.  at  683),  "directly  related  to  the  end  products" 
{Lublin,  supra).  The  court  below  was  thus  clearly 
correct  in  holding  that  Far  West's  employees,  who 
prepared  draftings  and  designs  for  aircraft,  missile 
and  electronic  test  equipment,  were  engaged  in  the  i 
production  of  goods  for  commerce  within  the  meaning 
of  the  Act. 

An  additional  and  independent  ground  of  coverage 
exists  by  reason  of  the  fact  that  the  draftings  and  de- 
signs were  sent  outside  the  State.  It  is  not  disputed 
that  during  the  period  in  controversy,  95  percent  of 

^  The  Senate  Conferees'  Statement  cites  Borden  Co.  v.  Borella^  \ 
325  U.S.  679,  with  approval.    See  95  Cong.  Eec.  14874. 
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Far  West's  work  came  from  the  Tucson  plant  of 
Hughes  Aircraft  Company  (R.  223).  Nor  is  it  dis- 
puted that  Hughes  Aircraft  conceived  the  ideas  (R. 
249)  and  furnished,  with  its  purchase  orders  to  Far 
West,  the  basic  design  (R.  255) — a  '' layout  drawing" 
or  a  ''sketch"  (R.  191-192)— for  the  work. 

It  is  plain  that  in  these  circumstances  the  draftings 
and  designs — in  reality,  scale  pictures  (R.  192) — are 
''goods":  the  statutory  definition  in  Section  3(i)  of 
the  Act  goes  beyond  "wares,  products,  commodities 
[or]  merchandise,"  and  includes  "articles  or  subjects 
of  commerce  of  any  character."  And  to  draw,  pre- 
pare and  handle  scale  pictures  is  to  "produce"  them 
within  the  meaning  of  Section  3(j),  which  defines  the 
term  to  include  not  only  "produced,  manufactured, 
or  mined,"  but  also  "handled,  or  in  any  other  manner 
worked  on." 

The  breadth  of  these  definitions  is  not  only  self- 
evident,  but  has  been  authoritatively  confirmed  by  the 
Supreme  Court  in  Western  Union  Telegraph  Co.  v. 
Lenroot,  323  U.S.  490.  There  the  Court  had  no  diffi- 
culty in  concluding  that  telegraph  messages  are  "ar- 
ticles or  subjects  of  commerce"  and  hence  "goods" 
under  the  Act  (323  U.S.  at  502),  and  that  the  terms 
"handled"  and  "worked  on"  in  the  statutory  defini- 
tion of  "produced"  include  "every  kind  of  incidental 
operation  preparatory  to  putting  goods  into  the 
stream  of  commerce."    323  U.S.  at  503. 

The  rationale  of  the  Western  Union  case  has  been 
applied  by  the  courts  to  documents  and  policies  pre- 
pared, issued  and  handled  by  banks  and  insurance 
companies  {Union  National  Bank  of  Little  Rock  v. 
Durkin,  207  F.  2d  848  (C.A.  8)  ;  Bosant  v.  Bank  of 
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New  York,  156  F.  2d  787  (C.A.  2) ;  Darr  v.  Mutual 
Life  Insurance  Co.,  169  F.  2d  262  (C.A.  2) ;  certiorari 
denied,  335  U.S.  871),  and  to  advertising  materials 
and  book  manuscripts  edited  and  prepared  for  print- 
ing {Baldtvin  v.  Emigrant  Industrial  Savings  Bank, 
150  F.  2d  524  (C.A.  2),  certiorari  denied,  326  U.S. 
767).  In  every  essential  respect,  the  draftings  and 
designs  here  are  as  much  ^'goods''  as  the  papers  and  | 
docmnents  in  the  foregoing  cases,  since  in  each  case 
the  preparation  of  the  documents  was  a  principal  pur- 
pose of  the  employer's  activity  and  the  vital  part  of 
its  business,  the  shipment  was  indisputably  interstate, 
and  the  product  had  considerable  physical  substance 
and  was  useful  in  itself. 

On  page  5  of  its  ''Opening  Brief,"  Far  West  cites 
McComh  V.  Turpin,  81  F.  Supp.  86  (D.  Md.),  where 
it  was  held  that  plans  and  specifications  are  not 
''goods"  within  the  meaning  of  the  Act  because  they 
"are  not  themselves  the  subject  of  barter  or  sale,  but 
only  the  written  embodiment  of  professional  advice, 
and  incidental  thereto"  (81  F.  Supp.  at  89).'  The 
Turpin  decision,  however,  antedates  the  Supreme 
Court's  holding  in  the  Powell  case,  supra,  that  there 
is  "no  merit  in  an  interpretation  of  the  Act  which 

^  Far  West  cites  a  number  of  other  cases  which  have  little 
or  no  authoritative  value.  Thus,  Mitchell  v.  Kroger  Go.^  150 
F.  Supp.  30,  cited  on  page  6  of  its  "Opening  Brief,"  has 
been  reversed  by  the  Eighth  Circuit.  See  248  F.  2d  935. 
Koepjle  V.  Garavaglia^  200  F.  2d  191,  and  Nieves  v.  Standard 
Dredging  Oorp.^  152  F.  2d  719,  cited  on  page  5  of  the  "Open- 
ing Brief,"  were,  in  effect,  overruled  in  Mitchell  v.  Vollmer  <& 
Co.,  349  U.S.  427.  And  the  result  reached  by  the  Third  Cir- 
cuit in  Mitchell  v.  Household  Finance  Corp.,  208  F.  2d  667, 
has  been  questioned  by  the  First  Circuit  in  Aetna  Finance 
Go.  V.  Mitchell,  247  F.  2d  190. 
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would  exclude  from  its  coverage  those  employees  who 
were  engaged  in  the  production  of  [goods]  for  inter- 
state transportation  for  use  or  consumption,  as  dis- 
tinguished from  transportation  of  them  for  sale  or 
exchange"  (339  U.S.  at  512).  In  addition,  Turpin  is 
factually  distinguishable  from  the  instant  case.  There, 
as  noted  above,  the  court  found  that  the  plans  and 
specifications  were  incidental  to  the  employer's  prin- 
cipal business  of  giving  professional  advice  to  its 
clients.  Here,  in  contrast,  the  customer  itself  con- 
ceived the  ideas  and  furnished  the  basic  designs  for 
the  work  (R.  255),  so  that  the  finished  draftings  and 
designs  are  the  principal  product  of  Far  West's 
business. 

Far  West  also  cites  Collins  v.  Ford,  Bacon  and 
Davis,  71  F.  Supp.  229  (E.D.  Pa.),  but  to  the  extent 
that  that  case  has  any  application  to  Far  West's  busi- 
ness, it  indicates  plainly  that  the  plans  and  specifica- 
tions are  ''goods,"  for  the  court  said: 

Plans,  designs  and  letters  by  which  informa- 
tion is  transmitted  can  be  considered  ''goods" 
only  when  the  plans  themselves  or  the  infor- 
mation contained  in  the  letters  is  the  thing 
which  the  employer  sells  and  his  customers 
buy  [71  F.  Supp,  at  230]. 

That  is  precisely  the  situation  here,  at  least  in  the 
case  of  the  Hughes  Aircraft  jobs.  The  thing  which 
that  customer  bought  was  finished  draftings  or  de- 
signs. Hughes  had  the  necessary  manpower  to  make 
the  lay-out  drawings  or  basic  designs  (R.  254)  ;  it 
had  to  farm  out,  so  to  speak,  the  scale-i^icture  work. 
Since,  as  we  have  shown,  the  draftings  and  designs 
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in  this  case  constitute  ''goods"  within  the  meaning 
of  the  Act,  and  since  they  were  sent  outside  the 
State,  the  plaintiffs  were  engaged  in  actual,  or  pri- 
mary, production  for  commerce,  as  well  as  in  work 
''closely  related"  and  "directly  essential"  to  the  pro- 
duction of  goods  for  commerce,  namely,  aircraft,  mis- 
sile and  electronic  test  equipment. 

II.  Employees  compensated  at  an  hourly  rate  are  not  "em- 
ployed in  a  bona  fide  executive,  administrative,  professional 

*  *  *  capacity"  within  the  meaning  of  Section  13(a)(1)  of 
the  Act 

The  exemption  set  forth  in  Section  13(a)(1)  of 
the  Act  applies  to  "any  employee  employed  in  a  bona 
fide  executive,  administrative,  professional  *  *  *  capa- 
city *  *  *  (as  such  terms  are  defined  and  delimited 
by  regulations  of  the  Administrator)."  The  ad- 
ministrative Regulations  defining  and  delimiting  these 
terms*  include  a  "salaiy  test"  which  must  be  met  in 
order  for  an  employee  to  fall  within  one  of  these 
classifications.  One  of  the  elements  in  the  definition 
of  an  "executive"  is  that  he  "is  compensated  for  his 
services  on  a  salary  basis  at  a  rate  of  not  less  than 
$80  per  week ; "  '  and  one  of  the  elements  in  the  defi- 
nition of  a  "professional"  is  that  he  "is  compensated 
for  his  services  on  a  salary  or  fee  basis  at  a  rate  of 
not  less  than  $95  per  week"'^  (29  C.F.R.  §§  541.1(f), 
541.3(e)). 

*  The  Regulations  defining  and  delimiting  the  terms  "execu- 
tive" and  "professional"  are  set  forth  at  length  at  pages  14-17 
of  the  Opening  Brief  of  Appellant  Far  West. 

=  As  amended,  23  F.  R.  8962,  effective  February  2,  1959; 
previously  "$55  per  week." 

«As  amended,  23  F.R.  8962,  effective  February  2,  1959; 
previously  "$75  per  week." 
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These  Regulations,  it  is  well  established,  ''have  the 
force  of  law  as  much  as  though  they  were  written 
in  the  statute"   (Helliwell  v.  Haberman,  140  F.  2d 
833,  834  (C.A.  2)  ;  Fanelli  v.  United  States  Gypsum 
Co.,   141    F.    2d   216    (C.A.   2)),    and   an   employer 
claiming  the  benefit  of  one  of  these  exemptions  has 
the  burden  of  proving  the  existence  of  each  of  the 
conditions  set  forth  in  the  Regulations,  including  the 
salary  requirement.     Helliwell  v.  Haberman,  supra; 
Fanelli  v.  United  States  Gypsum  Co.,  supra;  Walling 
V.    General   Industries    Co.,   330   U.S.   545,   547-548; 
Smith  V.  Porter,  143  F.  2d  292   (C.A.  8)  ;  Walling 
V.  Yeakley,  140  F.  2d  830  (C.A.  10)  ;  Walling  v.  Mor- 
ris, 155  F.  2d  832  (C.A.  6),  modified  on  other  gromids, 
332  U.S.  422;  Helena  Glendale  Ferry  Co.  v.  Walling, 
132  F.  2d  616  (C.A.  8) ;  Chepard  v.  May,  71  F.  Supp. 
389   (D.C.,  S.D.  N.Y.  1947)  ;  Annotation,  40  A.L.R. 
,  2d  332.    As  the  Eighth  Circuit  noted  in  Smith  v. 
I  Porter,    supra,    the    ''precise    question   here    is    not 
.whether  the  [plaintiffs]  were  employed  in  an  execu- 
j  tive   capacity  within   the   meaning  the   phrase  may 
;  have  in  common  usage,  but  whether  [they]  were  so 
[employed  within   the   definition  as   promulgated  by 
the  administrator  under  authority  of  law"   (143  F. 
;2dat295).^ 

The  salary  test  is,  indeed,  particularly  appropri- 
late.     The    reason   underlying   the   allowance    of   the 


^  These  decisions,  all  antedating  the  Fair  Labor  Standards 
Amendments  of  1949  (which  made  no  change  in  the  exemp- 
tion for  executive,  administrative  and  professional  employees), 
'derive  additional  force  from  Section  16(c)  of  those  Amend- 
jiments,  in  which  Congress  expressly  ratified  all  outstanding 
iKegulations  of  the  Secretary  in  the  following  language: 
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exemption  is,  as  pointed  out  by  the  Eighth  Circuit 
in  the  Helena  Glendale  case,  that  "[EJxecutive,  ad- 
ministrative and  professional  workers  are  not  usu- 
ally employed  at  hourly  wages  nor  is  it  feasible  in 
the  case  of  such  employees  to  provide  a  fixed  hourly 
rate  of  pay  nor  maximum  hours  of  labor"  (132  F. 
2d  at  p.  619).  Further,  the  Report  of  the  Presiding 
Officer  issued  to  accompany  the  1940  Regulations  in 
which  the  test  was  initiated  (5  F.R.  4077),  charac- 
terized the  salary  criterion  as  the  best  indication  of 
''the  employer's  good  faith  m.  claiming  that  the  per- 
son whose  exemption  is  desired  is  actually  of  such 
importance  to  the  firm  that  he  is  properly  describa- 
ble"  as  belonging  to  one  of  these  classifications  ("Ex- 
ecutive, Administrative,  Professional  *  *  *  Outside 
Salesman"  Redefined,  Report  and  Recommendations 
of  the  Presiding  Officer  at  Hearings  Preliminary  to 
Redefinition,  CCH  Labor  Law  Service,  3rd  Ed.,  Pars. 
31,302  et  seq.,  at  Par.  31,302.35).    The  Yeakley,  Morris 


Any  order,  regulation,  or  interpretation  of  the  Admin- 
istrator of  the  Wage  and  Hour  Division  or  of  the  Sec- 
retary of  Labor,  *  *  *  in  effect  mider  the  provisions 
of  the  Fair  Labor  Standards  Act  of  1938,  as  amended, 
on  the  effective  date  of  this  Act,  shall  remain  in  effect 
as  an  order,  regulation,  interpretation,  or  agreement  of 
the  Administrator  or  the  Secretary,  as  the  case  may  be, 
pursuant  to  this  Act,  except  to  the  extent  that  any  such 
order,  regulation,  interpretation,  or  agreement  may  be 
inconsistent  with  the  provisions  of  this  Act,  or  may 
from  time  to  time  be  amended,  modified,  or  rescinded 
by  the  Administrator  or  the  Secretary,  as  the  case  may 
be,  in  accordance  with  the  provisions  of  this  Act.   . ^ 
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and  Chepard  decisions  specifically  sustained  the  valid- 
ity of  the  salary  test,  denying  exemptions  claimed  with 
respect  to  employees  meeting  the  other  requirements 
set  forth  in  the  Regulations. 

Par  West's  argument  that  these  plaintiffs  were 
exempt  from  the  overtime  provisions  of  the  Act  as 
** executive"  or  "professional"  employees  cannot  sur- 
vive the  trial  court's  finding  that  each  plaintiff  was 
^'an  hourly  employee"  (R.  46,  47,  49-50,  51-52). 
Plainly,  an  ''hourly  employee"  is  not  "compensated 
on  a  salary  or  fee  basis."  Par  West  asserts  (Open- 
ing Brief,  pp.  17-19)  that  these  plaintiffs  received  a 
guarantee  of  minimum  weekly  earnings  based  on  a 
45-hour  week.  However,  the  trial  court's  express 
findings  that  these  plaintiffs  were  hourly  employees, 
and  its  failure  to  find  the  existence  of  any  such 
guarantee,  indicate  that  it  rejected  this  contention, 
which  admittedly  rests  upon  conflicting  testimony. 

Having  failed  to  show  compliance  with  the  salary 
requirements  of  the  Regulations,  Par  West  has  not 
sustained  its  burden  of  showing  that  these  plaintiffs 
are  exempt  from  the  Act  as  executive  or  professional 
employees. 

CONCLUSION 

The  decision  of  the  court  below,  holding  these  em- 
ployees to  come  within  the  coverage  of  the  Pair  Labor 
Standards  Act  and  that  they  are  not  exempted  from 

'  See  Steiner  v.  Mitchell^  350  U.S.  247,  255;  Maneja  v.  Waialita 
Agricultural  Go.^  349  U.S.  254,  270;  Alstate  Construction  Co. 
V.  DurUn,  345  U.S.  13,  16-17. 
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its  provisions  as  executive  or  professional  employees, 
should  be  affirmed. 
Respectfully  sul^mitted. 

Stuart  Rothman^ 

Solicitor, 
Bessie  Margolin, 

Assistant  Solicitor, 
Sylvia  S.  Ellison, 
Beate  Bloch, 

Attorneys, 
United  States  Department  of  Labor, 

Washington  25,  D.C. 
Kenneth  E.  Robertson, 

Regioiml  Attorney. 
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NAMES  AND  ADDRESSES  OF  ATTORNEYS 

CRAIG,  WELLER  &  LAIJGHARN, 
WILLIAM  E.  BARTLEY, 

111  West  7th  Street, 

Los  Angeles  14,  California, 

Attorneys  for  Appellant,  Trustee. 

QUITTNER,  STUTMAN  &  TREISTER, 
GEORGE  M.  TREISTER, 

639  So.  Spring  Street, 
Los  Ajigeles  14,  California, 

Attorneys  for  Aetna  Factors  Co. 

STANLEY  A.  PHIPPS, 

458  So.  vSpring  Street, 
Los  Ajigeles  14,  California, 

Attorney  for  Frueliauf  Trailer  Co. 

ALEX  D.  FRED, 
I       8692  WilsMre  Boulevard, 
Beverly  Hills,  California, 

Attorney  for  Com- Air  Products,  Inc. 


In  The  United  States  District  Court  for  Southern 
District  of  California,  Central  Division 


"> 


No.   71250- WM 

In  the  Matter  of 

ZIPCO,  INC.,  a  California  Corporation, 

Debtor. 

IN   PROCEEDINGS   FOR 
AN  ARRANGEMENT 

To  the  Honorable  Judge  of  the  District  Court  of 
!•  the  United  States,  for  the  Southern  District 
I       of  California,  Central  Division: 

The  petition  of  Zipco,  Inc.,  a  California  Corpora- 
tion, of  the  City  of  Los  Angeles,  County  of  Los 
Angeles,  State  of  California,  engaged  in  the  busi- 
ness of  operating  a  drill  jig  bushing  manufactur- 
ing business,  respectfully  represents: 

I. 

Your  petitioner  has  had  its  principal  place  of 
business  at  Los  Angeles  within  the  above  judicial 
district  for  a  longer  period  of  the  six  months  im- 
mediately preceding  the  filing  of  this  petition  than 
in  any  other  judicial  district. 

II. 

No  bankruptcy  proceeding,  initiated  by  a  peti- 
tion by  or  against  your  petitioner,  is  now  pending. 
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III. 

The  debtor  is  a  person  who  could  become  a  bank- 
rupt under  Section  4  of  the  Bankruptcy  Act,  11 
U.S.C.A.  Section  22,  and  is  not  a  mimicipality,  rail- .] 
road,  insurance  or  banldng  corporation,  or  a  build- 
ing and  loan  association. 


IV. 

That  your  petitioner  is  imable  to  pay  its  debts 
as  they  mature  and  proposes  an  arrangement  for 
the  payment  of  its  unsecured  creditors  under  Chap- 
ter XI,  Section  322  of  the  Bankruptcy  Act,  11 
U.S.C.  Section  722,  which  is  contained  in  Exhibr 
A  annexed  hereto  and  made  a  part  hereof. 


I- 


Y. 

That  your  petitioner  will  file  Schedule  A  witliin' 
ten  days  from  the  date  hereof  as  per  Court  Order. 

VI. 

That  your  petitioner  will  file  Schedule  B  \vitliin 
ten  days  from  the  date  hereof  as  per  Court  Order. 

VII. 

That  the  statement  attached  hereto,  marked  Ex- 
hi])it  "1",  and  verified  by  your  petitioner's  oath, 
contains  a  full  and  true  statement  of  its  executory 
contracts,  as  required  by  the  provisions  of  said 
Act. 

Wherefore,  your  petitioner  prays  that  proceed- 
ings may  be  had  upon  this  petition  in  accordanc( 
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with  the  provisions  of  Chapter  XI  of  the  Act  of 
Congress  relating  to  bankruptcy. 

Dated:    April  4th,  1956. 

ZIPCO,  INC.,  a  California 
Corporation, 
By  /s/  MILO  M.  TURNER, 
President. 
/s/  ROBERT  H,  SHUTAN, 

Attorneys  for  Petitioner. 

[Endorsed] :    Filed  April  5,  1956. 


[Title  of  District  Coui*t  and  Cause.] 

APPROVAL  OF  DEBTOR'S  PETITION  AND 
ORDER  OF  REFERENCE  UNDER  SEC- 
TION 322  OF  THE  BANKRUPTCY  ACT 

At  Los  Angeles,  in  said  District,  on  April  5,  1956, 
before  the  said  Court  the  petition  of  Zipco,  Inc., 
.  a  corporation,  that  he  desires  to  obtain  relief  under 
I  Section  322  of  the  Bankruptcy  Act,  and  within  the 
true  intent  and  meaning  of  all  the  Acts  of  Congress 
1  relating  to  bankruptcy,  having  been  heard  and 
|(  duly  considered,  the  said  petition  is  hereby  ap- 
l|  proved  accordingly. 

It  is  thereupon  ordered  that  said  matter  he  re- 
f  ferred  to  Joseph  J.  Rifkind,  one  of  the  referees  in 
bankruptcy  of  this  Court,  to  take  such  further  pro- 
ceedings therein  as  are  required  by  said  Acts;  and 
that  the  said  Zipco,  Inc.,  shall  attend  before  said 
referee  on  April  12,  1956,  and  at  such  times  as  said 


6  Irving  I.  Bass  vs. 

referee  shall  designate,  at  liis  office  in  Los  Angeles, 
CalifoiTiia,  and  shall  submit  to  such  orders  as  may 
be  made  by  said  referee  or  by  this  Couil;  relating 
to  said  matter. 

Witness,  the  Honorable  William  C.  Mathes,  Judge 
of  said  Court,  and  the  seal  thereof,  at  Los  Ange- 
les, in  said  District,  on  April  5,  1956. 

JOILN'  A.  CHILDRESS, 

Clerk, 
By  /s/  REX  LAWSON, 
Deputy  Clerk. 

[Endorsed]  :    Filed  April  5,  1956. 


[Title  of  District  Court  and  Cause.] 

ADJUDICATION  OF  BANKRUPTCY 

At  Los  Angeles,  California,  in  said  District,  on  the 
11th  day  of  May,  1956. 

The  petition  of  the  debtor  for  an  arrangement 
imder  Chapter  XI  of  the  Bankruptcy  Act  filed  on 
the  5th  day  of  April,  1956,  having  been  withdraAvn 
and  said  delator  having  consented  to  being  adjudged 
a  bankrujTt  under  the  Act  of  Congress  relating  to 
bankrui^tcy,  and  there  being  no  opposing  interest; 

It  is  adjudged  that  the  said  Zipco,  Incorporated, 
is  a  bankrupt  under  the  Act  of  Congress  relating 
to  ])ankruptcy. 

/s/  JOSEPH  J.   RIFKIND, 

Referee   in   Bankruptcy. 

[Endorsed] :    Filed  May  15,  1956. 
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[Title  of  District  Court  and  Cause.] 

ORDER  APPROYIXG  APP0IXT:MEXT 
OF  TRUSTEE 

At  Los  Angeles,  in  said  district,  on  the  31st  day 
of  May,  1956,  Irving  I,  Bass,  of  Los  Angeles, 
California,  having  been  appointed  trustee  of  the 
estate  of  the  alcove  named  bankrupt  by  the  credi- 
tors of  said  bankiiipt,  as  provided  in  the  Act  of 
Congress  relating  to  bankruptcy. 

It  Is  Ordered  that  the  appointment  of  said  Irv- 
ing I.  Bass,  as  tiiistee  be,  and  it  hereby  is,  ap- 
proved, and  the  amount  of  his  bond  is  fixed  at 
$5,000.00  dollars. 

JOSEPH  J.  RIFKIXD, 

Referee   in   Bankruptcy. 

[Endorsed]:     Filed  May  31,   1956. 


[Title  of  Disti-ict  Coiu-t  and  Cause.] 

PETITIOX  FOR  ORDER  TO 
SHOW  CAUSE 

To  the  Honorable  Joseph  J.  Rifkind,  Referee  In 
Bankruptcy : 

The  verified  petition  of  Irving  I.  Bass  respect- 
:  fully  represents : 

I. 

That  he  is  the  duly  elected,  qualified  and  acting 
i  Trustee  in  the  above-entitled  bankruptcy  proceed- 
ing. 
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IL 
That  anMxng  iht  s^^sssets  of  i9ie  wiiQam  esltate  ar* 
Tsaiefos  aeeonnfs  neeeiTable,  iiKehidnig  an  aeeom. 
re^earable  agaLnst  Fmeliaiif  Traikr  Co^  a  eorpoisi- 
tioiiy  aeeonnts  leeeiTable  against  Cmn-Airte^  a  eor- 
porationy  mid  numesoos  €i|]iei& 

HL 
That  ihe  books  and  Tseords  of  joor  p€titioiiu^ 
Tefleet  tbat  on  Ma j  ^  1S66  jomr  x»etitioner  Tieedred 
flie   payment   fnnn   Froeliaiif   Trailer    Company 
made  payable  to  yaar  petitioner  as  Tmstee,  in 
amomit  of  $iJ0673i,  and  tiiat  on  Maj  9,  W^  jn 
[3]*  petitioner  ite^erred  a  further  payment 
!Fniehaiif  Trailer  Co^  made  payable  io  Zipeo,  Ine. 
in  tiie  amount  of  $1,336.4^ 

IT. 
That  your  petitioner  is  informed  and  beHeri 
and  npon  sadi  inf ormati<ni  and  belief  a]]^;es 
cm  May  %  1956  and  sobfseqocnt  to  notiee  of 
within  bankn^tey  proceeding^  Fmehanf 
Co.  paid  over  to  the  Los  Asgdes  Coontj  Marshal' 
offiee  tiie  smn  of  $S63L5B  porsoant  to  an 
leried  against  the  aeeonnt  of  the  bankropt. 

That  the  books  and  reeords  of  the  bankrupt  Tfi- 
fleet  tiiat  tiie  total  amount  whieh  was  doe  nz^A 
owing  the  bankropt  from  Fmehanf  Trailer  C< 
was  the  snm  of  $4^^086u60  of  whieb  yonr  petitiOT^ier 
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has  received  the  above  mentioned  payments  total- 
ling $2,403.98,  leading  a  balance  of  $1,682.02  owing 
this  estate,  including  the  aforementioned  siun  paid 
under  execution. 

VI. 

That  your  petitioner  is  informed  and  believes 
and  upon  such  infoiTiiation  and  belief  alleges  that 
Aetna  Factors  Company,  a  copartnership,  claims 
that  the  accounts  receivable  of  Fniehauf  Trailer 
Co.  and  of  Com-Aire  and  other  accoimts  receiv- 
able of  the  bankmpt  were  duly  and  properly  as- 
signed to  Aetna  Factors  Company  prior  to  bank- 
ruptcy and  that  all  sums  due  under  the  said  ac- 
counts receivable  aiid  all  sums  heretofore  collected 
by  your  petitioner  on  account  of  the  said  accoimts 
receivable  are  property  of  the  said  Aetna  Factors 
Company. 

VII. 

That  your  petitioner  is  infonned  and  believes  and 
upon  such  information  and  belief  alleges  that  if 
there  was  any  assignment  of  accoimts  receivable 
of  the  bankrupt  to  Aetna  Factors  Company  that 
the  same  was  without  full  or  adequate  considera- 
tion.  [4] 

VIII. 

That  your  petitioner  is  informed  and  believes 
and  upon  such  information  and  belief  alleges  that 
if  there  was  any  assignment  of  accounts  receivable 
from  the  bankrupt  to  Aetna  Factors  Company  that 
in  the  process  of  such  assignment  Section  3019  of 
^the  California  Code  of  Civil  Procedure  was  not 
complied  with  and  that  the  said  assignment  should 
1  therefore  be  void  as  to  vour  Trustee. 
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IX. 

That  your  petitioner  is  informed  and  believes 
and  upon  such  information  and  belief  alleges  that 
Aetna  Factors  Company  has  made  demand  for  pay- 
ment upon  various  of  the  accounts  receivable  of  the 
bankrupt,  and  that  Com-Aire  and  others  have  re- 
fused to  pay  your  petitioner  and  have  refused  to 
pay  Aetna  Factors  Company  pending  a  detemiina- 
tion  by  the  Court  as  to  who  is  the  holder  of  title 
in  and  to  the  said  accoimts  receivable. 

Wlierefore,  your  petitioner  X3rays  that  the  Coui*t 
make  and  enter  its  Order  to  Sliow  Cause,  return- 
able on  a  day  and  at  a  time  certain  requiring 
Fruehauf  Trailer  Co.  to  aj^pear  and  show  cause, 
if  any  it  may  have,  why  the  Court  should  not  make 
and  enter  its  Order  that  any  assignment  of  ac- 
coimts receivable  to  Aetna  Factors  Company  is 
void  as  against  your  Trustee,  and  to  further  show 
cause  why  the  Court  should  not  make  and  enter  its 
Order  declaring  and  decreeing  that  Fruehauf 
Trailer  Co.  is  inde])ted  to  tliis  estate  in  the  amount 
of  $1,682.62,  and  to  further  show  cause  why  the 
Court  should  not  make  and  enter  its  Order  de- 
claring and  decreeing  that  the  above  set  forth  pay- 
ment under  execution  was  void  as  to  the  Trustee 
in  Banlvruptcy. 

Your  petitioner  further  prays  that  the  Court 
make  and  enter  its  Order  to  Show  Cause,  addressed 
to  Aetna  Factors  Company,  requiring  that  it  ap- 
pear on  a  day  and  at  a  time  certain  to  show  cause, 
if  any  it  may  have,  why  the  Court  should  not  [5] 
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make  and  enter  its  Order  that  it  has  no  lien,  claim 
or  charge  in  or  to  accounts  receivable  of  the  bank- 
nipt;  and  your  petitioner  furtlier  prays  that  the 
Court  make  and  enter  its  Order  to  Show  Cause  ad- 
dressed to  Com-Aire  Corporation  requiring  it  to 
appear  on  a  day  and  at  a  time  certain  and  show 
cause,  if  any  it  may  have,  why  the  Court  should 
not  enter  its  Order  that  all  sums  payable  by  it  by 
virtue  of  accoimts  receivable  of  the  bankmpt  are 
payable  to  the  Tnistee,  and  that  the  same  are  not 
payable  to  Aetna  Factors  Company. 

Dated:     February  1,   1957. 

/s/  IRVINO  I.  BASS, 
Trustee. 
CRAIG,  WELLER  &  LAUGHARN, 
/s/  By   WILLIAM  E.  BARTLEY, 

Attorneys  for  Tnistee.    [6] 

Duly  Verified.  [7] 

[Endorsed] :     Filed  February  5,  1957. 


[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE  AGAINST 
FRUEHAUF  TRAILER  CO. 

Upon  reading  the  Petition  of  Irving  I.   Bass, 
1  Trustee  herein,  and  good  cause  appearing, 

Now,  Therefore,  upon  motion  of  Craig,  Weller 
i&  Laugharn,  by  William  E.  Bartley,  attorneys  for 
Trustee, 
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It  Is  Ordered  that  Fruehauf  Trailer  Co.  and 
Aetna  Factors  Company  appear  before  the  under- 
signed Referee  in  Bankruptcy  in  his  courtroom, 
330  Federal  Building,  Temple  and  Spring  Street, 
Los  Angeles  12,  California,  on  the  20th  day  of 
February,  1957  at  10:00  o'clock  A.M.,  and  then 
and  there  show  cause,  if  any  it  may  have,  why  the 
Court  should  not  make  and  enter  its  Order  that 
any  assignment  of  accoimts  receivable  to  Aetna 
Factors  Company  is  void  as  against  the  Trustee, 
and  to  further  show  cause  why  the  Court  should 
not  make  and  enter  its  Order  declaring  and  decree- 
ing that  Fruehauf  Trailer  Co.  is  indebted  to  this 
estate  in  the  amount  of  $1,682.62,  and  for  such 
other  relief  as  may  be  j)roper  in  the  premises.  [8] 

It  Is  Furiher  Ordered  that  if  the  respondents 
desire  to  answer,  plead  or  other\rise  respond  to  said 
Petition,  the  same  shall  be  in  writing  and  served 
and  filed  at  least  two  (2)  days  prior  to  the  hearing 
hereof;  and 

It  Is  Further  Ordered  that  service  of  this  Order 
to  Show  Cause  and  the  Petition  upon  which  it  is 
based  shall  be  served  upon  Fruehauf  Trailer  Co. 
and  Aetna  Factors  Company,  at  least  five  (5)  days 
prior  to  the  within  hearing. 

Dated:     February  5,  1957. 

/s/  JOSEPH   J.   RIFKIND, 

Referee   in  Bankruptcy.    [9] 

[Endorsed] :    Filed  February  5,  1957. 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE  AGAINST 
COM-AIRE  CORPORATION 

Upon  reading  the  Petition  of  Irving  I.  Bass, 
Trustee  herein,  and  good  cause  appearing. 

Now,  Therefore,  upon  motion  of  Craig,  Weller  & 
Laugharn,  by  William  E.  Bartley,  attorneys  for 
Trustee, 

It  Is  Ordered  that  Com- Aire  Corporation,  Aetna 
Factors  Company,  appear  before  the  undersigned 
Referee  in  Bankru'ptcy  in  his  courtroom,  330  Fed- 
eral Building,  Temple  and  Spring  Streets,  Los  An- 
geles 12,  California,  on  the  20th  day  of  February, 
1957  at  10:00  o'clock  A.M.,  and  then  and  there  show 
cause,  if  any  it  may  have,  why  the  Court  should  not 
enter  its  Order  that  all  sums  payable  by  it  by  virtue 
of  accounts  receivable  of  the  bankrupt  are  payable 
to  the  Trustee,  and  that  the  same  are  not  payable 
to  Aetna  Factors  Company. 

It  Is  Further  Ordered  that  if  the  respondents 

desire  to  answer,  plead  or  otherwise  respond  to  said 

I  Petition,  the  same  shall  be  in  writing  and  served 

:  and  filed  at  least  two  (2)  days  prior  to   [10]  the 

hearing  hereof;  and 

It  Is  Further  Ordered  that  service  of  this  Order 
to  Show  Cause  and  the  Petition  upon  which  it  is 
based  shall  be  served  upon  Com- Aire  Corporation 
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and  Aetna  Factors  Comjoany  at  least  five  (5)  days 
prior  to  the  hearing  hereof. 

Dated:  February  5,  1957. 

/s/  JOSEPH  J.  RIFKIND, 

Referee  in  Bankruptcy.  [11] 

[Endorsed] ;  Filed  February  5,  1957. 


[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE  AGAINST 

AETNA  FACTORS  CO.  | 

Upon  reading  the  Petition  of  Ii^dng  I.  Bass, 
Trustee  herein,  and  good  cause  appearing, 

Now,  Therefore,  upon  motion  of  Craig,  Weller  & 
Laugharn,  by  William  E.  Bartley,  attorneys  for 
Trustee, 

It  Is  Ordered  that  Aetna  Factors  Company  ap- 
pear before  the  undersigned  Referee  in  Bankruptcy 
in  his  courtroom,  330  Federal  Building,  Temple 
and  Spring  Street,  Los  Angeles  12,  California,  on 
the  20th  day  of  February,  1957  at  10:00  o'clock 
A.M.,  and  then  and  there  show  cause,  if  any  it  may 
have,  why  the  Court  should  not  make  and  enter  its 
Order  that  said  Aetna  Factors  Company  has  no 
lien,  claim  or  charge  in  or  to  accounts  receivable  of 
the  bankrupt;  and 

It  Is  Further  Ordered  that  if  the  respondent  de- 
sires to  answer,  plead  or  otherwise  respond  to  said 
Petition,  the  same  shall  be  in  writing  and  served 
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and  filed  at  least  two  (2)  days  prior  to  the  hearing 
hereof;  and  [12] 

It  Is  Further  Ordered  that  service  of  this  Order 
to  Show  Cause  and  the  Petition  upon  which  it  is 
based  shall  be  served  upon  Aetna  Factors  Co.,  at 
least  five  (5)  days  prior  to  the  hearing  hereof. 

Dated:  February  5,  1957. 

/s/  JOSEPH  J.  RIFKIND, 

Referee  in  Bankrui:)tcy.   [13] 

[Endorsed]  :  Filed  February  5,  1957. 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OPINION  RE  ORDER  TO 
SHOW  CAUSE  V.  AETNA  FACTORS, 
FRUEHAUF  TRAILER  COMPANY  AND 
COM-AIR  PRODUCTS,  INCORPORATED 

The  trustee  in  banlviaiptcy  by  appropriate  peti- 
tion and  order  to  show  cause  seeks  to  determine  the 
validity  of  the  assignments  from  the  bankrupt  to 
the  Aetna  Factors  of  certain  accounts  receivable 
due  from  Fruehauf  Trailer  Company  and  Com- Air 

'  Products,  Incorporated,  respectively.  Notice  of 
assignment  in  general  terms  not  referring  to  the 

•  specific  accounts  involved,  was  executed  and  re- 
corded wdthin  the  time  and  manner   required  by 

'  Section  3017  et  seq.  of  the  Civil  Code.  Counsel  for 

1  all  parties  have  thoroughly  prepared  and  ably  pre- 
sented their  case. 

,;  The  purchase  order  from  Fruehauf  Trailer  Com- 
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pany  to  Zipco,  Incorporated,  provides  in  paragrapli 
5  ''Assignment.  Tlie  contract  resulting  from  tiie 
acceptance  of  this  order  or  any  interest  tlieremider, 
shall  not  be  assignable  nor  shall  [21]  any  i)aii:  of 
the  work  be  sub-contracted  by  the  vendor  without 
prior  written  consent  of  the  purchaser."  The  pur- 
chase order  from  Corn-Air  Products,  Incorporated, 
to  Zipco,  Incorporated,  provides  in  paragraph  15 
*' Assignment  and  Subcontracting.  This  order  may 
not  be  assigned  or  subcontracted  in  whole  or  in  any 
part  nor  may  any  assigmnent  of  any  of  the  money 
due  or  to  become  due  hereunder  be  made  by  the 
Vendor  without  the  prior  written  consent  of  the 
buyer  in  each  instance." 

Fniehauf  Trailer  Company  and  C'om-Air  Prod- 
ucts, Incorporated,  have  refused  to  recognize  the 
assignment.  Aetna  Factors  has  filed  suit  against 
Fruehauf  Trailer  Company  and  Com- Air  Products, 
Incorporated,  to  recover  the  accounts  assigned.  This 
court  has  enjoined  Aetna  Factors  from  continuing 
the  further  prosecution  of  such  actions  pending  its 
determination  of  the  validity  of  the  assignments. 
Should  this  court  determine  the  provision  against 
assignment  is  valid,  the  money  will  be  paid  to  the 
trustee  in  bankrupt.  On  the  other  hand,  should  this 
court  deteiTiiine  the  provision  against  assignment 
is  invalid,  the  money  will  have  to  be  paid  to  Aetna 
Factors  or  it  may  proceed  with  the  pending  action 
to  compel  payment  pursuant  to  the  assignment. 

The  respondents,  Fruehauf  Trailer  Company, 
Com- Air  Products  Company  and  Aetna  Factors,  all 
made  motions  to   [22]   dismiss  on  the  groimd  the 
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bankruptcy  court  did  not  have  jurisdiction.  It  is 
obvious  that  neither  Fruehauf  Trailer  Company 
nor  Com- Air  Products  Company  are  disputing  the 
right  of  the  trustee  in  bankruptcy  to  the  money  and 
they  are,  therefore,  not  bona  fide  adverse  claimants. 
The  Motion  to  Dismiss  of  Fruehauf  Trailer  Com- 
pany and  Com-Air  Products,  Incorporated,  on  the 
ground  that  this  court  does  not  have  jurisdiction, 
even  if  it  had  been  timely  and  properly  presented, 
is  not  well  grounded.  Since  Aetna  Factors  does  not 
have  possession  of  the  funds  involved  in  the  contro- 
versy, it  also  is  obviously  not  a  bona  fide  adverse 
claimant  and  its  Motion  to  Dismiss  on  the  groimd 
that  this  court  does  not  have  jurisdiction,  even  if  it 
had  been  timely  and  properly  presented,  is  equally 
groundless.  None  of  the  respondents  are  bona  fide 
adverse  claimants  and  this  court  has  constructive 
possession  of  and  control  over  the  money  involved 
in  the  controversy.  The  Motions  to  Dismiss,  as  indi- 
cated at  the  hearing,  are  and  each  of  them  is  denied, 
on  the  ground  (1)  that  respondents  are  not  bona 
fide  adverse  claimants  and  (2)  the  Objection  to 
Jurisdiction  and  Motions  to  Dismiss  were  not 
timely  made.  Section  2  a  (7)  provides: 

u*  *  *  ^^^  where  in  a  controversy  arising  in  a 
proceeding  under  this  Act  an  adverse  party  does 
not  interpose  objection  to  the  summary  jurisdiction 
of  the  court  of  bankruptcy,  by  answer  or  motion 
filed  before  [23]  the  expiration  of  the  time  pre- 
scribed by  law  or  mle  of  court  or  fixed  or  extended 
'by  order  of  court  for  the  filing  of  an  answer  to  the 
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petition,  motion  or  other  i^leading  to  which  he  is 
adverse,  he  shall  be  deemed  to  have  consented  to 
such  j  urisdiction ; ' ' 

Bankruptcy  courts  have  jurisdiction  over  prop- 
erty mthin  their  actual  or  constructive  possession. 
See  Thomjoson  v.  Magnolia  Petroleum  Co.,  309  U.S. 
478;  Goggin  v.  Bolsa  Chica  (9  Cir.)  125  F  (2)  104; 
City  of  Long  Beach  v.  Metcalf  (9  Cir.)  103  F  (2) 
483.  A  person  in  possession  of  fmids  payable  to 
bankrupt,  who  makes  no  adverse  claim  thereto,  is 
subject  to  summary  jurisdiction,  even  though  others 
may  he  asserting  claim  to  such  funds  adverse  to  the 
bankrupt  estate.  See  in  re  Goldman  (S.D.  of  N.Y.) 
5  F.  Supp.  973;  Lahey  v.  Trachman  (2  Cir.)  130  F 
(2)  748;  In  re  Patrick  (7  Cir.)  194  F  (2)  750. 

The  validity  of  the  provision  in  the  purchase 
orders  against  assigimient  must  be  detennined  ac- 
cording to  state  law.  Erie  v.  Tompkins,  304  U.S. 
64;  Laugham  v.  Bank  of  America  (9  Cir.)  88  F 
(2)  551,  page  553;  Stoner  v.  New  York  Life  Insur- 
ance Company,  311  U.S.  464;  Fidelity  v.  Field,  311 
U.S.  169;  West  v.  American  Telephone  and  Tele- 
graph Company,  311  U.S.  223.  [24] 

The  rights  and  remedies  of  the  trustee  in  bank- 
ruptcy in  relation  to  such  contract  and  the  fimds 
accruing  and  payable  thereunder  are  'fixed  and  de- 
termined by  the  Bankruptcy  Act.  The  trustee  in 
bankruptcy,  in  addition  to  the  rights  of  the  bank- 
rupt, is  under  Section  70c  of  the  Banlaniptcy  Act, 
vested  as  of  the  date  of  bankruptcy  with  all  the 
rights,   remedies   and   powers   of   a   creditor   then 
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holding  a  lien  thereon  by  legal  or  equitable  pro- 
ceedings, whether  or  not  such  a  creditor  actually 
exists.  Constance  v.  Harvey  (Cir.  2)  215  F  (2)  571 
p  575  certiorari  denied  348  U.S.  913;  U.S.  v.  Eiland 
(Cir.  4)  223  F.  (2)  118;  Sampsell  v.  Straub  (Cir. 
9)  194  F  (2)  228  p.  231;  England  v.  Sanderson 
(Cir.  9)  236  F.  (2)  641  p  643. 

It  will  therefore  be  seen  that  although  the  valid- 
ity of  the  contract  must  be  determined  by  state 
law,  that  the  rights  of  the  trustee  in  bankruptcy 
are  fixed  and  determined  by  the  Bankruptcy  Law. 
An  agreement  may  tlierefore  be  valid  between  the 
parties  but  invalid  as  to  creditors  of  the  banl^- 
nipt.  The  bankrupt's  estate  is  insolvent  and  claims 
are  scheduled  in  the  sum  of  $171,101.03  (including 
wages  of  $9,436.68  and  taxes  due  United  States, 
etc.  of  $16,029.26).  In  Arnold  v.  Phillips  (5  Cir.) 
117  F  ('2)  497,  the  court  at  pages  500-501  states 
as  follows: 

"The  parties  differ  radically  as  to  what  system 
of  [25]  law  controls.  We  are  of  opinion  that  in 
a  bankruptcy  case  the  OMmership  of  property  de- 
pends ordinarily  on  the  State  law,  and  so  does  the 
existence  of  a  debt  and  the  validity  of  the  security 
for  it.  The  enquiry  begins  in  State  law,  but  does 
not  end  there.  Whether  when  bankruptcy  super- 
venes a  title  acquired  by  one  creditor  is  good 
against  other  creditors,  and  wliat  are  the  relative 
rights  and  standing  of  creditors  as  against  each 
other,  and  what  the  propriety  of  recognizing  and 
enforcing  secured  debts  under  varying  circum- 
stances, are  questions  so  related  to  the  bankruptcy 
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power  as  to  l^e  regulable  by  Congress;  they  are 
of  the  essence  of  l^ankruptcy  law.  There  neces- 
sarily arises  also  a  body  of  judicial  interpretation 
having  the  effect  of  law,  which  overrides  the  inter- 
pretation of  the  State  courts  on  similar  questions. 
The  'equity'  administered  in  the  banl^ruptcy  courts 
may  not  be  exactly  that  of  the  State  courts." 

The  court  has  carefully  read  the  nmnerous  au- 
thorities cited  ])y  counsel  for  Aetna  Factors.  It 
appears  that  the  case  of  Parkinson  v.  Caldwell,  126 
Cal.  App.  (2)  548  is  the  only  case  helpful  in  de- 
ciding the  question  confronting  us.  The  language 
in  the  Fniehauf  Trailer  Company  contract  is  not 
as  [26]  clear  and  specific  as  the  language  iii  the 
Com-Air  Products,  Incorporated,  contract.  The 
language  "or  any  interest  thereunder"  in  the  Frue- 
hauf  purchase  order  necessarily  includes  any  money 
due  or  to  become  due  and  ])ayable  to  the  bankrupt 
under  the  contract  or  such  language  would  be  mean- 
ingless and  surplusage. 

The  court  in  Parkinson  v.  Caldwell,  suiDra,  at  p 
552-553,  states  as  follows: 

"AYliere  the  language  is  clear  an  agreement  not 
to  assign  a  debt  is  effective.  *  *  *  The  purpose  of 
that  limitation  was  clear,  that  he  should  not  trans- 
fer the  note  before  maturity  to  anyone,  either  by 
way  of  pledge  or  othermse.  *  *  *  We  are  not  im- 
pressed by  the  argument  that  this  limitation  on 
the  power  to  assign  or  transfer  the  note  is  invalid. 
A  contract  right  has  its  origin  in  the  agreement 
of  the  parties  and  if  the  pai'ties  by  their  free 
agreement  place  a  limitation  on  the  right  at  the 
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very  time  of  its  creation  no  good  reason  occurs  to 
us  why  they  may  not  do  so.  *  *  *  Finally,  appel- 
lants argue  that  to  permit  the  Uncle's  estate  to  re- 
cover the  x)roceeds  of  the  note  will  result  in  its 
imjust  enrichment,  since  the  Uncle  received  the 
money,  the  repayment  of  which  was  attempted  [27] 
to  be  secured  by  the  pledge  of  this  note.  *  *  *  It 
was  established  in  the  trial  court  that  the  estate 
of  the  Uncle  is  insolvent  and  that  the  Nephew  has 
a  claim  against  the  Uncle's  estate  of  approximately 
$10,000  for  taxes  which  the  Uncle  failed  to  pay  on 
the  tmst  estate  during  his  lifetime." 

Since  Fruehauf  Trailer  Company  and  Com- Air 
Products,   Incorporated,   refused  to  recognize  the 
purported  assignment  from  the  bankrupt  to  Aetna 
Factors  and  had  not   at   the   date   of  l^ankruptcy 
paid   the   money   accruing   under   the   contract   to 
Aetna  Factors,  could  a  creditor  of  the  bankrupt 
have    acquired    an    attachment    or    execution    lien 
upon  the  money  in  the  hands  of  Fruehauf  Trailer 
I  Company  and  Com- Air  Products,  Inc.    If  an  actual 
or  hypothetical  creditor  imder  Section  70  c  of  the 
1  Banlvruptcy  Act  could  have  acquired  a  lien  upon 
I  the  funds  in  possession  of  Fruehauf  or  Com- Air 
on  the  date  of  bankruptcy,  then  ob^dously  the  trus- 
tee in  bankruptcy  is  entitled  to  the  money.     It  is 
the  conclusion  of  the  court  that  a  creditor  of  the 
j  bankrupt  could  have  levied  an  attaclnnent  or  exe- 
I'  cution  upon  the  money  in  the  hands  of  the  vendors 
Fruehauf  and  Com-Air  and,  therefore,  the  funds 
in   their   possession    are    assets    of    the    ])ankrupt 
estate. 
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The  law  is  well  established  that  any  assets  re- 
covered by  the  trustee  in  bankruptcy  based  upon 
the  rights  of  any  prior  [28]  existing  creditor  or 
based  upon  the  rights  of  any  hypothetical  credit 
existing  on  the  date  of  bankruptcy  are  for  the 
benefit  of  all  creditors  whose  claims  are  filed  and 
allowed  in  the  bankruptcy  proceedings  and  divi- 
dends must  be  declared  and  paid  equally  and  rat- 
ably to  all  such  unsecured  creditors.  Section  65a 
of  the  Bankruptcy  Act,  Moore  v.  Bay  285  U.S.  4; 
SamiDsell  v.  Imperial  Paper  Co.  313  U.S.  215  p. 
219;  England  v.  Sanderson  (9  Cir.)  236  F  (2)  641 
p  644. 

The  court  concludes  that  the  provision  against 
assignment  is  valid  and  that  tlie  trustee  in  bank- 
ruptcy can  assert  the  invalidity  of  such  purported 
assignment.  Zipco,  Incorporated,  will  be  given 
thirty  (30)  days  from  the  date  of  the  order  within 
which  to  file  a  general  claim  for  the  amoimt  of 
its  claim  (Sec.  57n  of  the  Bankruptcy  Act.)  Coun- 
sel for  the  trustee  will  prepare  findings  of  fact, 
conclusions  of  law  and  an  appropriate  order  as 
provided  by  Rule  7. 

Dated:     May  10,   1957. 

/s/  JOSEPH  J.  RIFKIND, 
Referee  in  Bankruptcy. 

cc:  Messrs.  Craig,  Weller  and  Laugham,  Attor- 
neys for  Trustee.  Messrs.  Ronald  B.  Labowe 
and  J.  L.  Ventress,  Attorneys  for  Aetna  Fac- 
tors.    Stanley  A.  Phipps,  Esq.,  Attorney  for 
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Fruehauf   Trailer   Company.     Alex   D.    Fred, 
Esq.,  Attorney  for  Com- Air  Products,  Inc.  [29] 

[Endorsed] :    Filed  May  10,  1957. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  TO  RECONSIDER 

To  the  Trustee  in  Bankruptcy  of  the  Above  En- 
titled Estate  and  His  Attorneys,  Craig,  Weller 
and  Laugharn: 

Notice  Is  Hereby  Given  that  on  the  31st  day  of 
July,  1957,  at  the  hour  of  10:00  o'clock  A.M.,  in 
the  courtroom  of  the  Honorable  Joseph  J.  Rifkind, 
Referee  in  Bankruptcy,  room  830,  Federal  Build- 
ing, Temple  and  Spring  Streets,  IjOs  Angeles,  Cali- 
fornia, Aetna  Factors  Company  will  move  the 
Court  to  reconsider  its  decision  annoimced  in  tho 
Court's  Memorandum  Opinion  of  May  10,  1957. 
Said  motion  will  be  made  on  the  ground  that  under 
the  applicable  law  of  the  State  of  California  no 
hypothetical  creditor  of  the  bankrupt  could  have 
acquired  a  lien  upon  the  accounts  receivable  in 
controversy  and  that,  accordingly,  the  Trustee  in 
Bankruptcy  cannot  prevail  imder  Section  70c  of  the 
Bankruptcy  Act. 

The  *' Memorandum  of  Points  and  Authorities 
in  Support  of  Aetna  Factors  Co.  on  Order  to  Show 
Cause"  heretofore  filed  in  the  a]>ove  proceedings 
contains  the  authorities  upon  which  reliance  will 
be  placed.     The  motion  will  also  be  based  upon 
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the  entire  [30]  record  of  the  proceedings  had  herein. 

Dated:    Jmie  19,  1957. 

AETNA  FACTORS  COMPANY, 
BY  LABOA\T]  AND  VENTRESS 

AND  QUITTNER, 
STUTMAN  &  TREISTER, 
/s/  By   GEOROE  M.  TREISTER, 

Attorneys  for  Aetna  Factors 
Company.  [31] 

[Endorsed]:     Filed  June  20,  1957. 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  MEMORANDUM  OF  OPIN- 
ION—ORDER TO  SHOW  CAUSE  v.  AETNA 
FACTORS,  ET  AL,  RE  ASSIGNMENT  OF 
ACCOUNTS  RECEIVABLE 

This  matter  involves  the  validity  of  a  provision 
in  a  contract  against  assignment.  The  court  previ- 
ously ruled  that  the  provision  against  assigmiient 
was  valid.  Because  of  the  importance  of  the  ques- 
tion involved,  the  application  of  newly  associated 
counsel  and  of  the  several  amicus  curiae  for  per- 
mission to  re-argue  the  matter  was  granted. 

The  respondents  Fruehauf  Trailer  Company  and 
Com- Air  Products,  Inc.,  herein  also  referred  to  as 
the  obligors,  are  engaged  in  certain  defense  work. 
The  subcontracts  executed  by  respondents  Frue- 
hauf and  Com- Air  in  favor  of  the  bankrupt,  con- 
tained provisions  against  assignment  without  their 
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consent.  There  are,  of  course,  numerous  reasons 
why  the  parties,  especially  under  defense  construc- 
tion contracts,  would  want  a  provision  against  as- 
signment, i.e.,  to  prevent  assignment  to  an 
irresponsible  or  incompetent  person,  to  better  con- 
trol and  supervise  production  and  rejects,  to  control 
credits  and  offsets,  to  avoid  multiplicity  of  pay- 
ments and  accounting  incidental  thereto,  to  avoid 
dealing  vaili  sundry  persons  instead  [46]  of  a  single 
person,  etc. 

The  bankrupt  assigned  certain  accounts  receiv- 
able against  the  obligors  to  Aetna  Factors,  herein 
also  referred  to  as  the  factor,  mthout  obtaining 
the  consent  of  the  obligors,  as  required  by  the  con- 
tract. Subsequent  to  the  purported  assignment 
the  banl^rupt  continued  to  send  invoices  to  the  ob- 
ligors and  received  from  the  obligors  checks  in 
payment  thereof  mitil  bankruptcy.  These  checks 
upon  receipt  were  endorsed  by  the  banlvrupt  and 
delivered  to  the  factor.  There  were  sul^stantial 
balances  unpaid  under  these  contracts  at  the  date 
of  bankruptcy.  Fruehauf  and  Com- Air  refused  to 
recognize  the  purported  assignment  or  to  pay  the 
unpaid  balances  to  the  factor.  The  factor  there- 
upon filed  suit  against  the  ol^ligors  in  the  state 
court  and  the  factor  has  been  enjoined  from  fur- 
ther prosecuting  such  actions  pending  the  outcome 
of  tliis  proceeding. 

Counsel  for  the  factor  earnestly  argues  that  a 

'provision  against  assigmnent  in  a  contract  is  only 

'for  the  benefit  of  the  obligor  and  does  not  prevent 

an  assignment  by  the  obligee  to  a  third  person. 
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the  entire  [30]  record  of  the  proceedings  had  herein. 

Dated:    June  19,  1957. 

AETNA  FACTORS  COMPANY, 
BY  LABO^YE  AND  VENTRESS 

AND  QUITTNER, 
STUTMAN  &  TREISTER, 
/s/  By   GEORGE  M.  TREISTER, 

Attorneys  for  Aetna  Factors 
Company.  [31] 

[Endorsed]:     Filed  Jime  20,  1957. 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  MEMORANDUM  OF  OPIN- 
ION—ORDER TO  SHOW  CAUSE  v.  AETNA 
FACTORS,  ET  AL,  RE  ASSIGNMENT  OF 
ACCOUNTS  RECEIVABLE 

This  matter  involves  the  validity  of  a  i^rovision 
in  a  contract  against  assignment.  The  court,  previ- 
ously ruled  that  the  provision  against  assigmnent 
was  valid.  Because  of  the  importance  of  the  ques- 
tion involved,  the  application  of  newly  associated 
counsel  and  of  the  several  amicus  curiae  for  per- 
mission to  re-argue  the  matter  was  gi'anted. 

The  respondents  Fruehauf  Trailer  Company  and 
Com- Air  Products,  Inc.,  herein  also  referred  to  as 
the  obligors,  are  engaged  in  certain  defense  work. 
The  subcontracts  executed  by  respondents  Frue- 
hauf and  Com- Air  in  favor  of  the  bankrupt,  con- 
tained provisions  against  assignment  without  their 
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3onsent.  There  are,  of  course,  nmiierous  reasons 
fs^hy  the  parties,  especially  imder  defense  construc- 
tion contracts,  would  want  a  provision  against  as- 
signment, i.e.,  to  prevent  assignment  to  an 
irresponsible  or  incompetent  person,  to  better  con- 
trol and  supervise  production  and  rejects,  to  control 
3redits  and  offsets,  to  avoid  multiplicity  of  pay- 
ments and  accounting  incidental  thereto,  to  avoid 
iealing  mth  smidry  persons  instead  [46]  of  a  single 
person,  etc. 

The  bankrupt  assigned  certain  accounts  receiv- 
able against  the  olDligors  to  Aetna  Factors,  herein 
also  referred  to  as  the  factor,  without  obtaining 
the  consent  of  the  obligors,  as  required  by  the  con- 
l^ract.  Subsequent  to  the  purpoi'ted  assignment 
the  banl^nipt  continued  to  send  invoices  to  the  ob- 
ligors and  received  from  the  obligors  checks  in 
payment  thereof  mitil  bankruptcy.  These  checks 
upon  receipt  were  endorsed  by  the  banlvrupt  and 
delivered  to  the  factor.  There  were  substantial 
balances  unpaid  under  these  contracts  at  the  date 
of  l)ankruptcy.  Fruehauf  and  Com- Air  refused  to 
recognize  the  purported  assignment  or  to  pay  the 
unpaid  balances  to  the  factor.  The  factor  there- 
upon filed  suit  against  the  obligors  in  the  state 
3ourt  and  the  factor  has  been  enjoined  from  fur- 
:her  prosecuting  such  actions  pending  the  outcome 
■>f  tliis  proceeding. 
Coimsel  for  the  factor  earnestly  argues  that  a 

rovision  against  assignment  in  a  conti'act  is  only 
vor  the  benefit  of  the  obligor  and  does  not  prevent 
m  assignment  by  the  obligee  to  a  third  person. 
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Counsel  for  the  factor  funther  argiie  that  the  as- 
signment would  have  been  valid  against  a  judg- 
ment creditor  of  the  bankrupt,  and  that  such  as- 
sigimient  is  therefore  valid  against  the  trustee  in 
bankiiiptcy,  who  stands  in  the  same  position  imder 
Section  70c  of  the  Bankruptcy  Act. 

Counsel  for  the  trustee  and  supporting  amicus 
curiae  argue  with  equal  earnestness  that  the  assign- 
ment is  void  because  it  is  in  violation  of  the  provi- 
sion in  the  contract  against  assio-nment.  [47]  They 
further  argue  that  a  judgment  creditor  could  there- 
for have  levied  an  execution  upon  the  undisbursed 
fimds  in  the  possession  of  the  obligor.  They  fur- 
ther argue  that  such  assignment  is  therefor  void 
as  to  th«  trustee  in  bankruptcy.  This  controversy 
is,  of  course,  the  very  crux  of  the  problem  con- 
fronting us. 

Section  70c  of  the  Bankruptcy  Act  provides  as 
follows : 

"The  trustee  may  have  the  benefit  of  all  defenses 
available  to  the  bankrupt  as  against  third  persons, 
including  statutes  of  limitation,  statutes  of  frauds, 
usuiy,  and  other  personal  defenses;  and  a  waiver 
of  any  such  defense  by  the  bankrupt  after  bank- 
ruptcy shall  not  bind  the  trustee.  The  trustee,  as 
to  all  property,  whether  or  not  coming  into  posses- 
sion or  control  of  the  court,  upon  which  a  creditor 
of  the  bankrupt  could  have  obtained  a  lien  hj 
legal  or  equitable  proceedings  at  the  date  of  bank- 
ruptcy, shall  be  deemed  vested  as  of  such  date  with 
all  the  rights,  remedies,  and  pow-ers  of  a  creditor 
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hen  hoidixtg  a  liai  thereon  by  such  proceeding 
i^ietlier  or  not  socli  a  ei^editor  aetimUy  exists."' 


Che  Tafidity  of  the  danse  ia  the  eonti-a<?ts  against 
ssignment  nmst,  of  conrse,  be  determined  aji-eord- 
ng  to  sfcate  law,  E:-ie  t,  Tompkins,  304  U.S.  64; 
^ii^iam  V.  Bank  of  Ain-rl-a  (9  Cir.)  88  F  (2) 
51  page  553;  In  re  Bast^iiehirrr  (9  Cir.)  66  F  (2) 
53  page  ^6. 

Bes^NMidents  Aetna  FactoTS  and  anneiis  curiae 
apporting  its  potsition,  strongly  rely  on  the  ease 
f  JohnstcML  V.  Landucci  (L9I2)  [48]  21  CaL  (2) 
3.  Th<*  eonrt  on  page  67  states  the  rule  relating 
0  a.aRigniiM»tit  of  eontzaets,  as  follows: 

*'A!ti8ongJi  there  are  no  eases  direetly  in  point 

n  C^difomia,  the  OTemdidniing  weight  of  anthor- 

hr  in  other  jurisdictions  is  to  the  effect  that  proTi- 

i.ons  against  asdgnnu^it,  soeh  as  that  contained 

n  paragraph  17  of  the  lOller  &  Lux  contract,  are 

©T  the  benefit  of  the  T^sdor  only,  and  in  no  way 

ifiect  the  Talidity  of  an  assignment  without  eon- 

ent  as  between  the   assignor   and  assignee.     In 

r  woids,  ihe  interest  of  the  assignor  in  the 

ontraet  passes   to   the  assignee,    subject    to    the 

13  of  ^be  original  seller.    This  is  the  rule  set 

h  in  Hie  Kestatonent  of  the  L.aw  of  Contracts. 

Ion  176  reads  as  follows:    ^A  prohibition  in  a 

.naet  of  the  alignment  of  rights  thereunder  is 

or  the  benefit  of  the  oMigor,  and  does  not  prevent 

^^  asagnee  from  aeqoiring  rights  against  the  as- 

tr  by  the  a^gmnent  or  the  obligor  fnnn  dis- 
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Counsel  for  the  factor  further  argue  that  the  as- 
signment would  have  been  valid  against  a  judg- 
ment creditor  of  the  bankrupt,  and  that  such  as- 
signment is  therefore  valid  against  the  trustee  in 
bankruptcy,  who  stands  in  the  same  position  luider 
Section  70c  of  the  Bankruptcy  Act. 

Counsel  for  the  trustee  and  supporting  amicus 
curiae  argue  with  equal  earnestness  that  the  assign- 
ment is  void  because  it  is  in  violation  of  the  provi- 
sion in  the  contract  against  assignment.  [47]  They 
further  argue  that  a  judgment  creditor  could  there- 
for have  levied  an  execution  upon  the  undisbursed 
fimds  in  the  possession  of  the  obligor.  They  fur- 
ther argue  that  such  assignment  is  therefor  void 
as  to  the  trustee  in  bankruptcy.  This  controversy 
is,  of  course,  the  very  crux  of  the  problem  con- 
fronting us. 

Section  70c  of  the  Bankruptcy  Act  provides  as 
follows : 

"The  trustee  may  have  the  benefit  of  all  defenses 
available  to  the  bankrupt  as  against  third  persons, 
including  statutes  of  limitation,  statutes  of  frauds, 
usury,  and  other  personal  defenses;  and  a  waiver 
of  any  such  defense  by  the  bankrupt  after  bank- 
ruptcy shall  not  bind  the  trustee.  The  trustee,  as 
to  all  property,  whether  or  not  coming  into  posses- 
sion or  control  of  the  court,  upon  which  a  creditor 
of  the  bankrupt  could  have  obtained  a  lien  by 
legal  or  equitable  proceedings  at  the  date  of  bank- 
ruptcy, shall  be  deemed  vested  as  of  such  date  with 
all  the  rights,  remedies,  and  powers  of  a  creditor 
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then  holding  a  lien  thereon  by  such  proceedings, 
whether  or  not  such  a  creditor  actually  exists." 

The  validity  of  the  clause  in  the  contracts  against 
assignment  must,  of  course,  l)e  determined  accord- 
ing to  state  law.  Erie  v.  Tompkins,  304  U.S.  64; 
Laugharn  v.  Bank  of  America  (9  Cir.)  88  F  (2) 
551  page  553;  In  re  Bastanchury  ("9  Cir.)  66  F  (2) 
653  page  656. 

Respondents  Aetna  Factors  and  amicus  curiae 
supporting  its  position,  strongly  rely  on  the  case 
of  Johnston  v.  Landucci  (1942)  [48]  21  Cal.  (2) 
63.  The  court  on  page  67  states  the  rule  relating 
to  assignment  of  contracts,  as  follows: 

"Although  tliere  are  no  cases  directly  in  point 
in  California,  the  overwhelming  weight  of  author- 
I  ity  in  other  jurisdictions  is  to  the  effect  that  provi- 
;  sions   against  assignment,   such  as  that  contained 
i  in  paragraph  17  of  the  Miller  &  Lux  contract,  are 
I  for  the  benefit  of  the  vendor  only,  and  in  no  way 
affect  the  validity  of  an  assignment  without  con- 
sent  as   between   the   assignor   and   assignee.     In 
other  words,   the  interest  of  the   assignor  in  the 
contract    passes   to    the    assignee,    subject    to    the 
rights  of  the  original  seller.     This  is  the  rule  set 
I  forth  in  the  Restatement  of  the  Law  of  Contracts. 
Section  176  reads  as  follows:     *A  prohibition  in  a 
contract  of  the  assignment  of  rights  thereunder  is 
for  the  benefit  of  the  obligor,  and  does  not  prevent 
the  assignee  from  acquiring  rights  against  the  as- 
signor by  the  assignment  or  the  obligor  from  dis- 
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charging  his  duty  under  the  contract  in  any  way 
l)erniissi])le  if  there  were  no  such  prohibition.' 

''The  rule  that  such  provisions  are  for  the  benefit 
of  the  seller  and  in  no  way  a:K;ect  the  validity  of 
an  assignment  as  between  the  assignor  and  assignee 
is  the  rule  adopted  by  the  United  States  Supreme 
Court  (Portuguese-American  Bank  v.  Welles,  242 
U.S.  7  (37  S.  Ct.  3,  61  L.Ed.  116)),  and  is  the  rule 
approved  by  Williston  in  his  work  on  Contracts 
(Williston  on  Contracts,  Revised  ed.,  vol.  II,  sec- 
tion 422).  Although  there  are  no  cases  [49]  in 
California  dealing  directly  witli  the  assigiuiient  of 
choses  in  action  in  \dolation  of  a  provision  against 
assignment,  there  are  several  cases  which  hold  that 
the  prohil^ition  in  a  lease  against  assignment  is  for 
the  benefit  of  the  lessor,  and  that  an  assigimient 
without  consent  passes  the  interest  of  the  assignor 
to  the  assignee.  (Potts  Drug  Co.  v.  Benedict,  156 
Cal.  322  (104  P.  432,  25  L.R.A.N.S.  609)  ;  Garcia 
V.  Gmm,  119  Cal.  315  (51  P.  684)  ;  Randol  v.  Tatum, 
98  Cal.  390  (33  P.  433)  ;  Kendis  v.  Cohn,  90  Cal. 
App.  41  (265  P.  844).)" 

Were  there  no  other  or  later  decisions  of  the  ap- 
pellate courts  of  our  state  relating  to  the  subject, 
the  problem  of  this  court  would  be  quite  simple. 

We  find,  however,  the  much  later  decision  of 
Parkinson  v.  Caldwell  (1954)  126  Cal.  App.  (2)  548. 
This  decision  was  not  only  decided  twelve  years 
later  but  specifically  relates  to  assigimient  of  choses 
in  action  whereas  the  reference  to  choses  in  action 
in  the  earlier  case  of  Johnston  v.  Landucci,  supra, 
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was  dictum  since  the  court  in  that  case  was  deal- 
ing with  the  assigimient  of  the  vendee's  interest 
under  a  land  x>urchase  contract. 

Counsel  for  the  trustee  in  l)ahk:ruptcy  and  the 
amicus  curiae  supporting  that  position,  on  the 
other  hand  strongly  rely  on  the  case  of  Parkinson 
Y.  Caldwell,  supra.  The  court  in  Parkinson  v. 
Caldwell,  supra,  on  pages  552-53,  sets  forth  the 
rule  of  laAv  as  follows: 

"Where  the  language  is  clear  an  agreement  not 
to  [50]  assign  a  debt  is  effective.  The  precise 
question  was  elaborately  discussed  by  the  Xew  York 
Court  of  Appeals  in  Allliusen  v.  Caristo  Const.  Co., 
303  X.Y.  446  (103  N.E.  2d  891),  and  at  page  893 
(103  N.E.  2d)  the  court  concluded: 

*In  the  light  of  the  foregoing,  we  think  it  is 
reasonal^ly  clear  that,  while  the  courts  have  striven 
to  uphold  freedom  of  assignal^ility,  they  have  not 
failed  to  recognize  the  concei)t  of  freedom  to  con- 
tract. In  large  measiu'e  they  agree  that,  where 
appropriate  language  is  used,  assigmnents  of  money 
due  mider  contracts  may  be  proliibited. ' 

"So  in  4  Corbin  on  Contracts,  section  872,  page 
486  the  author  says: 

'In  any  case,  it  is  quite  possible  for  the  parties 
to  show  by  apt  words  that  rights  created  by  the 
contract  shall  not  be  assignable.  It  is  o])vious  that 
they  mean  exactly  this  and  notliing  else  in  case 
the  contract  is  unilateral  from  the  beginning.  *  *  * 
■So  if  A  lends  money  to  B,  recei^'Lng  from  B  a  note 
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that  expressly  declares  that  it  is  not  assignable, 
there  is  no  doubt  that  they  mean  A's  right  to  the 
money  to  be  non-assignable.'  *  *  * 

"We  are  not  impressed  by  the  argument  that  this 
limitation  on  the  power  to  assign  or  transfer  the 
note  is  invalid.  A  contract  i-ight  has  its  origin 
in  the  agreement  of  the  parties  and  if  the  parties 
by  their  free  agreement  place  a  limitation  on  the 
right  at  the  very  time  of  its  [51]  creation  no  good 
reason  occurs  to  us  why  they  may  not  do  so.  The 
New  York  Court  of  Apx)eals  in  Allhusen  v.  Caristo 
Const.  Co.,  supra,  103  N.E.  2d  at  page  893,  said  of 
a  similar  argument  of  invalidity:  'Such  a  holding 
is  not  violative  of  public  policy.  Professor  Wil- 
liston,  in  his  treatise  on  Contracts,  states  (vol.  2, 
Section  422,  p.  1214):  "The  question  of  the  free 
alienation  of  property  does  not  seem  to  be  in- 
volved." The  New  York  cases  do  not  hold  other- 
wise. *  *  *  Plaintiff's  claimed  rights  arise  out  of 
the  very  contract  embodying  the  provision  now 
sought  to  l)e  invalidated.  The  right  to  moneys 
under  the  contracts  is  but  a  companion  to  other 
jural  relations  fonning  an  aggregation  of  actual 
and  potential  interrelated  rights  and  o])ligations. 
No  sound  reason  appears  why  an  assignee  should 
remain  mialfected  by  a  provision  in  the  very  con- 
tract which  gave  life  to  the  claim  he  asserts.' 

"The  California  courts  are  in  accord.  In  La 
Rue  V.  Groezinger,  84  Cal.  281,  the  court  said  at 
page  283  (24  P.  42,  18  Am.St.Rep.  179) :  'if  the 
contract  itself  provides  in  term  that  it  is  not  trans- 
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ferable,  it  certainly  cannot  be  transferred,  although 
it  otherwise  might  be  so.'  And  the  court  said  in 
Fairbanks  v.  Crumx)  Irr.  etc.  Co.,  Inc.,  108  Cal. 
App.  197,  at  page  205  (291  P.  629,  292  P.  529)  : 

'The  contract,  as  we  saw,  provided  that  "any  and 
all  moneys  due"  might  be  assigned  with  Fairbanks' 
"written  consent."  Appellant  rightly  says  that  no 
such  language  was  needed  to  make  payments  due 
assignable.  [52]  But  the  language,  having  been 
used,  must  be  given  some  effect,  and  it  would  have 
none  imless  it  were  tantamoimt  to  a  provision  that 
payments  should  not  be  assigned  imtil  due,  and 
not  then  without  Fairbanks'  written  consent.  We 
are  aware  of  no  reason  why  the  provision,  as  so 
construed  should  not  be  given  effect.' 

"We  see  no  reason  to  follow  the  cases  from  other 
jurisdictions  cited  by  appellants  which  seem  to  hold 
otherwise." 

Counsel  for  the  factor  severely  criticize  the  case 

1  of  Parkinson  v.  Caldwell,  supra,  as  being  bad  law 

and  inconsistent  with  and  contrary  to  the  decision 

of  the   Supreme   Court  in  Johnston  v.   Landucci, 

supra.    It  is  signiiieant  to  note  in  that  connection, 

!  that  in  Parkinson  v.  Caldwell,  supra,  after  a  peti- 

'  tion  for  rehearing  was  denied  tliat  thereafter  a  peti- 

:  tion  for  hearing  was  denied  by  the  Supreme  Court 

of  the  State  of  California. 

It  is  well  established,  that  decisions  of  inter- 
mediate courts  of  appeal  of  tlie  state,  as  well  as 
the  decisions  of  the  courts  of  last  resort  of  the 
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state,  are  equally  l^iiidiiig  upon  the  federal  coiui:s, 
in  determining  the  law  of  the  state  when  interpret- 
ing contracts  between  the  parties.  See  Stoner  v. 
K  Y.  Life  Insurance  Co.,  311  F.S.  464:  Fidelity 
Union  Tiiist  Co.  t.  Field,  311  U.S.  169:  West  v. 
American  Telephone  &  Telegraph  Co.  311  U.S.  223. 
The  court  in  the  case  of  West  v.  American  Tele- 
phone &  Telegraph  Co.,  supra,  states  the  rule  on 
page  237,  as  follows: 

"Where  an  intermediate  appellate  state  court 
rests  its  considered  judgment  upon  the  rule  of 
law  which  it  [53]  annoimces,  that  is  a  datum  for 
ascertaining  state  law  which  is  not  to  be  disre- 
garded by  a  federal  court  miless  it  is  convinced 
by  other  persuasive  data  that  the  liighest  court  of 
the  state  would  decide  othei*wise.  Six  Companies 
of  California  v.  Joint  Highway  District,  ante,  p. 
180;  Fidelity  Union  Tmst  Co.  v.  Field,  ante,  p. 
169.  Cf.  Craham  v.  White-Phillips  Co.,  296  U.S.  27; 
Wichita  Eoyalty  Co.  v.  City  Xational  Bank,  supra, 
107:  Russell  v.  Todd,  supra.  This  is  the  more  so 
where,  as  in  this  case,  the  highest  coiu't  has  re- 
fused to  review  the  lower  coiui:'s  decision  rendered 
in  one  phase  of  the  very  litigation  which  is  now 
prosecuted  by  the  same  paiiies  before  the  federal 
court.  True,  some  other  court,  of  appeals  of  Oliio 
may  in  some  other  case  aiiive  at  a  different  con- 
clusion and  the  Supreme  Court  of  Oliio,  notwith- 
standing its  refusal  to  review  the  state  decision 
against  the  petitioner,  may  liold  itself  free  to 
modify  or  reject  the  ruling  thus  announced.     Vil- 
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lage  of  Brewster  v.  HiU,  128  Ohio  St.  343,  a53;  190 
X.E.  766.  Even  though  it  is  arguable  that  the 
Supreme  Court  of  Ohio  will  at  some  later  time 
modify  the  rule  of  the  West  case,  whether  that  will 
ever  happen  remains  a  matter  of  conjeetiu-e.  In 
the  meantime  the  state  law  applicable  to  these  par- 
ties and  in  this  case  has  been  authoritatively  de- 
clared by  the  highest  state  court  in  which  a  deci- 
sion could  be  had.  If  the  present  suit  had  been 
brought  in.  the  Cuyahoga  coim.ty  court  no  reason  is 
advanced  for  sux>posing  that  the  Cuyahoga  court 
of  appeals  would  depart  from  its  previous  ruling 
or  that  [54]  the  Supreme  Court  of  the  state  would 
grant  the  review  which  it  withheld  before.  We 
think  that  the  law  thus  announced  and  applied  is 
the  law  of  the  state  applicable  in  the  same  case  and 
to  the  same  parties  in  the  federal  court  and  that  the 
federal  court  is  not  free  to  apply  a  different  rule 
however  desirable  it  may  believe  it  to  be,  and  even 
though  it  may  think  that  the  state  Supreme  Court 
may  establish  a  different  iiile  in  some  future  liti- 
gation." 

Assimaing  without  conceding  that  the  Supreme 
Couit  of  the  State  of  California  may  at  some  later 
date  oveiTule  Parkinson  v.  Caldwell,  supra,  it  is 
at  this  time  controlling  upon  this  court.  It  neces- 
sarily follows  that  the  purported  assignments  of 
the  accomits  receivable,  in  view  of  the  provision  in 
the  contracts  against  assignment  are  void.  Fiiie- 
hauf  Trailer  Company  and  Com-Aii",  Inc.,  will 
therefor  be  ordered  to   pay  any  imx)aid  balances 
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in  tlieir  possession  to  the  trustee  in  bankruptcy. 
Aetna  Factors  will  be  permanently  enjoined  from 
prosecuting  the  actions  instituted  against  FiTiehauf 
Trailer  and  Com- Air,  Inc.,  brought  to  recover  the 
accoimts  receivable  assigned  to  them  by  the  bank- 
rupt herein.  Findings  of  fact,  conclusions  of  law 
and  order  heretofore  submitted  will  be  signed  and 
entered  accordingly. 

Dated:    October  15,  1957. 


i 


/s/  JOSEPH  J.  RIFKIND, 

Referee  in  Bankruptcy.  [55] 

cc:  Messrs.  Craig,  Weller  &  Laugharn.  Attention: 
Mr.  William  E.  Bartley,  Attorneys  for  trustee. 
Messrs.  Quittner,  Stutman  &  Treister  and 
Messrs.  Labowe  and  Ventress,  Attention:  Mr. 
George  M.  Treister,  Attorneys  for  respondent 
Aetna  Factors  Co.  Mr.  Stanley  A.  Phipps, 
Attorney  for  Fruehauf  Trailer  Co.  Mr.  Alex 
D.  Fred,  Attorney  for  Com- Air  Products,  Inc. 
Messrs.  Birnbaum  &  Hemmerling,  Attorneys 
for  Standard  Factors  Corporation  Amicus 
Curiae.  Messrs.  Cosgrove,  Cramer,  Diether  & 
Rindge,  Attorneys  for  Citizens  National  Trust 
&  Savings  Bank  of  Los  Angeles.  Amicus  Cu- 
riae. Mr.  George  A.  Elstein,  Attorney  for 
Irving  I.  Bass,  Trustee  in  Bankruptcy  of 
G.M.C.  Tool  &  Die  Company,  Bankrupt.  [56] 

[Endorsed] :     Filed  October  15,  1957. 
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[Title  of  District  Court  and  Cause.] 

fixdixas  of  fact,  co^xlusioxs  op 
law  axb  order  re  aetxa  factors 
co:mpaxy 

The  matter  of  the  Trustee's  Petition  for  Order 
to  Show  Cause  addressed  to  Aetna  Factors  Com- 
pany, Fiiiehauf  Trailer  Co.  and  Com- Air  Prod- 
ucts, Inc.  having  come  on  regularly  for  hearing 
before  the  undersigned  Referee  in  Bankruptcy 
on  the  2rM:h  day  of  February,  1957  and  tlie  matter 
having  been  continued  to  the  6th  day  of  March, 
1957,  the  Trustee  appearing  in  j>erson  and  by  and 
through  his  coimsel,  Craig,  Weller  k  Laugham, 
William  E.  Bartley  of  coimsel,  Aetna  Factors 
Company  appearing  by  and  through  their  comisel 
Ventress  and  Labowe,  Corn-Air  Products,  Inc.  ap- 
pearing by  and  through  their  counsel,  Alex  D. 
Fred,  and  Fniehauf  Trailer  Co.  apx>earing  by  and 
through  their  counsel  Stanley  A.  Phipps,  and  mo- 
tions to  dismiss  based  on  lack  of  summary  juris- 
diction havLTLg  been  made  by  all  of  the  respondents, 
and  evidence  both  oral  and  documentary  having 
been  offered  and  received  into  evidence,  and  objec- 
tions to  proposed  Findings  of  Fact,  Conclusions  of 
Law  and  Order  re  Aetna  Factors  Company  having 
been  duly  filed  with  the  Court  by  Yentress  and 
Labowe  and  Quittner,  Stutman  &  Treister,  by  [57] 
George  '^L  Treister,  attorneys  for  Aetna  Factors 
Company,  and  a  motion  to  reconsider  having  been 
duly  filed  with  the  Court  on  June  19, 1957  and  vari- 
ous briefs  and  memoranda  of  Points  and  Authori- 
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ties  raid  briefs  of  Amicus  Curiae  ha^dng  been  sub- 
mitted, and  tlie  motion  to  reconsider  having  been 
duly  argued  before  the  Court  on  the  16th  day  of 
July,  1957,  July  31,  1957  and  Aug,  30,  1957,  and 
the  Court  being  fully  advised  in  the  premises  does 
hereby  make  the  folloAving  Findings  of  Fact,  Con- 
clusions of  Law  and  Order  based  thereon: 

Findings  of  JbVict 
I. 

That  prior  to  bankruptcy  the  bankrupt  corpora- 
tion and  Fruehauf  Trailer  Co.  entered  into  several 
contracts  in  ^\rriting  identical  in  form  whereby  the 
bankrupt  was  to  manufacture  and  supply  various 
bushings  to  the  said  Fruehauf  Trailer  Co.  and  the 
Fruehauf  Trailer  Co.  was  to  pay  for  the  said  bush- 
ings when  invoiced. 

II. 

That  on  the  28th  day  of  October,  1955  the  bank- 
rupt entered  into  contracts  in  writing  to  manufac- 
ture and  furnish  to  Com- Air  Products,  Inc.  various 
bushings  and  the  said  Com-Air  Products,  Inc., 
agreed  to  pay  the  bankrupt  corporation  for  the 
said  bushings  when  invoiced. 

111. 

That  the  aforesaid  contracts  and  agreements  be- 
tween Fruehauf  Trailer  Co.  and  the  bankrupt  in 
paragraph  5  thereof  all  contained  the  following 
language:  ''Assignment.  The  contract  resulting 
from  the  acceptance  of  this  order  or  any  interest 
thereunder,  shall  not  be  assignal^le  nor  shall  any 
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part  of  the  work  be  sub-contracted  by  the  vendor 
mthout  prior  written  consent  of  the  purchaser." 

IV. 

That  the  aforesaid  contracts  and  agreements  by 
and  between  the  bankrupt  and  Com- Air  Products, 
Inc.,  all  provide  in  paragraph  15  "Assigmnent  and 
Subcontracting.  This  Order  may  not  be  assigned 
or  subcontracted  in  whole  or  in  any  part  nor  may 
any  assignment  of  any  of  the  money  due  or  to 
become  due  hereimder  be  made  by  the  Vendor  with- 
out prior  written  consent  of  the  buyer  in  each  in- 
stance." 

V. 

That  the  bankrupt  made  an  assignment  of  ac- 
comits  receivable,  including  the  accounts  arising 
by  virtue  of  the  above  set  foi'th  contracts  with 
Com-Air  Products,  Inc.  and  Fruehauf  Trailer  Co. 
to  Aetna  Factors  Company. 

VI. 

That  notice  of  assignment  in  general  temis,  not 
I  referring  to  xhQ  specific  amoimts  involved,  was  exe- 
cuted and  recorded  within  the  tune   and  manner 
required  by  Section  3017  et  seq.  of  the  California 
Civil  Code. 

VII. 
That  prior  to  the  institution  of  the  ^vitllin  pro- 
r-ceedings   Aetna   Factors    Company   made    demand 
pon  Fruehauf  Trailer  Co.  and  Com-Air  Products, 
line,  that  they  and  each  of  them  loay  over  the  as- 
signed accounts  to  Aetna  Factors  Company. 
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VIII. 

That  despite  the  demand,  of  Aetna  Factors  Com- 
pany, Fniehauf  Trailer  Co.  paid  the  sum  of  $2,- 
403.98   over  to   the   Trustee,   subsequent  to   bank-  \ 
niptcy,    said    sum    representing    what    Fruehauf 
Trailer  Co.  alleged  to  be  the  balance  due  on  ac- 
counts which  arose   by  virtue   of  the   above-men- 
tioned contracts  and  which  were  assigned  to  Aetna 
Factors  Company,  in  addition  to  the  siun  of  $863.58 
paid  to  the  Tnistee  by  the  Marshal  of  the  IMimici-  . 
pal  Court  of  the  County  of  Los  Angeles  received  " 
by  him  pursuant  to   a  gaiiiishment  in  an  action 
against  the  bankrupt. 

IX. 

That  Com- Air  Products,  Inc.  now  holds  the  sum 
of  [59]  $5,496.36  which  it  alleges  to  be  the  sum 
now  due  and  owing  on  accomits  wliich  arose  by  vir- 
tue of  the  alDove-mentioned  contract  on  accoimts 
which  were  assigned  to  Aetna  Factors  Company, 
and  Corn-Air  Products,  Inc.  refuses  to  pay  the 
same  to  the  Trustee  or  to  Aetna  Factors  Company 
unless  and  until  the  Court  determines  it  is  indebted. 

X. 

That  a  dispute  exists  between  Fruehauf  Trailer 
Co.  and  Com-Air  Products,  Inc.  and  Aetna  Fac- 
tors Company  respecting  the  amoimts  owed  by 
Fruehauf  Trailer  Co.  and  Com-Air  Products,  Inc. 

XI. 

That  Aetna  Factors  Company  has  heretofore 
caused  to  be  filed  certain  law  suits  in  the  Superior 
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Court  of  the  State  of  California,  in  and  for  the 
County  of  Los  Angeles,  seeking  to  recover  from 
Fruehauf  Trailer  Co.  and  from  Com-Air  Prod- 
ucts, Inc.  all  amounts  which  became  due  under  the 
aforesaid  contracts,  plus  interest  from  the  dates 
that  they  became  due. 

XII. 

That  Fruehauf  Trailer  Co.  and  Com-Air  Prod- 
ucts, Inc.  each  have  actively  asserted,  and  by  and 
through  their  comisel,  and  as  parties  to  this  pro- 
ceeding claim  that  the  provisions  set  forth  in  Find- 
ings of  Fact  No.  Ill  and  IV  above  render  the 
assignments  to  Aetna  Factors  Company  unenforce- 
able as  to  them. 

XIII. 
B  That  xletna  Factors  Company,  Com-Air  Prod- 
ucts, Inc.  and  the  Fruehauf  Trailer  Co.  did  not 
file  written  answers  contesting  the  jurisdiction  of 
the  Court  ^^ithin  the  time  allowed  in  the  Order 
to  Show  Cause  which  brought  on  these  proceed- 
ings. 

XIV. 

That  at  the  hearings  herein  the  said  Aetna  Fac- 
tors Company,  Com-Air  Products,  Inc.  and  Fnie- 
hauf  Trailer  Co.  made  oral  motions  to  dismiss  for 
want  of  smnmary  jurisdiction.  [60] 

XV. 

That  Aetna  Factors  Company  did  not  have  pos- 
■  session  of  the  fmids  in  question  at  the  time  of  the 
filing  of  the  Tnistee's  Petition  and  still  does  not 
I  have  possession  of  the  said  funds. 


40  Irving  I.  Bass  vs. 

Conclusions  of  Law 

I. 

That  Frueliauf  Trailer  Co.  does  not  dispute  the 
right  of  the  Trustee  to  the  funds  in  the  Tmstee's 
possession  and  is  therefore  not  a  bona  fide  adverse 
claimant  to  the  said  funds. 

n. 

That  Com- Air  Products,  Inc.  does  not  dispute  the 
right  of  the  Trustee  to  receive  payment  under  the 
above-mentioned  contracts  and  agreements  between 
the  bankrupt  and  Com-Air  Products,  Inc.  and  is 
therefore  not  a  bona  fide  adverse  claimant. 

III. 

That  Aetna  Factors  Company  does  not  have  pos- 
session of  the  funds  in  question  and  is  not  a  bona 
fide  adverse  claimant  thereto 

IV. 

That  this  Court  has  constructive  possession  of 
and  control  over  the  money  and/or  claims  involved 
in  the  controversies  arising  in  this  action. 

v. 

That  the  various  objections  to  jurisdiction  and 
motions  to  dismiss  made  by  Aetna  Factors  Com- 
pany, Fruehauf  Trailer  Co.  and  Com-Air  Products, 
Inc.  were  not  timely  taken  and  under  Section  2-a(7) 
of  the  Bankruptcy  Act  this  Court  has  smnmary 
jurisdiction  over  all  matters  herein  contained. 
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VI. 

That  under  California  State  law  the  above  set 
forth  clauses  in  the  contracts  between  Corn-Air 
Products,  Inc.  and  [61]  the  bankrupt  and  Fruehauf 
Trailer  Co.  and  the  bankrupt  are  enforceable  and 
the  Assignment  to  Aetna  Factors  Company  would 
be  void  as  to  them. 

VII. 

That  under  California  State  law  a  creditor  of  the 
bankrupt  could  have  levied  a  valid  attachment  or 
execution  upon  the  funds  owing  from  Com-Air 
Products,  Inc.  and  Fruehauf  Trailer  Co.  despite 
the  prior  Assignment  to  Aetna  Factors  Company 
and  prevail  over  Aetna  Factors  Company. 

VIII. 

That  under  Section  70-c  of  the  Bankruptcy  Act 
the  Trustee  is  vested  with,  all  rights,  remedies  and 
powers  of  a  creditor  then  holding  a  lien  thereon  by 
legal  or  equitable  proceedings,  whether  or  not  such 
a  creditor  actually  exists. 

IX. 

That  the  fluids  in  the  hands  of  the  Trustee  and 
the  funds  owing  from  Com-Air  Products,  Inc.  are 
assets  of  tlie  vdthin  bankruptcy  estate,  free  and 
clear  of  the  Assignment  to  Aetna  Factors  Company. 

Order 
It  Is  I-Ierel>y  Ordered  that  the  objections  to  the 
jurisdiction  of  this  Court  and  motions  to  dismiss 
based  thereon,  made  by  Aetna  Factors  Company, 
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Fruehaiif  Trailer  Co.,  and  Corn-Air  Products,  Inc. 
are  hereby  overruled  and  dismissed;  and 

It  Is  Further  Ordered  that  the  aforementioned 
Assigmnent  of  accounts  receivable  made  by  and  be- 
tween the  ]3ankrupt  cori^oration  and  Aetna  Factors 
Company,  a  coi-poration,  is  void  as  against  the 
Trustee  herein;  and  [62]  i 

It  Is  Further  Ordered  that  all  sums  heretofore 
collected  by  the  Trustee  from  Fruehauf  Trailer  Co. 
by  and  mider  the  above-described  contracts  are 
assets  of  the  within  barLkmptcy  estate,  free  and 
clear  of  any  lien,  claim  or  charge  of  Aetna  Factors 
Company  other  than  as  a  general  creditor  herein 
when,  as  and  if  the  said  Aetna  Factors  Company 
files  a  proper  claim  herein;  and  i 

It  Is  Further  Ordered  that  Com-Air  Products, 
Inc.  is  hereby  ordered  and  directed  to  pay  over  to 
the  Trustee  the  sum  of  $5,496.36 ;  and 

It  Is  Further  Ordered  that  Aetna  Factors  Com- 
pany has  no  claim  as  against  Fmehauf  Trailer  Co. 
or  Com-Air  Products,  Inc.  by  and  under  the  afore- 
mentioned Assignment  of  accounts  receivable;  and 

It  Is  Further  Ordered  that  Aetna  Factors  Com- 
pany is  permanently  enjoined  and  restrained  from 
proceeding  \vith,  or  taking  action  in,  the  above- 
described  Superior  Court  Actions;  and 

It  Is  Further  Ordered  that  Aetna  Factors  Com- 
pany is  restrained  and  enjoined  from  in  any  man- 
ner, other  than  the  filing  of  a  claim  in  the  within 
proceedings  as  provided  in  Section  57n  of  the 
Bankruptcy  Act,  from  taking  any  action  whatever 
in    any    manner   whatever    against    the    Fruehauf 
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Trailer  Co.,  Com- Air  Products,  Inc.,  or  the  Trustee 
herein  on  any  matters  relating  to  the  contracts  or 
assignments  herein  referred  to. 

Dated:  December  23,  1957. 

/s/  JOSEPH  J.  RIFKIND, 

Referee  in  Bankruptcy. 

[Endorsed] :  Filed  December  23,  1957.  [63] 


[Title  of  District  Court  and  Cause.] 

PETITION  OF  AETNA  FACTORS  COMPANY 
FOR  REVIEW  OF  ORDER  OF  REFEREE 
IN  BANKRUPTCY  DATED  DECEMBER 

■   23,  1957 

To  the  Honorable  Joseph  J.  Rifkind,  Referee  in 
Bankruptcy : 

The  petition  of  Aetna  Factors  Company  respect- 
fully represents: 

I. 

Your  Petitioner  is  aggrieved  by  the  order  of  the 
Honorable  Joseph  J.  Rifkind,  Referee  in  Bank- 
ruptcy, dated  December  23,  1957,  determining  that 
the  Trustee  in  Bankruptcy  had  rights  superior  to 
Aetna  Factors  Company  with  respect  to  the  ac- 
counts receivable  owing  by  Fruehauf  Trailer  Com- 
pany and  Com- Air  Products,  Inc. 

11. 

The  Referee  erred  in  said  order  in  the  following 
particulars : 
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A.  Regardless  of  the  enforceability  of  tlie  stipu- 
lation against  assignment  by  the  obligors  of  the  ac- 
counts receivable,  the  Referee  erred  in  holding  that 
the  assignment  of  accoimts  was  void  so  as  to  make 
ihe  assigimient  invalid  as  between  the  bankrupt  and 
its  assignee,  Aetna  Factors  Comj)any. 

B.  The  assignment  of  the  accoimts  being  valid  as 
between  the  bankrupt  and  Aetna  Factors  Company, 
the  Referee  eiTed  in  holding  [64]  the  assigmnent  to 
Aetna  Factors  Company  invalid  under  Section  70c 
of  the  Bankruptcy  Act  as  against  the  banlvrupt's 
Tnistee  in  Bankruptcy. 

C.  The  Referee  erred  in  holding  that  a  creditor' 
of  the  bankrui^t  could  have,  on  the  date  of  the  iDank- 
ruptcy,  levied  upon  the  Com- Air  and  Fruehauf  ac- 
counts receivable  theretofore  assigned  to  Aetna  Fac- 
tors Company,  and  could  have  thereby  obtained  lien 
rights  thereto  superior  to  the  title  of  Aetna  Factors 
Company. 

D.  The  Referee  erred  in  holding  that  the  provi- 
sion against  assigmnent  in  the  Fruehauf  contract 
prohibited  an  assignment  of  monies  becoming  due 
under  the  contract. 

E.  The  Referee  erred  in  determining  the 
amounts  of  money  owed  upon  the  said  accounts  re- 
ceivable by  Fruehauf  and  Com- Air. 

Wherefore,  your  Petitioner  prays  that  said  order 
of  December  23,  1957,  be  reviewed  by  a  Judge  in 
accordance  Avith  the  provisions  of  the  Bankruptcy 
Act,  and  that  upon  the  said  review,  an  order  be 
entered  reversing  the  order  of  the  Referee  and  de- 
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termining  that  Aetna  Factors  Comxoany  is  entitled 
to  the  accounts  receivable  involved,  in  this  contro- 
versy. 

Dated  this  30th  day  of  December,  1957. 

AETNA  FACTORS   COMPANY, 
By    QUITTNER,  STUTMAN  & 
TREISTER, 

/s/  By    GEORGE  M.  TREISTER, 

Attorneys  for  Aetna  Factors 
Company.  [65] 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed]  :  Filed  January  2,  1958. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  ON  REVIEW  FROM  REF- 
EREE'S ORDER  DATED  DECEMBER  23, 
1957 

To:  Hon.  William  C.  Mathes,  United  States  Dis- 
trict Judge: 

The  imdersigned  Joseph  J.  Rifkind,  a  Referee  in 
Bankruptcy  of  the  above  entitled  court,  does  hereby 
certify  as  follows : 

Statement  of  Case 

The  Trustee  in  bankruptcy  filed  a  petition  herein 
to  determine  the  validity  of  the  assigmnent  of  cer- 
tain accounts  receivable  to  Aetna  Factors  Company. 
The  Court  made  an  order  on  December  23,  1957, 
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holding  the  assignments  invalid  and  the  resiDondent 
Aetna  Factors  Company  alone  feeling  aggrieved, 
has  filed  a  petition  for  review  of  said  order. 

Smnmary  of  Evidence 

The  respondents  Fruehauf  Trailer  Company  and 
Com- Air  Products,  Inc.  are  engaged  in  certain  de- 
fense work.  These  respondents  awarded  sub-con- 
tracts to  the  bankrupt  which  contained  provisions 
expressly  prohibiting  assigTiment  thereof  without 
their  consent.  The  bankrupt,  despite  such  prohibi- 
tion, assigned  certain  accounts  receivable  to  the 
Aetna  Factors  Company  without  obtaining  the  con- 
sent of  such  respondents.  Subsequent  to  the  pur- 
ported assignment,  the  bankrupt  continued  to  send 
invoices  in  the  usual  manner  and  received  cbecks  in 
pajTiient  thereof  Avhich  it  in  turn  endorsed  and  [67] 
delivered  to  the  factor.  The  court  is  satisfied  that 
the  factor  knew  of  the  pro\dsion  in  the  contracts 
against  assignment  and  adopted  and  used  this  prac- 
tice to  circumvent  the  prohibition. 


There  were  substantial  balances  impaid  unde 
these  sub-contracts  at  the  inception  of  bankruptcyj 
Fruehauf  Trailer  Company  and  Com- Air  Products,' 
Inc.  refused  to  recognize  the  purported  assignments 
or  to  pay  the  unpaid  balances  due  under  such  sub- 
contracts awarded  to  the  bankrupt.  The  factor 
thereupon  filed  suit  in  the  State  Court,  and  this 
bankruptcy  court  has  enjoined  the  factors  from 
further  prosecution  thereof  pending  the  final  deter- 
mination of  this  proceeding. 
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Order  of  Referee  in  Bankruptcy 
The  findings  of  fact  and  conclusions  of  law  are 
incorporated  in  and  are  made  a  part  of  the  Order 
of  December  23,  1957,  from  which  the  review  has 
been  taken. 

Questions  Presented  on  Re^dew 
The  Petition  for  Review  of  Aetna  Factors  Com- 
pany asserts  that  the  referee  erred  as  follows: 

"A.  Regardless  of  the  enforceability  of  the  stip- 
ulation against  assignment  by  the  o])ligors  of  the 
accounts  receivable,  the  Referee  erred  in  holding 
that  the  assigimient  of  accounts  was  void  so  as  to 
make  the  assignment  invalid  as  between  the  bank- 
rupt and  its  assignee,  Aetna  Factors  Company. 

*'B.  The  assignment  of  the  accomits  being  valid 
as  between  the  bankrupt  and  Aetna  Factors  Com- 
pany, the  Referee  erred  in  holding  the  assignment 
to  Aetna  Factors  Company  invalid  under  Section 
70c  of  the  Bankruptcy  Act  as  against  the  bank- 
rupt's Trustee  in  Bankruptcy.  [68] 

"C.  The  Referee  erred  in  holding  that  a  creditor 
of  the  bankrupt  could  have,  on  the  date  of  bank- 
ruptcy, levied  upon  the  Com-Air  and  Fiiiehauf 
accomits  receivable  theretofore  assigned  to  Aetna 
Factors  Company,  and  could  have  thereby  obtained 
lien  rights  thereto  superior  to  the  title  of  Aetna 
Factors  Company. 

"D.    The  Referee  erred  in  holding  that  the  pro- 
\  vision  against  assigmnent  in  the  Fniehauf  contract 
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prohibited  an  assignment  of  monies  becoming  due 
mider  the  contract. 

''E.  The  Referee  erred  in  determining  the 
amounts  of  money  owed  ux)on  the  said  accounts  re- 
ceivable by  Fruehauf  and  Com- Air." 

Documents  Transmitted  With  Certificate 
The  following  documents  are  transmitted  here- 
with, to  wit: 

1.  Petition  of  Trustee  in  Bankruptcy  for  Order 
to  Show  Cause  filed  February  5,  1957. 

2.  Order  to  Show  Cause  against  Fi'uehauf 
Trailer  Comx^any  and  Aetna  Factors  Company  is- 
sued February  5,  1957. 

3.  Order  to  Show  Cause  v.  Corn-Air  Products, 
Inc.  and  Aetna  Factors  Comx)any  issued  February 
5,  1957. 

4.  Order  to  Show  Cause  v.  Aetna  Factors  Com- 
pany issued  Febimary  5,  1957. 

5.  Memorandum  of  Points  and  Authorities  of 
Aetna  Factors  Company  filed  March  11,  1957. 

6.  Memorandum  Opinion  dated  May  10,  1957. 

7.  Notice  of  Motion  to  Reconsider  filed  June  20, 
1957. 

8.  Amicus  Curiae  Brief  on  behalf  of  Aetna  [69] 
Factors  filed  by  Birnbaum  &  Hemmerling  on  July 
31,  1957. 

9.  Supplementary  Memorandum  of  Aetna  Fac- 
tors filed  July  31,  1957. 

10.  Amicus   Curiae  Brief  on  behalf  of  Aetna 
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Factors    filed    by    Cosgrove,    Cramer,    Diether    & 
Rindge  on  August  5,  1957. 

11.  Supplementary  Amicus  Curiae  Brief  on  be- 
half of  Aetna  Factors  filed  by  Bimbaum  &  Hem- 
merling  on  August  15,  1957. 

12.  Trustee's  Memorandum  of  Points  and  Au- 
thorities filed  August  29,  1957. 

13.  Supplemental  Memorandum  Opinion  filed 
October  15,  1957. 

14.  Findings  of  Fact,  Conclusions  of  Law  and 
Order  dated  December  23,  1957. 

15.  Petition  for  Review  of  Aetna  Factors  Com- 
pany filed  January  2,  1958. 

16.  Trustee's  Exhibits  Nos.  1  and  2. 

17.  Petitioner's  Exhibits  A  through  K. 

18.  Transcript  of  hearing  on  July  31,  1957. 

19.  Notice  of  Filing  Certificate  on  Review  dated 
January  24,  1958. 

Dated :  January  24,  1958. 

Respectfully  transmitted, 

/s/  JOSEPH  J.  RIFKIND, 
Referee  in  Bankruptcy. 

cc:  Messrs.  Craig,  Weller  &  Laugharn,  Attorneys 
for  Trustee.  Messrs.  Quittner,  Stutman  & 
Treister  and  Messrs.  Labowe  and  Yentress, 
Attorneys  for  Aetna  Factors  Company.  Mr. 
Arthur  W.  Schmutz,  Attorney  for  Century 
Engineers,  Inc.,  and  Century  Electronics  and 
Manufacturing  Corporation.  [70] 

[Endorsed]  :  Filed  January  24,  1958. 
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United  States  District  Court,  Southern  District 
of  California,  Central  Division 

In  Bankruptcy  No.  71250- WM 

In  the  Matter  of 
ZIPCO,   INCORPORATED,   a   Califoiiiia    corpo- 
ration, Banknipt. 

ORDER  ON  REVIEW  OF  REFEREE'S  i 
ORDER  OF  DECEMBER  23,  1957 

Upon  the  petition  for  review  filed  January  2, 
1958  by  Aetna  Factors  Company;  upon  the  certifi- 
cate of  Referee  Joseph  J.  Rifkind  filed  January 
24,  1958;  and  upon  the  proceeding's  had  before  the 
Referee  as  appear  from  his  certificate;  and  it  ap- 
pearing to  the  Court  that : 

(1)  the  "Summary  of  Evidence"  set  forth  in  the 
Referee's  Certificate  on  Review  states:  "The  re- 
spondents Fniehauf  Trailer  Company  and  Com- Air 
Products,  Inc.  are  engaged  in  certain  defense  work. 
These  respondents  awarded  su]>contracts  to  the 
bankrupt  which  contained  pro'sdsions  expressly  pro- 
hibiting assignment  tliereof  without  their  consent. 
The  bankrupt,  despite  such  prohibition,  assigned 
certain  accounts  receivable  to  the  Aetna  Factors 
Company  without  obtaining  the  consent  of  such 
respondents."  [101] 

(2)  inasmuch  as  the  provisions  in  the  sub-con- 
tracts prohibiting  assignment  were  solely  for  the 
benefit  of  the  obligors,  the  assigmnents  were  valid 
under  California  law  as  between  the  bankrupt  as- 
signor and  the  factor  assignee    [Jolmson  v.  Lan- 
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ducci,  21  Cal.  2d  63,  67-68,  130  P.  2d  405,  408 
(1942) ;  Rosenthal  v.  Landau,  90  Cal.  App.  2d  310, 
202  P.  2d  810  (1949)  ;  Restatement,  Contracts  §  176 
(1932)  ;  4  Corbin,  Contracts  496-497  (1951) ;  2  Wil- 
liston.  Contracts  1218  (Rev.  ed.  1936)  ;  cf .  Parkin- 
son V.  Caldwell,  126  Cal.  App.  2d  548,  553-554,  272 
P.  2d  934,  938  (1954).] 

(3)  the  Referee's  ''Summary  of  E\ddence" 
states:  ''Subsequent  to  the  *  *  *  assignment,  the 
bankrupt  continued  to  send  invoices  in  the  usual 
manner  and  received  checks  in  payment  thereof 
which  it  in  turn  endorsed  and  delivered  to  the  fac- 
tor. The  court  is  satisfied  that  the  factor  knew  of 
the  provision  in  the  contracts  against  assignment 
and  adopted  and  used  this  practice  to  circiunvent 
the  prohibition,"  j^ut  that  no  finding  was  made  as 
to  whether  or  not  these  transactions  were  carried  on 
with  any  intent  to  hinder,  or  to  delay,  or  to  defraud 
existing  or  future  creditors  of  the  bankrupt,  or  any 
of  them  [Bankruptcy  Act  §67d(2)(d),  11  U.S.C. 
§  107(d)(2)(d);  4  Collier,  Bankruptcy  Par.  67.29, 
67.37  and  pages  372-373  (14th  ed.  1940.] 

(4)  nor  was  any  finding  made  as  to  whether  or 
not  the  bankrupt  and  the  assignee  were,  as  to  the 
fund  in  question  or  as  to  any  of  the  transactions 
[102]  given  rise  thereto,  "co-adventurers",  or  "co- 
investors",  or  "pai'ticipants  in  a  common  enter- 
prise" [compare  Consolidated  Royalties,  Inc.  v. 
Ashton,  132  F.  2d  226,  230   (9th  Cir.  1942)   Avith 

I  In  Re  Lathrop,  61  F.  2d  37,  43-44  (9th  Cir.  1932), 
overruled  on  another  ground  by  Laugharn  v.  Bank 
of  America,  88  F.  2d  551,  553  (9th  Cir.  1937).] 
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It  Is  Now  Ordered  that  tlie  Referee's  order  of 
December  23,  1957,  and  the  findings  of  fact  and 
conchisions  of  law  made  in  siii)port  thereof,  are 
hereby  set  aside;  and  the  matter  is  hereby  recom- 
mitted to  the  Referee  with  directions: 

(a)  to  hold  fnrther  hearing  on  the  trustee's  peti- 
tion as  to  the  assignments  in  question; 

(b)  to  make  findings  of  fact  and  conclusions  of 
law,  inter  alia,  (1)  as  to  whether  or  not  any  of  the 
transactions  involved  were  carried  on  with  any 
intent  to  hinder  or  delay  or  defraud  existing  or 
future  creditors  of  the  bankrupt  Avithin  the  mean- 
ing of  §  67(d)(2)(d)  of  the  Bankruptcy  Act;  and, 
if  not,  (2)  as  to  whether  or  not  the  bankrupt  and 
the  assignee  were,  as  to  the  fund  in  question  or  as 
to  any  of  the  transactions  giving  rise  thereto,  "co- 
adventurers",  or  "co-investors",  or  "participants  in 
a  common  enterprise";  and  (c)  to  enter  an  aj)pro- 
priate  order  or  orders  thereon. 

It  Is  Further  Ordered  that  the  Clerk  this  day 
serve  copies  of  this  order  by  United  States  mail 
upon 

(1)  Referee  Joseph  J.  Rifkind; 

(2)  the  attorneys  appearing  in  the  cause. 
Dated:  March  28,  1958. 

/s/  WM.  C.  MATHES, 

United  States  District 
Judge.  [103] 

[Endorsed]:  Filed  March  28,  1958.  Entered 
March  31,  1958. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT,  CONCLUSIONS 
OF  LAW  AND  ORDER 

At  Los  Angeles,  in  said  district,  on  the  25tli  day 
of  April,  1958. 

This  matter  came  on  to  be  heard  before  the 
undersigned  Referee  in  Bankniptcy  on  Febiiiary 
20,  1957  and  March  6,  1957,  upon  the  petition  of  the 
Trustee  in  Bankruptcy  for  Order  to  Show  Cause 
addressed  to  Aetna  Factors  Company,  Fruehauf 
Trailer  Co.  and  Com- Air  Products,  Inc.  The  Trus- 
tee in  Bankniptcy  appeared  in  person  and  by  and 
through  his  counsel,  Craig,  Weller  &  Laugharn  by 
William  E.  Bartley.  Aetna  Factors  Company  ap- 
peared by  and  through  their  counsel,  Ventress  and 
Labowe  and  Quittner,  Stutman  &  Treister.  Corn- 
Air  Products,  Inc.  appeared  by  and  through  their 
counsel,  Alex  D.  Fred;  Fruehauf  Trailer  Co.  ap- 
peared hy  and  through  its  counsel,  Stanley  A. 
Phipps.  Motions  to  Dismiss  based  on  lack  of  siun- 
1  mary  jurisdiction  having  been  made,  and  evidence 
'  both  oral  and  docmiientary  having  been  offered  and 

I  received  into  evidence,  and  further  hearings  having 

II  been  held  on  July  16,  1957,  July  31,  1957  and  Au- 
l  gust  30,  1957,  and  various  briefs  and  memoranda 
I  having  been  [104]  filed  by  the  parties ;  and  the 
i  Court  having  entered  its  Order  dated  December  23, 
i  1957,  based  upon  Findings  of  Fact  and  Conclusions 
i  of  Law  therein  made ; 

Aetna  Factors   Company  having  thereafter,   on 
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January  2,  1958,  filed  its  Petition  to  review  the  said 
Order  of  the  Referee  in  Bankruptcy  dated  Decem- 
ber 23,  1957 ;  and  the  said  Petition  for  Review  hav- 
ing duly  come  on  for  hearing  before  Honorable 
William  C.  Mathes,  United  States  District  Judge, 
on  February  24,  1958 ;  and  the  said  Honorable  Wil- 
liam C  Mathes  having  entered  his  "Order  on  Re- 
view of  Referee's  Order  of  December  23,  1957,"  on 
March  28,  1958,  and  having  set  aside  the  Referee's 
Order  of  December  23,  1957,  and  the  Findings  of 
Fact  and  Conclusions  of  Law  made  in  support 
thereof,  and  having  reconm^iitted  the  matter  to  the 
said  Referee  in  Bankruptcy  for  further  proceedings 
in  accordance  with  the  terms  of  the  said  Order  of 
March  28,  1958 ;  and  a  further  hearing  having  been 
held  before  the  said  Referee  on  April  15,  1958,  upon 
due  notice  to  all  interested  parties,  and  the  said 
Trustee  in  Bankruptcy  by  and  through  his  attor- 
neys, Craig,  Weller  &  Laugharn  by  William  E. 
Bartley,  and  Aetna  Factors  Company  by  and 
through  its  counsel,  Quittner,  Stutman  &  Treister 
by  George  M.  Treister,  having  appeared  at  the  said 
hearing  of  April  15,  1958,  and  the  Court  being  fully 
advised  in  the  premises,  now,  therefore. 

Upon  the  entire  record  in  these  proceedings,  and 
in  accordance  with  the  Order  of  the  Honorable  Wil- 
liam C.  Mathes,  dated  March  28,  1958,  the  Court 
does  hereby  make  its  Findings  of  Fact,  Conclusions 
of  Law  and  Order,  as  follows,  in  lieu  of  the  Find- 
ings of  Fact,  Conclusions  of  Law  and  Order  of  De- 
cember 23,  1957 : 
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Findings  of  Fact 
I. 
That  prior  to  bankruptcy  the  barLkrupt  corpora- 
tion and  Fniehauf  Trailer  Co.  entered  into  several 
contracts  in  writing  [105]  identical  in  fonn 
whereby  the  bankrupt  was  to  manufacture  and  sup- 
ply various  bushings  to  the  said  Fruehauf  Trailer 
Co.  and  the  Fruehauf  Trailer  Co.  was  to  pay  for 
the  said  bushings  when  invoiced. 

11. 

That  on  the  28th  day  of  October,  1955,  the  bank- 
rupt entered  into  contracts  in  writing  to  manufac- 
ture and  furnish  to  Com- Air  Products,  Inc.  various 
bushings  and  the  said  Corn-Air  Products,  Inc. 
agreed  to  pay  the  bankrupt  corporation  for  the  said 
bushings  when  invoiced. 

f  III. 

That  for  a  period  of  a  number  of  months  prior  to 
I  the  filing  of  these  bankruptcy  proceedings,  Aetna 

Factors    Company   and   the   bankrupt   corporation 

engaged  in  factoring  transactions  whereby  the  said 
:  bankrupt  coi^poration  sold  and  assigned  to  Aetna 
i  Factors  Company  various  of  its  accounts  receivable, 
'  ijicluding  the  accounts  receivable  owing  by  Frue- 
!  hauf  Trailer  Co.  and  Com- Air  Products,  Inc.  which 

are  involved  in  this  litigation.  That  the  said  Fnie- 
'  hauf  Trailer  Co.  and  Com- Air  Products,  Inc.  ac- 

coimts  receivable  were  assigned  to  Aetna  Factors 
f  Company  on  a  non-notification  basis,  the  obligor  on 

the  said  accounts  not  being  advised  that  the  assign- 
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ments  had  been  made.  That  Aetna  Factors  Com- 
pany paid  to  the  bankrupt  corporation  fair  consid- 
eration for  the  accounts  receivable  sold  and  as- 
signed as  hereinbefore  set  forth. 

IV. 

That  notice  of  intention  to  assign  accoimts  receiv- 
able, in  accordance  Avith  the  provisions  of  Sections 
3017  et  secj.  of  the  California  Civil  Code,  was  duly 
executed  and  filed  by  Aetna  Factors  Company  and 
the  ])ankrupt  corporation,  and  mthin  the  time  spec- 
ified by  the  said  pro\dsions  of  the  California  Civil 
Code.  Said  notice  of  intention  to  assign  accomits 
receivable  was  in  general  terms,  as  permitted  by  the 
said  provisions  of  the  California  [106]  Ci^dl  Code. 

V. 

That  the  aforesaid  contracts  and  agreements  be- 
tween Fruehauf  Trailer  Co.  and  the  bankrupt  in 
paragraph  5  thereof  all  contained  the  following  lan- 
guage: "Assignment.  The  contract  resulting  from 
the  acceptance  of  this  order  or  any  interest  there- 
under, shall  not  be  assignable  nor  shall  any  part  of 
the  work  l^e  sub-contracted  by  the  vendor  without 
prior  written  consent  of  the  purchaser." 

VI. 

That  the  aforesaid  contracts  and  agreements  by 
and  betw^een  the  banknipt  and  Com- Air  Products, 
Inc.  all  provide  in  paragraj^h  15  ^^Assigmnent  and 
Subcontracting.  This  Order  may  not  be  assigned  or 
subcontracted  in  whole  or  in  any  part  nor  may  any 
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assignment  of  any  of  the  money  due  or  to  become 
due  hereunder  be  made  by  the  Vendor  without 
prior  written  consent  of  the  buyer  in  each  in- 
stance." 

VII. 

That  despite  the  foregoing  provisions  prohibiting 
the  assignment  of  the  Fruehauf  Trailer  Co.  and 
Corn-Air  Products,  Inc.  accounts  receivable,  the 
bankrupt  did  sell  and  assign  the  said  accoimts  re- 
ceivable to  Aetna  Factors  Company  as  hereinabove 
set  forth. 

VIII. 

That  Fruehauf  Trailer  Co.  and  Com-Air  Prod- 
ucts, Inc.  have  never  consented  to  the  assignment  of 
the  monies  owed  by  them  to  Aetna  Factors  Com- 
pany; that  prior  to  the  institution  of  these  proceed- 
ings by  the  Trustee  in  Bankruptcy,  Aetna  Factors 
Company  made  demand  upon  Fniehauf  Trailer  Co. 
and  Com-Air  Products,  Inc.  that  they,  and  each  of 
them,  pay  over  the  assigned  accomits  to  Aetna  Fac- 
tors Company,  but  that  Fruehauf  Trailer  Co.  and 
Com-Air  Products,  Inc.  refused  to  honor  the  said 
demand  made  by  Aetna  Factors  Company.  [107] 

IX. 

That  a  dispute  exists  between  Fniehauf  Trailer 
Co.  and  Com-Air  Products,  Inc.  and  Aetna  Factors 
'Company  respecting  the  amounts  owed  by  Fruehauf 
Trailer  Co.  and  Com-Air  Products,  Inc. 

X. 

ii 

That    Aetna    Factors    Company    has    heretofore 
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caused  to  be  filed  cei^tain  law  suits  in  the  Superior 
Court  of  the  State  of  California,  in  and  for  the 
County  of  Los  Angeles,  seeking  to  recover  from 
Fruehauf  Trailer  Co.  and  from  Com- Air  Products, 
Inc.  all  amomits  which  became  due  imder  the  afore- 
said contracts,  i)lus  interest  from  the  dates  that 
they  become  due. 

XI. 

That  Fniehauf  Trailer  Co.  and  Com-Air  Prod- 
ucts, Inc.  each  have  actively  asserted,  and  by  and 
through  their  counsel,  and  as  parties  to  this  pro- 
ceeding claim  that  the  provisions  set  forth  in  Find- 
ings of  Fact  No.  V  and  VI  above  render  the  assign- 
ments to  Aetna  Factors  Company  luienforceable  as 
to  them. 

XII. 

That  Aetna  Factors  Company,  Com-Air  Prod- 
ucts, Inc.  and  the  Fruehauf  Trailer  Co.  did  not  file 
written  answers  contesting  the  jurisdiction  of  the 
Court  within  the  time  allowed  in  the  Order  to  Show 
Cause  which  brought  on  these  proceedings. 

XIII. 

That  at  the  hearings  herein  the  said  Aetna  Fac- 
tors Company,  Com-Air  Products,  Inc.  and  Frue- 
hauf Trailer  Co.  made  oral  motions  to  dismiss  for 
want  of  smnmary  jurisdiction. 

XIV. 

That  Aetna  Factors  Company  did  not  have  pos- 
session of  the  funds  in  question  at  the  time  of  the 
filing  of  the  Trustee's  Petition  and  still  does  not 
have  possession  of  the  said  funds. 
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XV. 

That  the  assignments  of  the  Fruehauf  Trailer 
Co.  and  [108]  Com- Air  Products,  Inc.  accounts  re- 
ceivable to  Aetna  Factors  Company  were  made  for 
fair  and  valuable  consideration,  as  above  set  forth, 
and  were  not  made  with  intention  to  hinder,  delay 
or  defraud  existing  or  future  creditors  of  the  bank- 

I  rupt  corporation,  or  any  of  them.  That  the  said 
assignments  were,  on  the  contrary,  made  as  part  of 

I  routine  factoring  transactions. 

XYI. 

That  the  bankrupt  corporation  and  Aetna  Fac- 

I  tors  Company  were  not,  as  to  the  fund  in  question, 

or  as  to  any  of  the  transactions  giving  rise  thereto, 

co-adventurers,    co-investors   or   participants   in    a 

common  entei^prise.  The  relationship  between  the 

I  bankrupt  and  Aetna  Factors  Company  was  merely 

I  that  of  assignor  and  assignee  of  the  accounts  receiv- 

!  able  in   question ;   that  there  was   no  relationship 

other  than  as  said  assignor  and  assignee  with  re- 

F  spect  to  the  monies  in  question,  or  at  all. 

Conclusions  of  Law 

That  Fniehauf  Trailer  Co.  does  not  dispute  the 
I  right  of  the  Trustee  to  the  funds  in  the  Trustee's 
!  possession  and  is  therefore  not  a  bona  fide  adverse 
claimant  to  the  said  funds. 

I  II. 

That  Com- Air  Products,  Inc.  does  not  dispute  the 
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caused  to  be  filed  cei'taiii  law  suits  in  the  Superior 
Court  of  the  State  of  California,  in  and  for  the 
County  of  Los  Angeles,  seeking  to  recover  from 
Fruehauf  Trailer  Co.  and  from  Com- Air  Products, 
Inc.  all  amounts  which  became  due  under  the  afore- 
said contracts,  plus  interest  from  the  dates  that 
the}^  become  due. 

XI. 

That  Fmiehauf  Trailer  Co.  and  Com-Air  Prod- 
ucts, Inc.  each  have  actively  asserted,  and  by  and 
through  their  counsel,  and  as  parties  to  this  pro- 
ceeding claim  that  the  provisions  set  forth  in  Find- 
ings of  Fact  No.  V  and  VI  above  render  the  assign- 
ments to  Aetna  Factors  Company  imenforceable  as 
to  them. 

XII. 

That  Aetna  Factors  Company,  Com-Air  Prod- 
ucts, Inc.  and  the  Fruehauf  Trailer  Co.  did  not  file 
written  answers  contesting  the  jurisdiction  of  the 
Court  within  the  time  allowed  in  the  Order  to  Show 
Cause  which  l^rought  on  these  proceedings. 

XIII. 

That  at  the  hearings  herein  the  said  Aetna  Fac- 
tors Company,  Com-Air  Products,  Inc.  and  Fnie- 
hauf  Trailer  Co.  made  oral  motions  to  dismiss  for 
want  of  smnmary  jurisdiction. 

XIV. 

That  Aetna  Factors  Company  did  not  have  pos- 
session of  the  funds  in  question  at  the  time  of  the 
filing  of  the  Trustee's  Petition  and  still  does  not 
have  possession  of  the  said  funds. 
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XV. 

That  the  assignments  of  the  Fruehauf  Trailer 
Co.  and  [108]  Com- Air  Products,  Inc.  accounts  re- 
ceivable to  Aetna  Factors  Company  were  made  for 
fair  and  valuable  consideration,  as  above  set  forth, 
and  were  not  made  with  intention  to  hinder,  delay 
or  defraud  existing  or  future  creditors  of  the  bank- 
rupt corporation,  or  any  of  them.  That  the  said 
assignments  were,  on  the  contrary,  made  as  part  of 
routine  factoring  transactions. 

XYI. 

That  the  banknipt  coi^poration  and  Aetna  Fac- 
tors Company  w^re  not,  as  to  the  fund  in  question, 
or  as  to  any  of  the  transactions  giving  rise  thereto, 
co-adventurers,  co-investors  or  participants  in  a 
conmion  enterprise.  The  relationship  between  the 
bankrupt  and  Aetna  Factors  Company  was  merely 
that  of  assignor  and  assignee  of  the  accounts  receiv- 
able in  question;  that  there  was  no  relationship 
other  than  as  said  assignor  and  assignee  Avith  re- 
spect to  the  monies  in  question,  or  at  all. 

Conclusions  of  Law 

I. 

That  Fniehauf  Trailer  Co.  does  not  dispute  the 

right  of  the  Tnistee  to  the  funds  in  the  Trustee's 

possession  and  is  therefore  not  a  bona  fide  adverse 

claimant  to  the  said  funds. 

II. 

That  Com- Air  Products,  Inc.  does  not  dispute  the 
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right  of  the  Trustee  to  receive  payment  mider  the 
above-mentioned  contracts  and  agreements  between 
the  bankrupt  and  Com-Air  Products,  Inc.  and  is 
therefore  not  a  l)ona  fide  adverse  claimant. 

III. 

That  the  various  objections  to  jurisdiction  and 
motions  to  dismiss  made  by  Aetna  Factors.  Com- 
pany, Fruehauf  Trailer  Co.  and  Com-Air  Products, 
Inc.  were  not  timely  taken  and  imder  Section  2  a 
(7)  of  the  Bankruptcy  Act  this  Court  has  summary 
jurisdiction  over  all  matters  herein  contained.  [109] 

IV. 

That  the  provisions  in  the  Fruehauf  Trailer  Co. 
and  Com-Air  Products,  Inc.  accomits  receivable 
prohibiting  the  assigmnent  thereof  were  solely  for 
the  benefit  of  the  obligors  of  the  said  accounts;  the 
assignments  of  the  said  accounts  in  contravention  of 
the  pro'V'isions  against  assigmnent  were,  ujider  Cali- 
fornia law,  valid  as  between  the  bankrupt  assignor 
and  Aetna  Factors  Company,  as  assignee. 

V. 

That  accordingly,  on  the  date  of  bankruptcy,  a 
levying  creditor  of  the  bankrupt  could  not  have 
obtained  rights  in  the  assigned  accounts  superior  to 
those  of  Aetna  Factors  Comj^any;  the  Trustee  in 
Bankraptcy,  therefore,  obtained  no  right  to  the 
assigned  accounts  under  Section  70c  of  the  Bank- 
ruptcy Act  as  against  Aetna  Factors  Company. 

VI. 

That  the  monies  collected  upon  the  said  Fruehauf 
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Trailer  Co.  and  Corn-Air  Products,  Inc.  accounts 
receivable  by  the  Trustee  in  Bankmptcy  are  not 
assets  of  this  bankruptcy  estate,  but  are  property 
of  Aetna  Factors  Company. 

VII. 

That  the  assignments  of  the  Fruehauf  Trailer  Co. 
and  Com- Air  Products,  Inc.  accounts  receivable  by 
the  bankrupt  to  Aetna  Factors  Company  did  not 
constitute  transfers  made  with  intent  to  hinder, 
delay  or  defraud  existing  or  future  creditors  of  the 
])ankrupt,  or  any  of  them,  ^Adthin  tlie  meaning  of 
Section  67d(2)  (d)  of  the  Bankruptcy  Act,  or  any 
other  provision  of  the  Bankruptcy  Act  or  the  laws 
of  the  State  of  California. 

VIII. 
The  bankrupt  and  Aetna  Factors  Company  were 
not,  as  to  the  accounts  receivable  in  question  or  as 
to  any  of  the  transactions  giving  rise  thereto,  or  at 
all,  co-adventurers,  co-investors,  or  [110]  partici- 
pants in  a  common  enterprise. 

IX. 

The  Trustee's  Petition  for  Order  to  Show  Cause 
addressed  to  Aetna  Factors  Company,  Fruehauf 
Trailer  Co.  and  Com-Air  Products,  Inc.  should  be 
denied,  and  the  Trustee  should  tuni  over  to  Aetna 
Factors  Company  all  monies  collected  by  him  upon 
the  Fruehauf  Trailer  Co.  and  Com-Air  Products, 
Inc.  accoimts  receivable. 

Upon  the  foregoing  Findings  of  Facts  and  Con- 
clusions of  Law,  it  is 
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Ordered,  Adjudged  and  Decreed: 

1.  That  the  Fruehauf  Trailer  Co.  and  Corn-Air 
Products,  Inc.  accounts  receivable,  which  are  the 
subject  of  this  controversy,  are  property  of  Aetna 
Factors  Company  and  do  not  constitute  assets  of 
this  bankruptcy  estate. 

2.  That  the  monies  collected  by  the  Trustee  in 
Bankiiiptcy  ui)on  the  said  Fruehauf  Trailer  Co. 
and  Com- Air  Products,  Inc.  accounts  receivable  be- 
long to  Aetna  Factors  Company  and  shall  be  turned 
over  to  it  by  the  said  Trustee. 

3.  That  Aetna  Factors  Company  may  take  such 
further  steps  as  in  its  discretion  appear  appropri- 
ate, in  a  court  of  competent  jurisdiction,  to  estab- 
lish as  against  Fruehauf  Trailer  Co.  and  Corn-Air 
Products,  Inc.  the  amounts  owing  on  the  accounts 
receivable  assigned  by  the  bankrupt  to  Aetna  Fac- 
tors Company. 

/s/  JOSEPH  J.  RIFKIND, 

Referee  in  Bankruptcy. 

Approved  as  to  form: 

CRAIG,   WELLER   & 
LAUGHARN, 
/s/  By   WILLIAM  E.  BARTLEY, 
Attorneys  for  Trustee  in 
Banl^ruptcy.  [Ill] 

[Endorsed] :  Filed  April  25,  1958. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  RE 
AETNA  FACTORS  CO. 

Notice  Is  Hereby  Given  that  the  Trustee  in 
Bankruptcy  in  the  above-entitled  matter,  Irving  I. 
Bass,  hereby  appeals  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  from  that  certain 
Order  on  Review  of  Referee's  Order  of  December 
23,  1957  entered  by  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,  Cen- 
tral Division,  on  March  31,  1958,  and  dated  March 
28,  1958. 

Dated:  April  30th,  1958. 

CRAIO,  WELLER  & 
LAUOHARN, 
/s/  By   WILLIAM  E.  BARTLEY, 

Attorneys  for  Trustee.  [112] 

Affida\dt  of  SerAdce  l^y  Mail  Attached. 
[Endorsed]  :  Filed  April  30,  1958. 


[Title  of  District  Court  and  Cause.] 

APPELLANT'S  DESIGNi^TION  OF  CON- 
TENTS OF  RECORD  ON  APPEAL 

Pursuant  to  Rule  75  of  the  Rules  of  Civil  Proce- 
dure, Irving  I.  Bass,  appellant  and  Trustee  in 
Bankruptcy  for  the  Estate  of  Zipco,  Inc.,  a  Cali- 
fornia corporation,  hereby  designates  for  inclusion 
in  the  record  on  appeal  to  the  United  States  Court 
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of  Appeals  for  the  Ninth  Circuit,  the  following  cloc- 
mnents,  said  appeal  having  been  taken  by  Notice  of 
Appeal  filed  April  30,  1958: 

1.  Petition  for  Arrangement  under  Chapter  XI 
of  the  Bankniptcy  Act  filed  April  5,  1956; 

2.  Order  of  Reference  referring  the  matter  to 
Referee  Joseph  J.  Rifkind  dated  April  5,  1956; 

3.  Order  adjudicating  the  debtor  corporation  a 
bankrupt,  dated  May  7,  1956 ; 

4.  Order  appointing  Irving  I.  Bass  Trustee  in 
Bankruptcy ; 

5.  Petition  for  Order  to  Show  Cause  of  Trustee 
in  Bankruptcy,  dated  February  5,  1957 ; 

6.  Order  to  Show  Cause  against  Fruehauf 
Trailer  Co.  and  [114]  Aetna  Factors  Co.,  issued 
February  5,  1957 ; 

7.  Order  to  Show  Cause  against  Com- Air  Prod- 
ucts, Inc.  and  Aetna  Factors  Co.  issued  February 
5,1957; 

8.  Order  to  Show  Cause  vs.  Aetna  Factors  Co. 
filed  February  5,  1957 ; 

9.  Memorandum  of  Points  and  Authorities  re 
Aetna  Factors  Co.  filed  March  11,  1957 ; 

10.  Memorandiun  Opinion  of  Referee  dated  May 
10,  1957; 

11.  Notice  of  Motion  to  Reconsider  filed  June 
10,  1957; 

12.  Supplemental  Memorandiun  of  Aetna  Fac- 
tors Co.  dated  July  31,  1957; 


Aetna  Factor's  Co.,  et  al.  65 

13.  Trustee's  Memorandum  of  Points  and  Au- 
thorities filed  August  29,  1957; 

14.  Supplemental  Memorandum  Opinion  of  Ref- 
eree filed  Octol>er  15,  1957 ; 

15.  Findings  of  Fact,  Conclusions  of  Law  and 
Order  dated  December  23,  1957 ; 

16.  Petition  for  Review  of  Aetna  Factors  Com- 
pany filed  January  2,  1958; 

17.  Trustee's  exhibits  No.  1  and  2; 

18.  Petitioner's  exhibits  ''A",  ^'J",  ^'K"; 

19.  Transcript  of  Hearing  of  July  31,  1957 ; 

20.  Referee's  Certificate  on  Review  dated  Janu- 
ary 24,  1958; 

21.  Memorandum  of  Aetna  Factors  Co.  on  Peti- 
tion to  Review  Order  of  Referee  in  Bankruptcy 
dated  December  23,  1957,  filed  mth  the  United 
States  District  Court  on  or  about  January  30,  1958 ; 

22.  Trustee's  Memorandum  of  Points  and  Au- 
thorities in  Opposition  to  Petition  for  Review  of 
Order  of  Referee  dated  December  23,  1957,  filed  on 
or  about  February  10,  1958 ; 

23.  District  Court's  Order  on  Review  of  Ref- 
eree's Order  of  Decem]>er  23,  1957,  dated  March  28, 
1958  and  entered  on  [115]  March  31,  1958; 

24.  Findings  of  Fact,  Conclusions  of  Law  and 
Order  (Trustee  vs.  Aetna  Factors  Co.)  signed  and 
entered  on  or  about  April  25,  1958; 

25.  Notice  of  Appeal  filed  April  30,  1958. 
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Dated:  April  30,  1958. 

CRAIG,  WELLER  & 
LAUGHARN, 
/s/  By   WILLIAM  E.  BARTLEY, 

Attorneys  for  Appellant  and  Trustee,  in  Bank- 
ruptcy for  Zix)co,  Inc.,  a  California  corpora- 
tion. [116] 

Affidavit  of  Service  by  Mail  Attached.  [117] 

[Endorsed] :  Filed  April  30,  1958. 


[Title  of  District  Court  and  Cause.] 

APPELLANT'S  STATEMENT  OF 
POINTS  ON  APPEAL 

Comes  now  Irving  I.  Bass,  appellant  and  Trustee 
in  Bankruptcy  for  the  estate  of  Zipco,  Inc.,  a  Cali- 
fornia corporation,  and  presents  his  points  on  which 
he  intends  to  rely  in  support  of  his  contention  that 
the  District  Court  erred: 

1.  Erred  in  paragraph  (2)  of  the  ''Order  on  Re- 
view of  Referee's  Order  of  December  23,  1957"  in 
finding  and  ruling  as  a  matter  of  law  that  "Inas- 
much as  the  i^rovisions  in  the  sub-contracts  prohib- 
iting assignment  were  solely  for  the  benefit  of  the 
obligors,  the  assignments  were  valid  under  Califor- 
nia law  as  between  the  bankiiipt  assignor  and  the 
factor  assignee"; 

2.  Erred  in  ordering  that  the  Referee's  Order  of 
December  23,  1957  and  the  Findings  of  Fact  and 
Conclusions  of  Law  made  in  support  thereof  be  set 
aside ; 
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3.  En*ed  in  not  affirming  and  adopting  each  and 
every  of  the  Referee's  Findings  of  Fact  and  Con- 
clusions of  Law  of  December  23,  1957; 

4.  Erred  in  not  affirming  the  Referee's  Order  of 
[118]  December  23,  1957  and  in  not  dismissing  the 
Petition  for  Review; 

5.  Erred  in  recommitting  the  matter  to  the  Ref- 
eree with  directions  to  hold  a  further  hearing ; 

6.  Erred  in  recommitting  the  matter  to  the  Ref- 
eree with  directions  to  make  Findings  of  Fact  and 
Conclusions  of  Law  as  to  whether  or  not  anv  of  the 
transactions  involved  were  carried  on  with  any  in- 
tent to  hinder,  delay  or  defraud  existing  or  future 
creditors  of  the  bankrupt  within  the  meaning  of 
Section  67(d)  (2)  (d)  of  the  Bankiiiptcy  Act  and 
as  to  whether  or  not  the  1)ankrupt  and  the  assignee 
were,  as  to  the  fund  in  question,  or  as  to  any  of  the 
transactions  giving  rise  thereto  "co-adventurers"  or 
"co-investors"  or  "participants  in  a  common  enter- 
prise", and  in  ordering  the  Referee  to  enter  appro- 
priate Order  or  Orders  based  upon  the  said  Find- 
ings of  Fact  and  Conclusions  of  Law. 

Dated:  April  30,  1958. 

CRAIG,  AVELLER   & 
LAUGHARX, 

Attorneys  for  Appellant  and  Trustee  in  Bank- 
ruptcy, Irving  I.  Bass,  for  Zipco,  Inc.,  a  Cali- 
fornia corporation.  [119] 

Affidavit  of  Service  by  Mail  Attached.  [120] 

[Endorsed] :  Filed  April  30,  1958. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  BY  CLERK 

I,  John  A.  Cliildress,  Clerk  of  the  above-entitled 
Court,  hereby  certify  that  the  items  listed  below 
constitute  the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit in  the  above-entitled  matter: 

A.  The  foregoing  pages  nimibered  1  to  120,  in- 
clusive, containing  the  original: 

(Certified  copy)  Order  apx:)roving  appointment  of 
Trustee 

Petition  for  Order  to  Show  Cause 

Order  to  Show  Cause  against  Fruehauf  Trailer 
Co. 

Order  to  Show  Cause  against  Com-Air  Corpo- 
ration 

Order  to  Show  Cause  against  Aetna  Factors  Co. 

Memorandum  of  Points  and  Authorities  in  siip- 
port  of  Aetna  Factors  Co.,  on  order  to  show  cause 

Memorandum  Opinion  re  Order  to  Show  Cause 
V.  Aetna  Factors,  Fruehauf  Trailer  Company  and 
Com-Air  Products,  Inc. 

Notice  of  Motion  to  Reconsider 

Supplementary  Memorandimi  of  Aetna  Factors 
Company 

Trustee's  Memorandum  of  Points  and  Authori- 
ties in  support  of  Memorandimi  Opinion  re  Aetna 
Factors  Co. 

Supplemental  Memorandum  of  Opinion  —  Order 
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to  Show  Cause  v.  Aetna  Factors,  et  al.  re  Assign- 
ment of  Accounts  Receivable 

Findings  of  Fact,  Conclusions  of  Law  and  Order 
re  Aetna  Factors  Company,  filed  12/23/57 

Petition  of  Aetna  Factors  Company  for  Review 
of  Order  of  Referee  in  Bankruptcy  dated  December 
23,  1957 

Certificate  on  Review  from  Referee's  order  dated 
Dec.  23,  1957 

Memorandimi  of  Aetna  Factors  Company  on 
Petition  to  Review  Order  of  Referee  in  Bank- 
ruptcy, dated  12/23/57 

Trustee's  Memorandiun  of  Points  and  Authori- 
ties in  opposition  to  Petition  for  Review  of  Order 
of  Referee  dated  12/23/57 

Order  on  Review  of  Referee's  Order  of  Decem- 
ber 23,  1957 

(Certified  copy)  Findings  of  Fact,  Conclusions  of 
Law  and  Order  (Trustee  v.  Aetna  Factoi-s  Com- 
pany), filed  4/25/58 

Xotice  of  Appeal 

Appellant's  Designation  of  Contents  of  Record 
on  Appeal 

Appellant's  Statement  of  Points  on  Appeal. 

B.  Trustee's  Exhibits  1  and  2:  Petitioner's  Ex- 
hibits A,  J  and  K. 

C.  One  volume  of  Reporter's  Transcript  re  Mo- 
tion to  Reconsider  Coui-t's  Decision  annoimced  in 
Memorandiun  Opinion  May  10,  1957,  made  on  TTed- 
nesday,  July  31,  1957,  etc. 

I  further  certify  that  my  fee  for  prei^ariug  the 
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foregoing  record,  ainoimting  to  $1.60,  has  been  paid 
by  appellant. 

Dated:  June  2,  1958. 

[Seal]  JOHX  A.  CHILDRESS, 

Clerk, 

/s/  By   WM.  A.  TTHITE. 

Deputy  Clerk. 


District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

In  Bankniptcy,  Xo.  T1.250-"VrM 

In  the  Matter  of 
ZIPCO,   IXC,  Bankrupt. 

MOTIOX  TO  RECOXSIDER  COURT'S  DECI- 
SIOX  AXXOUXCED  IX  :\IEMORAX'DUM 
OPIXIOX  MAY  10,  ]95T,  MADE  OX 
TTEDXESDAY,  JULY  31,  1957,  AT  11:00 
A.M. 

Before  the  Honorable  Joseph  J.  Rifkind,  Ref- 
eree in  Bankniptcy. 

Appearances:  For  the  Tnistee:  Craig,  TTeller 
&  Laugham,  By:  William  E.  Bai-tley,  Esq.  For 
Aetna  Factors:  Quittner,  Stutinan  &  Treist^r  and 
Labowe  &  Venti'ess,  By:  George  M.  Triester,  Esq., 
and  R.  B.  Labowe.  For  Arnicas  Curiae:  Binibaiun 
&  Henmierling,  By:  Clifford  A.  Hemnierling, 
Esq.  [1]* 

*  Page  numbers  appearing  at  top  of  page  of  Reporter's  Tran- 
script   of    Record. 
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Wednesday,  July  31,  1S57,  11^  A-M. 

The  'Referee:  Are  you  ready  to  proceed  in  the 
ZijjQO  matter? 

Mr.  Triester:    Eeady,  your  Honor. 

Mr.  Bartley:    Eeady  for  ibe  Trustee, 

The  Keferee:  The  status  of  Has  matter  now  is, 
of  course,  that  the  findings  of  faet  and  eonehiaons 
of  law  have  been  submitted  by  the  attorney  for 
the  Trustee,  and  objections  and  exceptions  fliereto 
have  been  filed,  and  they  have  been  aeeompanied 
by  a  motion  for  rehearing  or  rather  reconsidera- 
tion, I  believe  is  the  ^proper  term. 

In  other  words,  it  is  not  proposed  to  introduce 
additional  evidence,  but  merely  a  reeonsideTation 
and  further  argument. 

Mr.  Triester:  That  is  eorrect^ — ^rictly  leea!  mat- 
ters. 

TVhen  the  matter  was  first  called,  Mr.  Hemmer- 
ling  a^ed  leave  to  be  heard  in  eonneetion  with  die 
matter  and  'perhstps  to  file  points  and  autiiorities 
as  amicus  curiae.  He  would  like  to  addre^  the 
Court  briefly  on  that 

The  Referee:    All  ri^bl. 

Mr.  Triester:  I  would  like  to  point  out  to  the 
Court  why  we  have  taken  sodi  an  nnnsnal  st^  as 
moving  to  reconader  after  tiie  Court  has  consid- 
ered the  matter  so  [2]  thorong^ily  already,  and 
writt^i  a  m^norandnm  o^nion,  showing  obvious 
familiarity  wi^  sH  of  the  anthoritie& 

As  I  say,  I  think  we  are  going  to  be  in  agree- 
ment wiili  tile  Court  on  almost  every  important 
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poiiit  except  one,  wliich,  I  think,  requires  a  differ- 
ent conclusion. 

The  inii^oi-tance  of  this  case  is  tremendous.  Since 
being  retained  hy  Aetna  Factors,  we  have  been  con- 
tacted by  probably  as  many  as  half  a  dozen  either 
factoring  finns  or  l^auks  or  attorneys  for  banks. 
I  might  just  name  some  of  them  who  have  contacted 
us  with  the  request  that  they  be  allowed  to  file 
amicus  curiae  briefs. 

~We  advised  each  of  them,  after  discussing  the 
matter,  to  see  if  they  have  anything  to  add  that 
had  not  occuiTed  to  us,  or  anything  new — we,  of 
coiu*se,  could  not  tell  them  not  to  file  briefs,  but 
we  felt  that  we  had  the  arguments  sufficiently 
mider  conti'ol,  and  so  forth,  that  it  would  be  more 
of  a  biu'den  to  the  Court  than  an  aid  to  the  Coiu-t. 

I  would  like  to  name  some  of  them  who  have 
contacted  us.  The  Bank  of  America  is  one;  the 
Citizens  Bank,  both  of  which  do  a  considerable 
amoimt  of  accomits  receivable  financing. 

TTe  were  contacted  hy  other  factoid,  but  not  by 
Standard  Factors,  which  is  'Mr.  Hemmerling's 
client. 

In  the  case  of  Standard  Factors  we  requested 
that  they  do  ask  leave  of  Couii:  to  file  an  amicus 
ciu-iae  l^rief  [3]  for  the  reason,  in  the  fii'st  i)lace, 
they  had  a  little  bit  different  approach  to  the 
pro])lem.  Their  conclusions  were  the  same,  but 
their  approach  was  different,  and  I  thought  it 
would  be  helpful  to  the  Court. 

In  the  second  place,  because  of  the  distinguished 
reputation  of  ^Ir.  Binibamn,  of  the  fiiTQ  of  Bim- 
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baiun  and  Hemmeriin^,  we  thou^iit  because  of  Ms 
obvious  stiinding'  in  the  lield  of  eommereial  trans- 
actions and  being-  head  of  a  committee  of  the  ABA 
involving  commercial  transactions,  we  felt  with 
respect  to  the  matter  of  this  specitic  situation  in 
this  particular  case  we  did  ask  them  to  prepare  such 
a  memorandum. 

I  have  already  had  a  copy  of  the  memorandimi 
given  to  Mr.  Bartley  this  morning,  and  I  would  join 
in  Mr.  Hemmerling's  request  that  they  be  allowed 
to  file  a  memorandum  after  my  argiunent.  Also,  if 
Mr.  Hemmerling  feels  something  else  should  be 
entered  by  way  of  oral  argument,  I  should  also 
request  that  the  Couit  hear  his  oral  argimient. 

Certainly  the  amount  in  controversy  here  doesn't 
justify  reconsidering  or  taking  more  of  this  Court's 
time  after  the  full  hearing  alri^ady  .had,  nor  does 
it  justify  the  filing  of  iimicus  curiae  briefs,  but  the 
principle  involved,  which  I  will  attempt  to  teU  the 
Court,  a  decision  to  this  effect  will  completely 
make  impossible  non-notification  factoring,  a  very 
common  financing  device,  [4]  and  a  very  usefiit 
financing  device.  ]N"ot  only  will  it  make  non-noti- 
fication factoring  impossible  where  the  factor  does 
not  advise  the  obligor  on  accoimt,  because  of  the 
impairment  of  the  credit  standing  of  the  assignor, 
but  it  will  put  a  handicap  on  notification  factor- 
ing, l)ecause  the  factor  can  never  be  sure  if  there 
is  such  a  non-assignability  clause:  he  may  have  to 
investigate,  and  it  will  seriously  burden  notifica- 
tion factoring  and  probably  make  it  impossible 
as  to  notification  factorinar. 
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This  is  a  veiy  bad  result  to  reach  if  it  is  com- 
pelled by  the  authorities,  for  reasons  that  Mr. 
Hemmerling  ^vill  allude  to  if  allowed  to  file  amicus 
curiae  memoranda. 

Mr.  Hemmerling:  May  I  add  something?  The 
fact  that  Mr.  Bimbaimi  is  not  here  today  is  not 
an  indication  that  he  doesn't  feel  this  matter  is 
important.  His  participation  in  this  imf  ortunately 
is  via  Transatlantic  telephone,  becaiLse  he  is  cur- 
rently in  Europe  at  the  Bar  convention,  so  that  I 
am  substituting  in  his  place,  so  to  speak. 

]\Ir.  Bartley:  I  have  no  objection  to  any  person 
or  party  filing  an  amicus  ciuiae  in  any  matter 
which  is  presented  in  couii:.  The  law  is  the  law, 
regardless  of  who  presents  the  law. 

I  have  before  me  a  copy  of  the  brief  of  Bim- 
baimi and  Hemmerling;  I  haven't  had  an  oppor- 
tunity to  read  it  but  I  would  like  to  have  an  oppor- 
tunity to  answer  it,  and  I  doubt  that  there  is  time 
in  the  courtroom  to  adequately  [5]  read  and  digest 
the  material  contained  in  the  brief. 

I  was  also  served  with  a  copy  of  supplementary 
points  and  authorities  of  Aetna  Factors. 

!Mr.  Triester:  May  I  hand  mine  to  the  Court? 
It  is  submitted  basically,  your  Honor,  so  that  it 
can  be  referred  to  in  my  oral  argument. 

The  Referee:  Very  well.  Standard  Factors  will 
be  permitted  to  appear  and  be  heard  as  amicus 
curiae. 

I  vrant  to  say  this  before  you  stari,  ^Ir.  Triester, 
that  ]Mr.  Bariley  on  behalf  of  the  Trustee  and  Mr. 
Labowe  on  behalf  of  Aetna  came  into  court  thor- 
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ap^alfy  ffinepaiPBd  anal  ^sM^  pipesPiited  their  matt-eir, 
I  "wnwA,  tfe©  ftair^eiilarly  stress  insofar  .as  Mr,  Labowe 
IS  veoBBMrned,  4fca±  lie  'did  sn  exeaDenl  la'wyeT-like 
,iefci,  aaadl  I  «Bijpii»siKe  "that  for  tMs  reason:  I  liaTe 
:..lwAjs  eonlifiDde.d  1iha;t  xmy  ^ood  la-wjer  -wilih  the 
pnsipa*  3BHa«iaMt  *©£  pip^jar^iioii  can  liandle  a  hank- 
ircFptejr  maittfeer  jnst  us  conq^tcmtly  as  a  so-eaLed 
lDaiiBi3:tiaf»ib^  <fix?pe!rt,  and  I  didn"*!  -wsjit  to  le^Te  any 
tflqpvessuwi  thait.  Ibe  didn''t  do  anything  that  any 
baaBftanmipitify  (fispeTt  could  liaTe  done.  He  presented 
Ms  "fiasie  thefrooigMy  and  well 

I  f-ael  "be^eanse  lie  is  ii  young  man  that  the  Court. 
sSbiSiaM  go  ont  of  its  way  to  make  that  comment, 
:jad  the  tEad:.  that,  Uie  Conrt  Imd  this  niatt-er  nnder 
^BilBBBS^em  tfoT  some  lime  indicates  the  effeetiTeness 
c»f  Ms  argument  and  h-iiefs  "better  than  anything 
tliat  can  "be  said- 
He  raised  some  "^eiry  seiriooiB  questions  -of  law. 
T:  ei^  I'S]  w«3'en''t  siw  .questions  of  fact;  Hie  qnes- 
rii>ns  -M'  fa.et  ^wisre  vaiy  sample,  it  was  simply  a  qnes- 
Tior  of  Isw. 

Til-  ::_:-  _  .-'-r.  ■  r.  of  lac:  UilX  is  pTesent<ed  hy  the 
:     "    "    "     -       -      -  ,^  whetbeT  or  not  the  amount 

^'~-^'^  -Pr^oom  Oom-Air  sjidi  Frne- 

If  it3ae  n.i- *'  'ed  in  faTOT  of  the 

fecfewrs,  it  .  liecessaiy  to  det^r- 

mrtf  #>e  fa.ctoTs  ita^^  a.dions 

T'-::        _  -     .  -            _     ->.     HoweTer,  sn.ee  it 

■^L-       '  )r  -of  the  Tmstee,  and.  the 

T::'-asnee's  the  «eoiTed; 
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amounts,  the  Court  made  that  decision,  so  I  don't 
think  that  is  too  imi)oitant. 

I  think  we  should  nan*ow  and  restrict  oui*selves 
and  confine  oui*selves  to  the  questions  of  law  in- 
volved here. 

It  is  tnie  it  involves  a  very  serious  situation, 
because  so  many,  many  bankrupt  estates  will  be 
depleted  if  these  assignments  are  considered  valid, 
where  there  is  a  provision  lu  the  piu'chase  order 
against  assigmnent 

On  the  other  hand,  many  factoi-s  who  have  pur- 
chased accounts  receivable  with  such  provisions 
against  assignment  will  sustain  veiy  serious  losses, 
so  it  is  very  serious  both  ways,  and  for  that  reason 
the  Court  did  give  it  careful  consideration,  and 
read  not  only  the  cases  which  were  cited  by  coim- 
sel,  but  imiimierable  cases  which  neither  of  them 
had  cited,  and  I  spent  six  or  seven  evenings  [7] 
in  connection  with  the  independent  research  of  the 
matter. 

Of  coui'se,  it  does  not  affect  the  assignment  or 
factoring  of  accounts,  nor  does  it  involve  the  re- 
cording of  notice  imder  Section  3017  of  the  Civil 
Code.  The  question  is  simply  whether  or  not  an 
assignment  of  accoimts  receivable  imder  purchase 
orders  which  expressly  prohibit  the  assignment  of 
such  accounts  is  valid  as  against  the  creditoi*s  of 
the  bankiiipt  estate,  represented  by  the  trustee  in 
bankruptcy,  where  the  money  had  not  yet  been 
paid  to  the  bankiiipt  or  to  its  alleged  assignee 
prior  to  bankniptcy.  That  was  the  thinking  of  the 
Court,  and  the  Coiui:  has  obviously  indicated  in  its 
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opinion  heretofore  filed  that  it  had  reached,  the 
conckision  that  under  purchase  orders  of  this  type 
containing  provisions  against  assignment,  that  a 
creditor  could  have  levied  an  execution,  upon  Frue- 
hauf  and  Com- Air,  and  therefore  the  trustee  occu- 
pying the  status  of  an  actual  or  hypothetical  cred- 
itor under  Section  70  of  the  Bankruptcy  Act,  is 
entitled  to  the  vmpaid  money  which  was  in  posses- 
sion of  such  obligors  when  bankniptcy  was  filed. 

I  think  the  opinion  of  the  Coui-t  indicated  that, 
but  if  it  didn't,  that  is  the  reason  for  the  ruling. 

Mr.  Triester:  I  quite  understand  the  rationality 
of  the  Court. 

I  would  like  to  say  one  more  thing  by  way  of  [8] 
emphasizing  the  importance  of  the  problem,  and 
that  is  such  a  large  percentage,  particularly  of 
defense  contracts  contain  this  pro\dsion,  that  we 
do  have  a  problem  of  very  great  magnitude. 

The  Referee:  We  can  take  cognizance  of  the 
fact  that  there  are  other  bankrupt  estates  in  which 
there  are  defense  contracts  which  have  the  same 
clause  in  the  contracts  and  which  also  have  been 
factored. 

Mr.  Triester:     I  would  say  most  of  them  do. 

The  Referee :  And  the  Court  has  now  under  sub- 
mission several  of  those  involving  that  situation. 

Mr.  Triester:  I  think  the  amount  that  ^vill  be 
spent  on  attorneys  fees  will  far  exceed,  I  am  sure, 
before  this  litigation  is  concluded — because  I  as- 
sume that  the  Trustee  is  just  as  interested  in  this 
point  as  we  are — will  be  more  than  the  amoimt  in 
controversy  here. 
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In  any  event,  I  would  like  to  first  outline  to  the 
Court  the  areas  of  agreement  that  we  have,  ^vith 
the  Court's  opinion,  and  which  we  do  not  challenge 
here. 

In  the  first  place,  I  quite  agree  with  the  Courtis 
decision  on  summary  jurisdiction.  I  have  no  doubt 
that  this  Court  has  summary  jurisdiction  of  this 
controversy. 

As  a  matter  of  fact,  even  if  the  Coui-t  did  not 
have,  were  it  A\dthin  our  province  to  waive  the  ob- 
jection to  sunmiary  jurisdiction,  we  should  do  so 
in  a  problem  that  pertains  to  factoring  so  that  it 
should  ])e  presented  here  [9]  in  the  first  instance. 

So  we  have  no  quarrel  with  the  smiunary  juris- 
diction holding. 

The  next  point  we  agree  with  the  Court  is  the 
validity  of  this  stipulation  against  assigmiient  in 
the  Fruehauf  and  Com- Air  purchase  orders,  and  the 
effect  to  be  given  it  in  a  proceeding  of  this  sort 
is  a  matter  to  be  determined  by  state  law.  The 
Court  so  stated  on  page  4  of  its  opinion. 

The  Referee:    As  between  the  parties. 

Mr.  Tiiester:  As  between  the  parties  the  state 
law  will  govern,  and  the  Bankrui^tcy  Act  is  im- 
portant because  it  incorporates  and  gives  effect  to 
that  state  law  mider  Section  70-c  of  the  Bankruptcy 
Act. 

The  Referee:  In  other  words,  Erie  vs.  Tomp- 
kins, wliich  reverses  Swift  vs.  Tyson,  simply  is  to 
the  effect  that  when  a  Federal  Court.,  and  the  same, 
of  course,  applies  to  a  Bankruptcy  Couii:,  is  inter- 
preting a  contract,  that  the  law  in  the  particular 
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state  where  the  contract  has  been  entered  into  is 
the  prevailing  law.  Of  course,  neither  Erie  vs. 
Tompkins  or  any  of  those  cases  involved  the  rights 
of  a  trustee  in  bankruptcy  in  relation  to  this  situa- 
tion. 

To  make  that  clear,  for  instance,  an  unrecorded 
chattel  mortgage  might  be  valid  as  ])etween  the 
parties,  and  certainly  if  it  is  not  recorded  it  is 
void  as  to  the  [10]  trustee  in  bankruptcy,  and  sim- 
ilar situations. 

Mr.  Triester:    That  is  right. 

The  Referee:  And  similar  situations  of  that  sort: 
assignments  of  accounts  receivable  may  be  valid 
between  the  parties,  if  notice  is  not  recorded  it  may 
be  void,  and  so  on  and  so  forth. 

Mr.  Triester:  We  agree  with  that.  The  Bank- 
ruptcy Act  governs,  but  t-o  the  extent  that  it  looks 
to  state  law  in  tliis  controversy,  we  must  look  to 
state  law  and  I  think  here  the  state  law  will  con- 
trol, there  is  no  doubt  about  it. 

We  are  in  agreement  with  the  Court's  next  hold- 
ing, namely,  that  we  agree  that  the  Court  correctly 
interprets  the  trustee  lien  creditor  status  on  the 
date  of  ])ankruptcy  on  page  5  of  the  opinion. 

At  tliis  point  I  tliink  this  may  be  superfluous 
but  I  think  this  is  the  only  provision  under  which 
the  Trustee  can  prevail,  luider  Section  70-c  of  the 
Bankruptcy  Act.  I  would  like  to  just  emphasize 
again  what  the  Trustee  gets.  He  gets  title  to  all 
property,  and  it  is  no  longer  necessaiy  that  the 
property  be  in  the  possession  of  the  Couit  at  all, 
and  imder  Section  70-c  of  the  Bankruptcy  Act  the 
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Trustee  is  vested  ^^itli  all  rights,  remedies  and 
powers  of  a  creditor  then  holding  a  lien  thereon  by 
legal  and  equitable  proceedings,  whether  or  not 
such  a  creditor  actually  exists,  which  refers  to  the 
date  of  bankruptcy.   [11] 

In  other  words,  as  of  the  date  of  bankrux)tcy  if 
a  creditor  of  the  bankrupt  could  get  a  lien  on  the 
property  involved  in  the  controversy,  the  Trustee 
must  prevail  under  Section  70-c. 

I  don't  laiow.  Perhaps  I  may  go  further  in  fol- 
loAving  Constance  vs.  Harvey  than  the  Court  does. 

Constance  vs.  Harvey  is  a  wholehog  decision,  and 
I  have  urged  and  relied  on  that  case  when  I  have 
been  on  the  other  side  of  these  controversies,  and  I 
don't  intend  to  back  away  from  Constance  vs.  Har- 
vey now. 

If  a  hypothetical  creditor,  whether  or  not  there 
be  one,  could  have  on  the  date  of  bankruptcy  gar- 
nisheed  Fruehauf  or  Com-Air  and  prevailed  over 
Aetna  Factors,  then  the  Court's  decision  is  correct. 
I  think  that  it  is  true  that  if  the  hypothetical 
creditor  could  have  so  garnisheed  on  the  date  of 
bankruptcy,  you  must  look  to  the  state  law,  be- 
cause it  is  the  law  of  the  State  of  California  that 
determines  what  a  gamisheeing  credit  could  get  on 
the  day  of  bankruptcy  which  controls.  Therefore, 
I  say  the  state  law  will  determine  this  controversy, 
because  there  is  no  dispute  at  all  but  that  Section 
70-c  as  applied  here  in  the  state  law  is  correctly 
construed.  It  is  a  California  state  law,  of  course, 
because  this  is  the  law  which  gives  substance  to 
controversies  arising  in  this  jurisdiction. 
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Finally,  then,  we  agree  with  the  Coui-t's  holding 
[12]  the  statement  of  the  general  proposition  that 
an  agreement  which  is  binding  between  the  parties 
may  under  certain  circumstances  be  invalid  as 
against  the  creditors  of  one  of  the  iiarties.  We 
don't  dispute  that  at  all;  we  are  in  agreement. 

There  is  one  point  where  we  disagree  with  the 
Court's  conclusion,  but  before  I  get  to  that  I  would 
like  to  make  one  point  clear  for  the  purpose  of 
this  motion  to  reconsider. 

We  want  to  prevail  on  the  real  issue  in  contro- 
versy here,  namely,  whether  or  not  a  non-assigna- 
bility  clause  in  a  purchase  order  is  valid  and  en- 
forceable when  the  assignor  goes  into  l^ankruptcy. 
This  is  not  a  dispute  between  the  factor  and  the 
obligor,  but  it  is  a  dispute  between  the  factor  and 
the  trustee  in  l^ankniptcy  of  the  assignor.  We 
want  to  prevail  on  that  point.  We  want  to  be  able 
to  convince  the  Court  we  are  correct,  despite  assign- 
ments in  violation  of  a  non-assignability  clause  in 
a  purchase  order,  and  that  the  assignor,  if  he  goes 
into  bankruptcy,  his  Trustee  in  banl^ruptcy  does 
not  prevail  against  the  factor,  assuming,  of  course, 
that  an  assignment  was  made  for  valid  considera- 
tion, and  there  has  l^een  recordation  of  notice  of 
intention  to  assign  under  Section  3440,  and  so  forth. 

There  are  a  couple  of  technical  x^oints  on  which 
we  could  make  a  good  legal  argument  to  the  Court., 
which  [13]  would  enable  us  to  win  at  least  part 
of  this  lawsuit,  but  would  not  justify  the  sjoending 
of  the  money  to  ^vin  it. 

I   think   in   the    controversv   in   the    Parkinson 
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case  we  could  distinguish  the  language  in  the  Corn- 
Air  and  the  Fruehauf  purchase  orders,  and  I 
think 

The  Referee:  The  Court  x^ointed  out  that  there 
Avas  a  very  decided  difference  in  the  language, 
which  was  one  of  the  many  things  that  concerned 
the  Court  very  much.  One  of  them  was  very  spe- 
cifically related  to  the  non-assignability  of  the  pro- 
ceeds, as  well  as  the  contract.  The  other  did  not 
go  quite  so  far,  and  I  think  I  commented  upon 
that,  in  my  opinion. 

Mr.  Triester:  We  don't  wish  to  press  that  point 
here.  I  think  as  a  lawyer  I  owe  my  client  the 
obligation  of  preserving  the  point,  but  tliat  is  not 
why  we  are  here  asking  the  Court  to  reconsider 
the  decision;  we  are  out  for  the  main  issue  in  the 
case. 

I  think  there  is  also  another  point — I  believe  it 
is  the  law  of  the  State  of  California  that  when 
provisions  of  this  sort  are  inserted  in  lengthy  docu- 
ments in  fine  print,  the  Supreme  Court  of  the  State 
of  California,  I  believe,  the  Supreme  Court  has 
held  it  is  not  even  enforceable  between  tlie  parties. 
Tliis  again  we  don't  wish  to  make  an  issue  of  before 
tliis  Court,  for  the  reason  that  all  they  Avould  do 
in  the  future  is  increase  the  size  of  the  [14]  type, 
and  we  would  have  won  nothing  in  the  long  rim,  so 
I  merely  call  that  to  the  Court's  attention.  We 
are  after  the  whole  apple  in  this  case;  the  basic 
issue. 

We  want  to  win  on  the  gi^ound  that  even  if  we 
concede  this  is  between  Aetna  Factors  and  Fnie- 
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hauf  and  Com- Air  that  they  can  enforce  their  non- 
assignability clauses  against  Aetna  Factors  and 
insist  upon  paying  the  Trustee  rather  than  us;  in 
other  words,  we  can  still  disregard  the  non-assign- 
ability  clause  in  a  case  between  Aetna  and  the 
bankrupt  or  the  bankrupt's  Trustee  in  bankruptcy, 
and  we  believe  we  will  convince  the  Court  in  this 
case  that  the  Trustee  has  no  greater  rights  than 
the  bankrupt  had  at  the  date  of  bankruptcy. 

The  way  this  case  has  worked  out,  the  Trustee 
literally  stands  in  the  shoes  of  the  bankrupt,  be- 
cause the  bankrupt's  creditors  had  no  greater  right 
than  the  bankrupt  did  on  that  date. 

I  might  say  this:  The  Court  might  wonder 
about  tliis  point — ^is  this  a  new  concept  with  me  as 
to  the  enforceability  of  non- assignability  clauses? 
I  would  say  it  is  not. 

I  was  before  this  Court  in  the  Delta  Air  case. 
The  Delta  Air  accounts  receivable  from  North 
American  contained  a  non-assign  ability  clause,  and 
we  made  no  point  of  it  to  the  Court,  representing 
the  Trustee,  because  at  that  time  I  was  not  aware 
\  of  tliis  Court's  decision  in  [15]  the  Zipco  case.  I 
don't  believe  it  had  been  rendered. 

It  would  be  my  independent  conclusion  it  was 
not  enforceable  in  a  suit  between  a  Trustee  and 
the  factor. 

North  American  might  have  l^een  able  to  pay  the 
Trustee,  but  if  they  had,  if  Aetna  were  to  claim 
it  from  the  Trustee,  it  would  come  to  the  Tnistee 
impressed  with  all  of  the  equitable  rights  between 
the   assignor  and  assignee,   so  this  is  not  a  new 
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position,  because  of  the  exigencies  in  this  particu- 
lar case  require  that  position. 

Tliis  is  a  matter  which  I  felt  strongly  about  for 
quite  some  while. 

I  may  he  wrong,  but  I  interpret  one  of  Mr.  Bart- 
ley 's  proposed  'findings,  and  I  refer  to  No.  6,  I 
believe  that  Mr.  Bartley,  at  least  in  his  finding, 
concedes  my  point,  namely  as  between  the  assignor 
and  assignee,  as  between  the  Ixinkrupt  and  Aetna 
the  assigmnent  is  good  despite  it  ]>eing  made  in 
violation  of  a  non-assignability  clause. 

That  conclusion  of  law  says:  '^That  under  Cali- 
fornia State  Law  the  above  set  forth  clauses  in 
the  contracts  between  Com- Air  Products,  Inc.  and 
the  banlvrupt  and  Fruehauf  Trailer  Company  and 
the  banlvnipt  are  enforceable  in  the  assigiunent  to 
Aetna  Factors  Company  would  be  void,  save  and 
except  as  iDetween  the  bankrupt  and  Aetna  Factors 
Company." 

Now,  I  am  willing  to  almost  concede  that  it  could 
be  enforceable  in  this  instance  or  in  a  great  many 
cases.  [16]  The  obligor  on  the  account  could  insist 
on  the  enforceability  of  the  non-assignability  clause, 
but  once  you  concede  to  me  it  is  not  enforceable 
as  between  a  bankrupt  assignor  and  the  factor,  I 
think  the  legal  decision  must  go  the  other  w^ay  for 
the  reasons  I  am  going  to  come  to  in  just  a  moment. 

The  Referee:  Of  course,  the  findings  of  fact 
and  conclusions  of  law  and  order  submitted  by  Mr. 
Bartley  are  not  necessarily  those  which  the  Court 
will  sign,  and  I  think  all  of  you  know  that  this 
Court  has  on  occasion  prepared  its  own  findings 
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and  in  many  instances  greatly  re\4sed  the  findings 
submitted. 

Mr.  Triester:  I  doubt  very  much,  too,  if  the 
Court  could  adopt  it  in  our  favor.  I  believe  that 
the  Court's  judgment  would  be  inconsistent,  if  the 
Court  said  in  its  opinion  it  may  be  valid  between 
the  parties  and  still  invalid  between 

The  Referee:  I  don't  thinly  I  decided  that  in 
this  matter. 

Mr.  Triester:    I  will  withdraw  that. 

This  brings  me  back  to  the  place  where  we  agree 
and  disagree  at  the  same  time. 

We  agree  witli  the  general  proposition,  as  the 
Court  has  stated,  that  it  may  be  valid  between  the 
parties  and  invalid  as  against  the  creditors  for  one 
of  the  parties,  but  we  say  this:  In  the  State  of 
California,  absent  [17]  some  special  statute,  a  levy- 
ing creditor  gets  only  his  debtors'  rights  when  he 
makes  his  levy.  That  is  to  say  if  there  are  equitable 
rights  in  favor  of  "X"  in  a  piece  of  property  and 
a  creditor  levies  on  that  property,  he  gets  only  his 
debtor's  rights,  whether  or  not  he  had  notice  of 
these  equitable  rights  or  not,  in  the  absence  of  a 
special  statute. 

A¥liat  are  these  special  statutes'?  We  have  a  lot 
of  them:  Failure  to  record  a  chattel  mortgage 
makes  it  void  as  against  creditors,  because  the  stat- 
ute says  so,  even  though  it  is  good  as  between  the 
parties;  failure  to  record,  failure  to  record  an  in- 
tention to  assign  accounts  receivable  makes  an  as- 
signment void  as  against  the  creditors  of  the  as- 
signor, even  though  it  is  valid  between  the  parties. 
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In  this  case  that  problem  doesn't  exist;  that  is 
not  involved  in  our  controversy. 

The  notice  was  recorded  properly  under  Section 
3440,  failure  to  give  notice  of  a  bulk  sale,  creditors 
of  the  seller — is  void  against  between  the  parties. 

Failure  to  give  notice  of  a  manual  delivery,  the 
transaction  between  the  parties  is  perfectly  valid, 
but  the  creditors  can  set  it  aside. 

Take  another  example,  conditional  sales  con- 
tracts. Suppose  a  creditor  has  no  notice  of  a  condi- 
tional sales  contract  in  existence,  if  he  levies  on 
that  property  in  [18]  the  possession  of  the  debtor 
his  levy  reaches  only  his  debtor's  right;  he  gets  no 
greater  right  than  the  conditional  buyer  had.  Why  ? 
Because  there  is  no  statute  in  this  state,  milike  in 
states  that  have  a  uniform  conditional  sales  act, 
but  there  is  no  statute  in  the  State  of  California, 
I  think,  except  in  the  case  of — equipment,  there 
is  no  statute  requiring  conditional  sales  contracts 
to  be  recorded  or  notice  thereof  be  given  to  any- 
body, so  a  debtor  whose  property  is  subject  to  a 
conditional  sales  contract,  if  one  of  his  creditors 
levies  on  it,  he  gets  only  his  creditor's  rights,  and 
that  is  exactly  the  same  situation  we  have  in  tliis 
state  in  connection  with  accomits  receivable  in  vio- 
lation of  a  non-assignability  clause.  There  is  no 
special  statute,  I  will  submit  in  a  moment,  nor  is 
there  any  law  which  gives  a  levying  creditor  on  an 
account  receivable  that  has  ])een  assigned  any 
greater  right  than  the  assignor  had  at  the  time  of 
levy,  and  I  think  that  is  the  crux  of  this  case,  be- 
cause that  tests  the  trustee  in  bankrui)tcy's  right. 
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Could  a  levying  creditor  under  date  of  ])ank- 
ruptcy  prevail  over  Aetna  when  it  levied  on  Zipco's 
accounts  receivable  from  Corn-Air,  and  the  answer 
is  no,  he  could  not,  because  as  between  Zipco  and 
Aetna,  Zipco  had  nothing  and  Aetna  had  all  the 
ownership  to  the  accounts. 

To  be  sure.  Com- Air  may  have  had  some  right 
to  refuse  to  pay  Aetna  directly,  but  if  they  had 
paid  Zipco,  Zipco  [19]  of  course,  would  have  to 
turn  it  over  to  Aetna,  because  there  is  no  special 
statute  giving  the  levying  creditor,  and  therefore, 
the  trustee  in  bankruptcy,  any  greater  right  than 
Zipco  had  at  the  date  of  bankruptcy. 

Now,  the  matter  boils  right  down  to  this:  As 
between  Aetna  and  Zipco  on  the  day  of  bankruptcy, 
what  right  did  Zipco  have  or  v/hat  right  did  the 
creditor  of  Zipco  have? 

We  think  the  authorities  in  this  state,  there  are 
three,  and  they  are  directly  in  point.  There  are 
others  which  discuss  the  problem,  but  which  are 
not  directly  in  point,  but  the  only  three  cases  in 
this  state,  I  submit,  which  involve  a  dispute  as 
between  the  assignor  and  assignee  are  Johnston 
vs.  Landucci,  O'Neill  vs.  O 'Mai ley  and  the  Rosen- 
thal, I  think,  is  the  case,  Rosenthal  against  Landau. 

Those  three  cases  involve  assignments  of  causes 
of  action  in  violation  of  non-assignability  clauses, 
and  they  involve  a  fight  over  the  accounts  as  be- 
tween the  assignor  and  the  assignee  or  their  repre- 
sentatives, and  in  each  of  those  three  cases  the 
Court  upheld  the  right  of  the  assignee,  despite 
the  violation  of  the  non-assignalDility  clause. 
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Now,  what  is  the  distinction?  Before  I  pass 
on,  I  would  like  to  mention  that  Parkinson  vs. 
Caldwell  is  not  in  point.  I  would  like  to  say  those 
three  cases  not  only  are  the  law  of  the  State  of 
California,  but  they  seem  to  [20]  be  the  general 
rule  in  most  of  the  states. 

On  page  6  of  my  supplementary  memorandum 
I  have  a  quotation  from  148  ALR. 

The  Referee :    I  read  the  article  at  the  time. 

Mr.  Triester:  At  page  6,  at  the  bottom  of  my 
memorandmn  there  is  a  quotation  from  5  Cal.  Jur. 
2d,  summarizing  the  State  of  California  law  and 
"Witkiiis'  most  recent  summary. 

The  Referee:     I  didn't  read  Witkins. 

Mr.  Triester:  It  is  to  the  same  effect  as  Cal. 
Jur.  2d. 

I  would  like  to  emphasize  one  authority  that  T 
am  sure  the  Court  has  read,  but  I  would  like  to 
emphasize  it,  because  it  deals  with  the  problem 
as  to  what  are  the  rights  between  the  assignor  and 
assignee  assuming  that  the  ol:)ligor  on  the  account, 
Com- Air  and  Fruehauf,  can  insist  on  enforcing  the 
non-assignability   clause. 

Williston  says,  and  I  have  quoted  from  his  trea- 
tise in  the  matter,  and  the  quotation  is  on  page  4 
of  my  memorandum: 

'•A  prohibition  of  assignment  or  a  condition  con- 
stricting performance  of  tlie  debtor's  obligation  to 
the  original  promisee  is  intended  for  the  benefit  of 
the  debtor  and  caimot  affect  the  legal  or  equital)le 
rights  of  the  assignor  and  assignee  as  between 
themselves.     Accordingly,   if   the    assignor   should 
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collect  the  assigned  claim,  he  [21]  would  be  bound 
to  pay  what  he  had  collected  to  the  assignee." 

Namely,  at  the  time  Zipco  or  their  representa- 
tive, the  'Trustee  in  bankruptcy,  should  collect  the 
assigned  claim,  it  would  be  bound  to  pay  what  he 
collected  to  the  assignee.  That  is  why  I  say  we 
can  both  enforce  the  non-assignability  clause  as  to 
the  loarties  imder  the  original  contract.  Zipco  and 
Com- Air  may  l^e  able  to  insist  upon  performance, 
although  in  this  state  they  couldn't  even  do  that, 
I  take  it. 

If  their  obligation  would  not  be  increased  by  pay- 
ing directly  to  the  assignee — I  could  probably  point 
out  a  lot  of  situations  where  the  obligor  couldn't 
insist  on  the  enforcement  of  the  non-assignability 
clause,  but  assuming  that  Com-Air  and  Fruehauf 
did  insist  in  this  case,  because  of  their  obligation 
to  the  assignee — assuming  that  they  could  enforce 
it,  they  would  still,  according  to  Williston,  be  bound 
to  pay  what  they  collected  to  the  assignee,  and  it 
may  be  that  a  practical  matter  would  be  that  we 
would  have  to  look  to  the  Tmistee  in  bankruptcy 
to  collect  these  accounts  or  mechanically  set  it  up 
in  that  way,  although,  I  take  it,  Com-Air  and  Frue- 
hauf have  no  reluctance  to  pay  the  assignee  the 
undisputed  amounts  directly,  if  the  Court  should 
adjudicate  that  the  assi^gnee  is  entitled  to  these 
accoimts. 

The  Referee:  That  wasn't  iheir  position  here. 
They  [22]  took  the  position  these  provisions  were 
necessary  to  give  tliem  the  control  and  supervision 
by  way  of  offsets  and  rejects,  and  prevent  getting 
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irresponsible  persons  in  on  the  contract,  and  I  sup- 
pose it  is  very  much  the  same  object  that  they  have 
that  the  Govermiient  has  in  Section  203,  Title  31 
of  the  United  States  Code. 

Mr.  Triester:  There  is  a  tremendou.s  overriding 
policy  in  the  Government.  I  think  the  Martin 
case  is  in  our  favor. 

The  Referee :  The  Martin  case  simply  says  where 
the  Govermnent  has  already  paid  the  money  for 
distribution  amongst  the  lien  holders,  that  they 
didn't 

Mr.  Triester:  The  Government's  ]3ublic  policy 
is  so  that  it  doesn't  lead  to  bril:)ery  of  Government 
persons  or — as  the  Court  states,  the  Government 
should  not  ]>c  put  in  a  position  as  dealing  with 
imiumerable  persons,  and  so  on  and  so  foHh,  and 
that  rationality  can  be  applied  to  the  validity  of  this 
provision  on  behalf  of  Fruehauf  and  Com- Air. 

In  the  Delta  matter  we  have  other  factors,  and 
also  GMC,  which  is  under  submission,  we  have 
other  factors,  and  so  on. 

The  only  point  I  want  to  make  is  to  be  sure 
Com- Air  and  Fruehauf  concede — enforce  the  non- 
assignaJDility  provision — detriment  by  reason  of  an 
offset,  and  certainly  Aetna  can  get  no  greater  right 
as  against  Fruehauf  [23]  than  Zipco  had. 

The  Referee:  We  have  had  some  cases  where 
the  money  was  paid  to  the  assignee  before  bank- 
ruptcy, I  have  ruled  that  the  trustee  in  bank- 
ruptcy did  not  have  a  right  to  recover,  merely 
because  the  contract  had  a  non-assigiiability  clause, 
on  the  gi'ound  that  it  was  enforced  and  carried  out 
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and  executed  before  bankruptcy  and  is  not  a  pref- 
erence. 

Here  we  have  a  situation  where  Com- Air  and 
Fruehauf  have  actually  refused  to  pay  the  money 
and  it  still  hasn't  been  paid. 

Mr.  Triester:  I  might  say  this  also,  the  situa- 
tion in  O'Neill  vs.  O'Malley,  the  Veterans'  Welfare 
Board  was  involved  in  that  case,  and  refused  to 
recognize  the  assignee  until  the  Court  had  resolved 
the  controversy. 

I  might  say  this,  though,  if  the  Court's  holding 
on  this  point  now  is  correct,  then  in  every  case 
where  the  money  is  paid  within  four  months  before 
bankruptcy  the  trustee  should  be  allowed  to  insti- 
tute plenery  suit  to  recover  the  preference.  Wliy? 
Because  imtil  payment  the  transfer  isn't  perfected, 
according  to  your  holding. 

If  perfection  takes  place  within  a  four  months 
period,  that  is  when  the  transfer  is  made. 

The  Referee:  Let  me  give  you  another  thought. 
As  you  know,  I  had  this  matter  under  submission 
for  some  months.  This  Court  does  not  take  mat- 
ters under  submission  [24]  very  long. 

One  of  the  things  that  went  through  my  mind 
in  this  matter — I  am  not  sure  that  I  read  all  of 
the  cases  you  have  cited  in  your  supplemental 
brief,  but  I  certainly  read  the  ALR,  but  one  of 
those  things  that  bothered  me  in  those  cases  that 
were  cited  was  this :  many  of  them  held  where  there 
was  an  agreement  to  sell  real  estate  or  personal 
property,  for  that  matter,  and  had  a  provision 
against  assignment  that  was  for  the  benefit  of  the 
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conditional  vendor,  and  if  there  was  an  assignment 
by  the  conditional  vendee  it  was  a  battle  between 
the  parties,  that  is  between  the  conditional  vendee 
and  the  assignee  because  it  was  subject  to  the  con- 
tract. However,  none  of  those  cases  did  I  consider 
comparal^le  and  parallel  to  our  situation,  because 
here  it  involved  the  matter  of  paying  money  by 
Com- Air  and  Fruehauf  in  this  case,  and  in  others 
where  I  have  the  same  iDroblem  where  the  right 
of  the  Trustee  intervened  before  the  payment  was 
made,  Avherein  those  other  cases  it  was  simply  that 
they  took  it  subject  to  the  residual  title  remaining 
vested  in  tlie  conditional  vendor. 

In  other  words,  there  wasn't  any  question  that 
the  conditional  vendee  had  an  equity  in  the  real 
or  personal  property  which  he  could  pass  on.  That 
was  part  of  the  thinking  that  went  through  my 
mind.  It  may  be  soimd  or  it  may  not,  l3ut  I  am 
indicating  to  you  why  many  of  those  cases  that 
were  cited  in  the  ALR  and  were  cited  hy  counsel 
[25]  I  did  not  consider  applicable. 

Mr.  Triester:  All  we  are  talking  about  is  money 
here.  Assuming  there  are  no  offsets,  and  in  some 
cases  Witkin  indicates  if  all  it  calls  for  is  the  pay- 
ment of  money,  even  the  o])ligor  can't  insist  upon 
enforceability. 

The  other  distinction,  and  frankly — in  the  Portu- 
guese Bank  case  Mr.  Justice  Holmes,  opinion,  al- 
though the  U.  S.  Supreme  Court  law 

The  Referee:  You  don't  feel  towards  Justice 
Holmes  as  does  Professor  McLaughlan. 

Mr.  Triester:    No,  I  certainly  do  not.    If  I  did, 
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I  would  no;t  say  it,  l^ut  he  does  make  the  holding 
in  that  case,  and  it  was  merely  a  claim  against 
the  estate.  There  was  no  land  contract,  there  was 
money,  just  like  an  account  receivable,  and  he  holds 
as  between  assignor  and  assignee  the  non-assigna- 
bility  clause  will  be  disregarded. 

In  that  case,  as  I  recall,  the  obligor  was  a  Gov- 
ernmental agency,  the  Board  of  Public  Works. 

We  say  that  the  assignor  can't  prevail  or  insist 
upon  the  enforceability  of  these  non-assignability 
clauses,  thereforci  his  Trustee  in  bankruptcy  can- 
not, because  there  is  no  special  statute  applicable 
to  this  situation,  giving  the  creditors  of  the  assignor 
any  greater  right  than  the  assignor  had,  and  there- 
fore, the  general  rule  prevails  that  creditors  who 
levy  get  only  what  the  debtor  had  at  the  time  of 
the  levy.  [26] 

I  would  like  to  distingaiish  Parkinson  vs.  Cald- 
well. I  don't  wish  to  do  it  at  great  length,  because 
Mr.  Biml^aum  or  Mr.  Hemmerling  have  analyzed 
the  case  very  thoroughly,  and  I  am  completely  in 
accord  with  their  analysis. 

Parkinson  vs.  Caldwell  is  a  most  remarkal^ly 
complex  fact  situation,  but  upon  analysis  it  is  a 
suit  between  competing  rights  of  the  obligor  and 
the  assignee. 

The  Court  will  recall  it  was  the  nephew  versus 
the  pledgee  of  this  note.  The  nephew  is  the  one 
who,  if  that  non-assignability  clause  is  not  enforced, 
will  have  to  pay  extra  taxes:  on  the  nephew's  estate, 
because  he  is  the  only  one  that  has  an  interest  in 
the  estate,  that  of  the  aimt's  which  executed  the 
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note  ill  question,  so  the  nephew  is  the  obligor  in 
effect,  and  his  rights  are  exactly  that  of  the  maker 
of  that  note,  and  Avhere  he  can  sho^Y  it  would  be 
a  hardshixo  on  him  not  to  enforce  the  non-assign- 
ability  clause,  we  will  concede  that  the  obligor  itself 
can  enforce  them,  but  that  is  why  Parkinson  vs. 
Caldwell  is  not  in  point.  It  is  not  a  suit  ]>etween 
assignor  and  assignee  or  the  creditor's  representa- 
tives of  either  of  them  nor  contemplating  interests 
between  the  obligor  and  assignee,  and  certainly  this 
must  be  sound,  otherwise  the  District  Court  of 
Appeals  would  have  had  to  at  least  mention  Jolin- 
ston  vs.  Landucci  and  the  other  two  decisions. 

The  Referee:  In  the  Parkinson  vs.  Caldwell,  I 
quoted  my  opinion  beyond  that  which  was  neces- 
sary. They  say,  [27]  finally,  in  other  words,  after 
the  disposition  of  the  case,  appellants  argue  that 
to  permit  the  uncle's  estate  to  recover  the  proceeds 
of  the  note  T\'ill  result  in  its  unjust  enrichment, 
since  the  uncle  received  tlie  money,  the  repayment 
of  which  was  attempted  to  be  secured  by  the  pledge 
of  this  note.  It  was  established  in  the  trial  court 
that  the  estate  of  the  imcle  was  insolvent,  and  that 
the  nephew  has  a  claim  against  the  imcle's  estate 
of  approximately  $10,000  for  taxes  which  the  micle 
paid  to  pay  on  the  trust  estate  during  his  lifetime. 

I  should  imderscore  the  word  ''finally,"  1)ut  re- 
member, the  Court  reached  its  conclusion  prior. 

Mr.  Triester:  I  read  that  word  "finally,"  dif- 
ferently. They  haven't  disposed  of  the  case,  be- 
cause to  dispose  of  the  case  they  must  answer  the 
unjust  enricliment  argimient. 
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The  Referee:  I  read  ili-.  Hemnierlrng's  brief 
and  I  merely  intemipt  to  indicate  that  I  wa.  not 
unmindful  of  the  Pai-kinson  case,  at  least  "that 
phase  of  it. 

air.  Triester:  We  think  Parkinson  vs.  CaldweU 
It  IS  hard  to  say,  because  the  fact  situation  is  s^ 
complicated  and  the  langnage  of  the  Court  has  to 
be  read-it  is  the  latest  of  the  three  leading  cases 
upon  the  subject  in  jwint  of  time,  it  is  the  most 
recent  in  point  of  time,  but  it  is  not  the  highest 
court  m  the  state  .vhieh  has  passed  upon  the  prob- 
lem.  [28] 

The  Referee:    Except.  I  tliink,  the  Disti-ict  Court 
of  Appeal  which  intei-pi-eted  the  prior  decisions  of 
the  Supreme  Court  of  the  state  probablv  does  just 
as  good  a  .10b  of  intei-preting  the  Supreme  Court  as 
I  can,  and  ^hat  is  the  reason  I  gave  Parkinson  vs 
Caldwell  considerable  weight.  I  don't  know  that  I 
jvould  have  reached  the  conclusion  I  did.  had  not 
the  District  Court  of  Appeal  interpreted  some  of 
the  pnor  decisions  in  the  manner  in  which  it  did. 

Mr.  Triester:  I  think  this  Court  is  bound  to  de- 
temnne  what  the  Califoniia  law  is,  and  in  so  doinc. 
you  must  be  guided  by  the  applicable  decisions,  to 
the  extent  that  cases,  if  you  should  fn>d  are  incon- 
sistent with  each  other,  the  State  of  California  Su- 
preme Court  decision  would  govern. 

The  remarkable  thing  is  in  Parkinson  vs.  Cald- 
well, Mr.  Hemmeriing  mentions  in  his  brief,  that 
these  three  cases  were  never  relied  on  and  were 
never  even  cited  to  the  District  Court  of  Appeal 
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I  don't  see  how  they  could  have  been  in  ignorance 
of  them. 

The  Referee :    That  sometimes  ha]Dx>ens. 

Mr.  Trieste!':  In  any  event,  my  analysis  of  the 
Parkinson  case  makes  it  consistent  Avith  the  other 
three,  but  because  it  is  a  suit  between  obligor  and 
assignee,  once  viewed  that  way  I  have  no  quarrel 
mth  it  at  all. 

I  Avould  like  to  say  in  closing  one  thing.  I  would 
like  [29]  to  call  to  the  Court's  attention  what  I 
think  is  a  rather  important  point,  because  it  may 
well  be,  although  I  don't  think  so,  it  may  be  that 
the  Court  will  come  to  the  conclusion  that  this  is 
really  an  open  question  in  the  State  of  California. 
If  that  is  so,  if  the  Court  does  come  to  that  conclu- 
sion, then  I  think  it  would  be  incmnbent  u]Oon  the 
Court  to  fashion  the  most  desirable  rule  in  filling 
this  gap,  if  there  is  a  gap.  I  don't  think  there  is  a 
gap,  I  think  the  California  cases  speak  on  the 
subject. 

The  Court  vnW  recall  in  Parkinson  against  Cald- 
well they  relied  very  heavily  on  the  Allliusen  case 
which  is  a  New  York  case.  It  is  a  case  that  is  not 
consistent  with  what  I  have  been  arguing.  It  is  a 
case  where  the  rights  of  the  obligor  vs.  the  assignee 
were  involved,  therefore  it  is  really  not  in  x)oint 
witli  Parkinson.  Parkinson  takes  some  of  the  lan- 
guage of  Allhusen  and  relies  very  heavily  on  it. 
Allhusen  is  a  New  York  Court  of  Appeals  case,  and 
it  has  been  tremendously  criticized  on  policy 
grounds. 

If  this  is  an  open  question  in  the  State  of  Cali- 
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fomia,  I  think  a  decision  that  the  Court  will  have 
to  determine  is  which  policy  to  adopt;  a  decision 
which  eliminates  a  very  desirable  financing  de^i^ce, 
such  as  a  non-notification  of  accounts  receivable  and 
factoring  would  be  an  unwise  decision.  [30] 

I  would  like  to  read  to  the  Court  briefly  from  a 
recent  article  on  the  subject  by  Professor  Gilmore, 
who  is  a  professor  at  Yale  University  and  a  very 
close  colleague  of  Professor  Moore,  and  very  ac- 
quainted with  bankruptcy  problems  and  economics. 

In  an  article  which  is  cited  by  Mr.  Hemmerling 
from  the  Yale  Law  Journal  he  says  this  on  pages 
19  and  20: 

"It  is  of  greater  interest  that  the  Court  of  Ap- 
peals, in  repelling  the  suggestions,  was  unable  to 
cite  a  single  New  York  precedent  which  had  held 
that  a  non-assignment  clause  was  a  defense  to  an 
action  by  an  assignee.  It  was  forced  to  fall  back 
imcomfortably  on  the  dicta  in  cases  which  had  held 
the  reverse,  noting  that  none  of  the  earlier  cases 
had  involved  'a  contractual  provision  against  assign- 
ments framed  in  the  language  of  the  clause  now 
before  us.' 

''Furthermore,  nothing  in  the  Court's  opinion 
betrays  awareness  that  the  conditions  of  accounts 
receiva])le  financing  had  changed  in  any  way  since 
the  late  19th  or  early  20th  Century,  when  the  cases 
principally  relied  on  had  been  decided." 

Here  is  Professor  Gilmore 's  statement,  which  is 
in  a  way  almost  as  strong  as  Professor  McLaugh- 
lan's  language. 

"The  case  stands  as  a  monument  to  the  purest 
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[31]  type  of  conceptualism,  imtaiiited  hy  a  breath 
of  the  work-a-day  world." 

I  submit  it  is  an  open  question  in  this  state,  and 
I  thinlv  the  Courts  require 

The  Referee :  The  question  that  bothered  me  was 
the  question  of  unjust  enrichment,  and  agam  I  say 
I  added  this  second  paragraph,  lest  counsel  think  I 
overlooked  that. 

Then  again  I  felt  that  a  factor  in  this  case  and 
factors  in  all  cases,  talking  of  policy  now,  and  an- 
swering the  professor  there,  that  the  factors  knew 
or  certainly  could  have  very  easily  knoAATi  before 
taking  an  assignment  and  before  disbursing  the 
money,  examine  the  purchase  orders  and  see 
whether  they  were  or  were  not  assignable.  If  they 
were  not  assignable,  they  didn't  have  to  buy  the 
accounts  receivable. 

Of  course,  the  assignor,  that  is  the  bankrupt  also 
has  a  purchase  order  and  it  can  be  delivered  to  the 
assignee  or  the  factor. 

Mr.  Triester:  But  assuming  they  can  determine 
this,  assuming  there  may  be  a  problem,  and  assmn- 
ing  they  can  determine,  they  can't  factor  on  a  non- 
notification basis,  they  just  can't  lend  on  those  ac- 
counts or  buy  those  accounts  without  going  to  the 
obligor  and  notifying  him  about  this,  because  they 
need  his  consent. 

The  Referee:  They  are  not  compelled  to  pur- 
chase those  [32]  accounts. 

Mr.  Triester:  They  m.ay  not  have  to,  but 
wouldn't  this  l^e  an  unfortimate  set  of  circmn- 
stances  if  all  of  the  people  in  the  area  doing  defense 
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work  on  subcontracts  can  no  longer  borrow  on  a 
non-notification  basis?  It  would  be  a  real  blow  to  a 
very  desirable  type  of  financing. 

The  Referee:  Perhaps.  I  don't  know.  Perhaps  it 
will  weed  out  the  men  from  the  boys  and  perhaps 
the  reverse  of  your  argument  is  equally  true.  It 
may  eliminate  hundreds  of  thousands  of  dollars  of 
obligations  which  these  undercapitalized  companies 
incur  and  which  result  in  non-payment  and  bank- 
ruptcy. You  can  argue  it  either  way;  I  don't  know. 

Mr.  Triester:  I  can  make  no  independent  eco- 
nomic judgment  as  to  whether  you  should  have 
large  mmibers  of  small  firms  or  big  giants,  but  I 
would  say  in  my  policy  judgment  only,  as  far  as 
these  businessmen  are  concerned,  they  want  this 
type  of  financing  device,  so  why  shouldn't  the  law 
be  their  servant  rather  than  their  master  in  this 
type  of  situation? 

The  Referee:  Except  those  remedial  statutes 
which  you  advocate  should  be  enacted  by  the  Legis- 
lature. This  legislation  should  not  come  in  the  form 
of  a  judicial  interpretation  or  decision. 

We  have  a  similar  situation  under  the  Internal 
Revenue  law,  they  do  not  recognize  mechanic's 
liens,  and  [33]  it  is  a  very  harsh  law  and  has  re- 
sulted in  a  great  deal  of  hardship,  and  so  on.  It  has 
been  my  coimiient  in  those  cases  that  Congress  enact 
remedial  legislation  because  the  statute  is  clearly  to 
the  contrary. 

Mr.  Triester :  The  holding  now  proposed  is  if  we 
are  making  transactions  good  as  between  assignor 
and  assignee,  voidable  or  attackable  by  the  creditors 
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of  the  assignor,  even  though  there  is  no  such  special 
statute 

The  Referee:  I  notice  that  it  is  now  12:20,  and 
I  think  this  matter  should  be  continued  until  2:00 
o'clock  this  afternoon.  [34] 

[Endorsed] :  Filed  January  24,  1958. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  16042 

IRVING-  I.  BASS,  Trustee  in  Bankruptcy  pf 
Zipco,  Inc.,  a  corporation.  Bankrupt, 

Appellant, 

vs. 

AETNA  FACTORS  COMPANY,  Appellee. 

ADOPTION  OF  STATEMENT  OF  POINTS 
UPON  WHICH  APPELLANT  INTENDS 
TO  RELY  AND  DESIGNATION  OF  REC- 
ORD ON  APPEAL 

To  the  United  States  Court  of  Appeals: 

Comes  now  Irving  I.  Bass,  Trustee  in  Bank- 
ruptcy in  the  matter  of  Zipco,  Inc.,  a  California 
corporation,  the  appellant  herein,  by  and  through 
his  counsel,  Craig,  Weller  &  Laugharn,  William  E. 
Bartley  of  counsel,  and  hereby  adopts  the  Appel- 
lant's Statement  of  Points  on  Appeal  dated  April 
30,  1958  and  the  Designation  of  Contents  of  Record 
on  Appeal  dated  April  30,  1958,  save  and  except 
Item  No.  9  of  the  said  Designation  of  Contents  of 
Record  on  Appeal,  which  is  deleted;  Item  No.  13 
which  is  deleted;  Item  No.  21  which  is  deleted,  and 
Item  No.  22  which  is  deleted.  The  adopted  Desig- 
nation of  Contents  of  Record  on  Appeal  should  spe- 
cifically contain  any  and  all  exhi])its  attached  to  the 
original  Petition  for  Arrangement  under  Chapter 
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XI  of  the  Bankruptcy  Act  or  attached  to  any  of 
the  other  dociunents  designated. 

The  above  adopted  Statement  of  Points  on  Ap- 
peal and  Designation  of  Contents  of  Record  on 
Appeal  are  hereby  incorporated  herein  by  reference 
as  fully  as  if  set  forth  in  detail  herein. 

Dated:  June  26th,  1958. 

CRAIG,  WELLER  & 
LAUGHARN, 
/s/  By   WILLIAIVI  E.  BARTLEY, 
Attorneys  for  Appellant. 

Affidavit  of  Ser\^ce  by  Mail  Attached. 

[Endorsed]:  Filed  Jime  27,  1958.  Paul  P. 
O'Brien,  Clerk. 
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Statement  of  Jurisdiction. 

The  consoHdated  appeals  were  consolidated  by  a  Stipu- 
lation dated  October  22,  1958  and  an  Order  of  Consoli- 
dation dated  November  4,  1958,  the  Stipulation  and  Order 
being  set  forth  at  pages  15  to  18  in  the  Transcript  of 
the  Record.  The  appeal  in  case  No.  16042  is  an  appeal 
from  an  Order  of  the  District  Court,  Southern  District 
of  California,  Central  Division,  dated  March  28,  1958 
and  entered  on  March  31,  1958,  reversing  on  review  Find- 
ings of  Fact,  Conclusions  of  Law  and  Order  of  a  Referee 
in  Bankruptcy.  Case  No.  16228  is  an  appeal  from  an 
Order  of  the  District  Court,  Southern  District  of  Cali- 
fornia, Central  Division,  made  and  entered  on  September 
23,  1958,  and  affirming  on  review  Findings  of  Fact,  Con- 
clusions of  Law  and  Order  of  a  Referee  in  Bankruptcy. 
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Jurisdiction  of  the  District  Court,  in  each  case,  existed 
under  Section  2-a(7)  of  the  Bankruptcy  Act,  United  States 
Code,  Title  11,  Chapter  2,  Section  11,  and  Jurisdiction 
of  this  United  States  Court  of  Appeals  lies  under  Section 
47(a)  and  (b)  of  Title  11,  U.  S.  C.  A. 

Statement  of   Case. 

These  two  consolidated  appeals  involve  the  identical 
facts,  and  the  identical  issues  of  law,  and  each  arises 
out  of  the  identical  proceedings.  Prior  to  bankruptcy, 
the  bankrupt  corporation  received  work  orders  or  invoices 
from  various  persons  or  parties,  including  the  Fruehauf 
Trailer  Co.  and  Corn-Air  Products,  Inc.,  for  precision 
bushings,  which  the  bankrupt  manufactured.  These  work 
orders  or  invoices  were  accepted  by  the  bankrupt  corpo- 
ration, and  in  each  case  contained  a  prohibition  against 
the  assignment  of  the  right  to  perform  the  said  contracts, 
and  the  right  to  receive  payment  thereunder.  The  precise 
language  of  these  work  orders  or  invoices  will  be  here- 
inafter set  forth  in  the  argument  section  of  this  Brief. 
Subsequently,  and  in  violation  of  the  specific  prohibition 
contained  in  the  work  orders  and/or  invoices,  the  bank- 
rupt corporation  assigned  the  accounts  receivable  arising 
by  virtue  of  performance,  to  the  Appellee,  Aetna  Factors 
Co.  The  Appellee  had  full  knowledge  of  the  prohibitions 
contained  in  the  contracts,  and  served  no  notice  upon  the 
obligor  companies,  Fruehauf  Trailer  Co.  and  Com-Air 
Products,  Inc.  On  the  contrary,  the  Appellee  had  the 
bankrupt  corporation  from  time  to  time  collect  the  assigned 
accounts  and  then  pay  over  to  the  Appellee  the  moneys 
so  received. 

At  the  time  of  bankruptcy  each  of  the  obligor  corpora- 
tions held  funds  in  their  hands,  which  the  Trustee  in 
Bankruptcy  demanded  of  them.   Fruehauf  Trailer  Co.  paid 
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over  to  the  Trustee  the  Funds  in  its  hands,  and  Corn-Air 
Products,  Inc.,  held  the  funds  in  its  hands  subject  to  a 
determination  by  the  Court  concerning  the  legal  owner- 
ship thereof.  The  Appellee  made  demand  upon  Fruehauf 
Trailer  Co.  and  Com-Air  Products,  Inc.,  for  payment, 
and  in  each  instance  the  demands  were  refused  and  the 
said  obligors  refused  to  pay,  basing  their  refusals  upon 
the  prohibition  against  assignments  contained  in  their 
contracts  with  the  bankrupt  corporation.  The  Appellee 
then  filed  suit  as  against  Aetna  Factors  Co.  and  Fruehauf 
Trailer  Co.  in  the  Superior  Court  of  the  State  of  Cali- 
fornia, in  and  for  the  County  of  Los  Angeles,  and  the 
Trustee  instituted  these  proceedings  before  the  Referee. 

At  each  of  the  hearings  in  the  within  matter,  Com-Air 
Products,  Inc.,  and  Fruehauf  Trailer  Co.,  appeared  and 
actively  asserted  their  rights  by  and  under  their  contracts, 
relating  to  the  prohibition  against  assignment  of  accounts 
receivable,  and  while  they  appear  as  Appellees  in  case 
No.  16042,  they  are  actually  Appellants,  as  they  oppose 
the  payment  of  any  moneys  to  Aetna  Factors  Co. 

At  the  conclusion  of  the  various  proceedings  before  the 
Referee,  the  Referee  made  and  entered  Findings  of  Fact, 
Conclusions  of  Law  and  an  Order  to  the  efifect  that 
Aetna  Factors  Co.  had  no  lien,  claim  or  charge  as  against 
the  moneys  owed  by  Fruehauf  Trailer  Co.  and  Com-Air 
Products,  Inc.,  and  that  the  said  funds  should  be  paid 
over  to  the  Trustee,  finding  as  a  matter  of  law  and  under 
California  law,  the  prohibitions  in  the  various  contracts 
against  assignments  of  the  said  contracts  were  valid  and 
enforceable  and  that  the  Trustee  in  Bankruptcy  had  suc- 
ceeded to  the  rights  thereunder  as  a  so-called  "ideal 
creditor."  The  Appellee  herein,  Aetna  Factors  Co..  filed 
a  Petition  for  Review  to  the  United  States  District  Court, 
and   the   Honorable   William    C.    Mathes,    United    States 
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District  Court  Judge,  after  argument,  made  and  entered 
an  Order  reversing  the  Referee  in  Bankruptcy,  and  re- 
manding the  matter  for  further  proceedings,  and  further 
Findings  of  Fact  and  Conchisions  of  Law  in  accordance 
with  his  Order  remanding  the  proceedings.  The  first  of 
these  two  appeals  was  taken  from  the  Order  reversing 
and  remanding  the  matter  to  the  Referee  in  Bankruptcy, 
A  remanded  hearing  was  held  before  the  Referee,  and  in 
accordance  with  the  Order  of  the  District  Court,  the 
Referee  in  Bankruptcy  made  and  entered  Findings  of 
Fact,  Conclusions  of  Law  and  an  Order  reversing  himself. 
The  Trustee,  the  Appellant  herein,  then  filed  a  Petition 
for  Review  to  the  United  States  District  Court,  and  on 
a  hearing  Judge  Mathes  then  affirmed  the  new  Findings  of 
Fact,  Conclusions  of  Law  and  Order.  This  resulted  in 
the  second  of  these  two  consolidated  appeals. 

Specification  of  Errors  Relied  Upon. 

I. 

In  connection  with  case  No.  16042,  the  Court  erred  in 
each  of  the  following  particulars: 

1.  Erred  in  ordering  that  the  Referee's  Order  of  De- 
cember 23,  1957,  and  the  Findings  of  Fact  and  Conclusions 
of  Law  made  in  support  thereof,  be  set  aside; 

2.  Erred  in  paragraph  II  of  the  "Order  on  Review  of 
the  Referee's  Order  of  December  23,  1957,"  in  finding 
and  ruling  as  a  matter  of  law  "inasmuch  as  the  provi- 
sions in  the  subcontracts  prohibiting  assignments  were 
solely  for  the  benefit  of  the  obligors,  the  assignments  were 
valid  under  California  law  as  against  the  bankrupt  as- 
signor and  the  factor  assignee"; 

3.  Erred  in  not  affirming  and  adopting  each  and  every 
of  the  Referee's  Findings  of  Fact  and  Conclusions  of 
Law  of  December  23,  1957; 
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4.  Erred  in  not  affirming  the  Referee's  Order  of  De- 
cember 23,  1957,  and  in  not  dismissing  the  Petition  for 
Review ; 

5.  Erred  in  recommitting  the  matter  to  the  Referee 
with  directions  to  hold  a  further  hearing; 

6.  Erred  in  recommitting  the  matter  to  the  Referee 
with  directions  to  make  Findings  of  Fact  and  Conclusions 
of  Law  as  to  whether  or  not  any  of  the  transactions  in- 
volved were  carried  on  with  intent  to  hinder,  delay  or 
defraud  creditors,  etc.,  and  in  ordering  the  Referee  to 
enter  an  appropriate  Order  or  Orders  based  upon  the 
said  Findings  of  Fact  and  Conclusions  of  Law. 

II. 

Erred  in  the  following  particulars  relating  to  Appeal 
No.   16228: 

1.  Erred  in  affirming  the  Referee's  Order  of  August 
25,   1958  in  that 

2.  Conclusion  of  Law  No.  IV  of  the  said  Order  of 
April  25,  1957  is  contrary  to  law  and  fact; 

3.  Conclusion  of  Law  No.  V  of  said  Order  is  contrary 
to  law; 

4.  Conclusion  of  Law  No.  VI  is  contrary  to  law; 

5.  Conclusion  of  Law  No.  IX  is  contrary  to  law; 

6.  The  Order  based  upon  said  Conclusion  is  contrary 
to  law  in  paragraphs  I,  II  and  III  as  the  same  is  sup- 
ported by  erroneous  Conclusions  of  Law; 

7.  In  not  reversing  the  Referee's  Order  of  April  25, 
1958  and  in  not  finding  that  as  a  matter  of  law  the 
Conclusions  of  Law  in  the  Referee's  Order  of  December 
23,  1957  were  correct,  and  that  an  Order  in  conformity 
therewith  should  be  made  and  entered. 


Summary  of  Argument. 

The  Memorandum  Opinion  of  Joseph  J.  Rifkind,  dated 
May  10,  1957,  and  found  at  pages  15  to  22  of  the  Tran- 
script of  the  Record,  clearly  and  succinctly  summarizes 
the  Trustee's  entire  argument  in  this  case,  and  the  cases 
to  be  cited  by  the  Appellant  in  the  following  argument. 
The  Supplemental  Memorandum  Opinion  of  the  Referee, 
dated  October  15,  1957,  and  found  at  pages  24  to  34  of 
the  Transcript  of  the  Record,  supplements  the  aforemen- 
tioned Memorandum  Opinion  and  is  a  learned  dissertation 
on  the  law  involved  in  this  Appeal. 

The  Appellant  will  argue  that  there  never  was  any 
question  as  to  the  facts  in  this  case  and  the  only  question 
presented  to  the  Court  is  purely  and  simply  a  question  of 
law.  This  is  demonstrated  at  page  75  of  the  Transcript 
in  the  paragraph  containing  bracketed  [6].  At  page  78 
of  the  Transcript  of  the  Record,  Mr.  Treister,  the  attor- 
ney for  the  Appellee,  admits  that  even  the  Appellee  agrees 
with  the  Court's  decision  on  summary  jurisdiction.  At 
page  78,  in  the  fifth  full  paragraph,  Mr.  Treister  agrees 
with  the  Court  that  the  validity  of  the  prohibition  against 
assignment  in  the  Purchase  Orders  is  a  matter  to  be 
determined  by  State  law,  as  stated  in  page  4  of  the  Court's 
Opinion.  At  page  81  of  the  Transcript  of  the  Record, 
in  the  third  full  paragraph,  Mr.  Treister  states :  "We  want 
to  prevail  on  the  real  issue  in  controversy  here,  namely, 
whether  or  not  a  nonassignability  clause  in  a  Purchase 
Order  is  valid  and  enforceable  when  the  Assignor  goes 
into  bankruptcy."  At  page  82  of  the  Transcript,  in  the 
first  full  paragraph,  the  Referee  points  out  the  difference 
in  the  clauses  contained  in  the  two  contracts  and  that  he 
commented  on  it  in  his  Opinion.  At  page  15  of  the  Tran- 
script, in  the  Referee's  Memorandum  Opinion,  the  Court 
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specifically  points  out  and  quotes  first,  the  Purchase  Order 
from  Fruehauf  Trailer  Co.  and  secondly,  the  nonassign- 
ability clause  in  the  Corn-Air  Products,  Inc.  No  quarrel 
exists  as  between  the  Appellant  and  the  Appellee  as  to 
these  facts  or  any  other  facts  as  heretofore  referred  to 
in  the  Appellant's  Statement  of  the  Case. 

The  Appellant's  whole  argument  will  be  that  Judge 
Mathes  erred  in  reversing  the  Referee  and  in  requiring 
the  Referee  to  hold  as  a  matter  of  law  (California  State 
Law)  the  Appellee  and  Assignee  who  received  an  assign- 
ment contrary  to  specific  provisions  in  a  Purchase  Order, 
could  prevail  as  against  the  Trustee  in  Bankruptcy  of  the 
Assignor  of  the  obligation.  It  will  be  argued  that  Section 
70-c  of  the  Bankruptcy  Act  and  cases  following  the  same, 
including  Constance  v.  Harvey  (C.  C.  A.  2d),  215  F.  2d 
571,  575,  Cert,  den.,  348  U.  S.  913;  United  States  v. 
Eiland  (C.  C.  A.  4th),  223  F.  2d  118;  Sampsell  v.  Stranb 
(C.  C  A.  9th),  194  F.  2d  228  at  p.  231 ;  and  England  v. 
Sanderson  (C.  C.  A.  9th),  236  F.  2d  641  at  p.  643,  give 
to  the  trustee  most  extensive  rights.  It  will  be  further 
argued  that  the  case  of  Parkinson  v.  Caldzvell  (1954), 
126  Cal.  App.  2d  548,  petition  for  hearing  denied  by  the 
California  Supreme  Court  and  the  Allhnsen  v.  Caristo 
Const.  Co.  (N.  Y.),  103  N.  E.  2d  891,  cited  by  the 
Parkinson  case,  control  the  California  law  in  this  matter. 
It  will  further  be  argued  that  these  cases  hold  that  the 
assignee  cannot  recover  where  an  assignment  of  a  chose 
in  action  or  of  personalty  has  been  made  in  violation  of 
specific  language  contained  in  the  contract  and  that  these 
cases  stand  for  the  proposition  that  a  successor  in  interest 
of  the  assignor  in  this  situation  would  prevail  over  the 
assignee. 


ARGUMENT. 

I. 

There  Is  No  Controversy  as  to  the  Facts  in  This 

Matter. 

See  the  arg-ument  set  out  in  the  Summary  of  Argu- 
ment and  see  the  Transcript  of  the  hearing  on  the  Motion 
to  Reconsider  which  is  set  forth  at  pages  70  to  100  of 
the  Transcript  of  the  Record  wherein  counsel  for  the 
Appellee  at  numerous  places  states  that  the  only  issue 
before  the  Court  is  a  question  of  law  as  to  the  law  of  the 
State  of  California  and  how  the  same  applies  to  the  facts 
of  this  case. 

II. 

The  Purchase  Orders  of  Fruehauf  Trailer  Co.  and  of 
Corn-Air  Products,  Inc.  Clearly  and  Precisely  Pro- 
hibited Any  Assignment  of  Either  the  Right  to 
Perform  or  the  Right  to  Receive  Benefits  Under 
the  Said  Purchase  Orders. 

As  set  out  in  the  Referee's  Memorandum  Opinion,  com- 
mencing at  the  bottom  of  page  15  of  the  Transcript  of 
the  Record  on  Appeal,  the  Purchase  Order  from  Fruehauf 
Trailer  Co.  to  the  Appellant's  Bankrupt  Corporation  pro- 
vides in  paragraph  V  thereof: 

"Assignment.  The  contract  resulting  from  the  ac- 
ceptance of  this  Order,  or  any  interest  thereunder, 
shall  not  be  assignable  nor  shall  any  part  of  the  work 
be  subcontracted  by  the  Vendor  without  prior  written 
consent  of  the  purchaser." 

The  Purchase  Order  from  Com- Air  Products,  Inc.,  to 
the  Appellant's  Bankrupt,  provides  in  paragraph  15  thereof 

"Assignment  and  subcontracting.  This  Order  may  not 
be  assigned  or  subcontracted  in  whole  or  in  any  part, 


nor  may  any  assignment  of  any  of  the  money  due  or 
to  become  due  hereunder  be  made  by  the  Vendor 
without  the  prior  written  consent  of  a  buyer  in  each 
instance." 

This   may  be   found   on   page    16   of   the   Transcript   of 
Record. 

The  Com-Air  Products,  Inc.,  prohibition  specifically  by 
its  language  prohibits  the  assignment  of  any  money  due 
or  to  become  due  under  the  Purchase  Order.  The  language 
in  the  Fruehauf  Trailer  Co.  prohibition,  "the  contract 
resulting  from  the  acceptance  of  this  Order  or  any  interest 
thereunder,"  and  specifically  the  words  ''or  any  interest 
thereunder"  would  be  meaningless  if  they  did  not  relate 
to  the  right  to  receive  moneys  as  well  as  to  the  right  to 
assign  the  contract.  This  is  illustrated  by  the  fact  that 
the  prohibition  goes  on  to  prohibit  the  assignment  or 
the  subcontracting  of  a  work  by  the  Vendor.  It  is  sub- 
mitted that  the  words  "or  any  interest  thereunder"  would 
be  meaningless  unless  they  specifically  related  to  money 
as  the  only  method  whereby  a  portion  of  a  contract  and 
specifically  the  performance  of  the  contract,  could  be 
assigned,  would  be  by  subcontracting  a  portion  of  the 
performance  of  the  contract  and  this  is  specifically  for- 
bidden by  the  latter  portions  of  the  prohibition. 

iir. 

That  California   State  Law  and   Section   70-c  of  the 
Bankruptcy  Act  Control,  Is  Clear. 

At  page  78,  in  the  seventh  paragraph  of  the  Transcript 
of  the  Record,  the  attorney  for  the  Appellee  admits  that 
as  between  the  parties  State  law  will  govern  and  in  the 
next  paragraph  above  that,  on  the  same  page,  again  admits 
that  the  matter  is  to  be  determined  by  State  law.  On  page 
79  of   the  Transcript  of   the   Record,   in   the   third   and 
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fourth  full  paragraphs  on  that  page,  Mr.  Treister,  the 
attorney  for  the  Appellee,  again  admits  that  we  must  look 
to  the  State  law  and 

"we  are  in  agreement  with  the  Court's  next  holding, 
namely,  that  we  agree  that  the  Court  correctly  inter- 
prets the  Trustee  lien  creditor  status  on  the  date  of 
bankruptcy  on  page  5  of  the  Opinion. 

"At  this  point  I  think  this  may  be  superfluous  but 
I  think  this  is  the  only  provision  under  which  the 
Trustee  can  prevail  under  Section  70-c  of  the  Bank- 
ruptcy Act.     .     .     ." 

The  cases  of  Constance  v.  Harvey^  United  States  v. 
Eiland,  Sampsell  v.  Strauh,  and  England  v.  Sanderson, 
all  illustrate  that  the  Bankruptcy  Act  overrides  the  vState 
law,  and  Arnold  v.  Phillips  (5th  Cir.),  117  F.  2d  497  at 
pp.  500-501,  holds: 

".  .  .  Whether  when  bankruptcy  supervenes  a 
title  acquired  by  one  creditor  is  good  as  against  other 
creditors,  and  what  are  the  relative  rights  and  stand- 
ing of  creditors  as  against  each  other,  and  what  the 
propriety  of  recognizing  and  enforcing  secured  debts 
under  varying  circumstances,  are  questions  so  related 
to  the  bankruptcy  power  as  to  be  regulable  by  Con- 
gress; they  are  of  the  essence  of  bankruptcy  law. 
There  necessarily  arises  also  a  body  of  judicial  inter- 
pretation having  the  effect  of  law,  which  overrides 
the  interpretation  of  the  State  courts  on  similar 
question.  The  'equity'  administered  in  the  bankruptcy 
courts  may  not  be  exactly  that  of  the  State  courts." 
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IV. 

The  California  State  Law  Is  to  the  Effect  That  as 
Against  an  Assignee  Who  Has  Received  an  As- 
signment of  a  Chose  in  Action,  in  Violation  of 
Prohibitions  in  the  Contract,  a  Successor  of  the 
Assignor  May  Recover,  as  Such  an  Assignment 
Is  Void. 

Counsel  for  the  Appellant  has  exhaustively  researched 
the  case  reports  of  the  State  of  California  and  the  most 
recent  case  they  have  been  able  to  discover  relating  to 
assignments  of  choses  in  action  contrary  to  an  express 
prohibition  contained  in  the  contract  giving  rise  to  the 
right,  is  the  case  of  Parkinson  v.  Caldwell,  a  1954  District 
Court  case,  reported  at  126  Cal.  App.  2d  548,  272  P.  2d 
934.  This  was  an  appeal  from  a  judgment  in  favor  of  a 
plaintiff  administrator  of  the  Estate  of  T.  W.  Caldwell, 
in  which  the  plaintiff  was  decreed  to  be  entitled  to  the 
proceeds  of  a  promissory  note  secured  by  a  Deed  of  Trust. 
The  facts  of  this  case  are  somewhat  complex  and  in 
essence  were  as  follows:  As  a  result  of  a  Will  contest, 
uncle  and  nephew  entered  into  a  compromise  which  in  part 
provided  that  the  uncle  had  a  claim  to  be  secured  by  a 
promissory  note  and  a  Deed  of  Trust  in  the  amount  of 
$13,942.05.  The  compromise  further  provided  "said  note 
shall  be  payable  to  the  party  of  the  first  part  and  shall 
be  held  by  him  until  it  shall  become  due  according  to  its 
terms  unless  there  be  an  agreement  between  the  parties 
to  the  contrary.  .  .  ."  The  note  was  executed  to  the 
uncle  and  on  its  face  contained  the  above  quoted  language : 
A  short  time  later  the  uncle  executed  a  promissory  note 
to  other  parties  and  as  collateral  security  pledged  the 
promissory  note  containing  the  above-cited  prohibitory 
language;  on  the  death  of  the  uncle  the  nephew  deposited 
the  face  amount  of  the  note  the  uncle  had  been  holding, 
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with  a  Title  Insurance  Company  and  asked  the  Title  In- 
surance Company  to  reconvey  the  note  to  him;  later  and 
prior  to  the  death  of  uncle,  Viola  Lester,  the  surviving 
joint  tenant  of  the  owners  of  the  promissory  note  of  the 
uncle,  demanded  that  the  Title  Company  pay  her  the 
$12,000.00  represented  by  her  note  out  of  the  moneys 
deposited  by  the  nephew  on  the  ground  that  she  held  the 
note  and  trust  deed  as  security  for  the  uncle's  death; 
Plaintiff,  the  administrator  of  the  uncle's  estate,  brought 
an  action  praying  that  he  be  decreed  owner  of  the  original 
promissory  note  and  of  the  moneys  deposited  by  the 
nephew  with  the  Title  Company;  the  trial  court  found  for 
the  plaintiff,  that  the  purported  pledge  of  the  note  to 
the  uncle  and  deed  of  trust  to  the  Lesters  was  of  no 
force  and  eft'ect  as  the  same  violated  the  prohibition 
against  assignment  contained  in  the  original  agreement 
and  on  the  face  of  the  note.  In  short,  the  plaintiff  was 
the  successor  in  interest  of  the  uncle  who  had  violated 
the  language  contained  in  the  note  and  had,  contrary  to 
the  provisions  of  the  note,  assigned  the  same  by  pledging 
it  to  secure  a  trust  deed,  and  a  successor  in  interest  of  the 
uncle  was  allowed  to  prevail  over  the  one  to  whom  the 
same  was  pledged. 

At  page  552  of  Parkinson  v.  Caldwell^  the  court  clearly 
holds : 

"Where  the  language  is  clear  an  agreement  not  to 
assign  a  debt  is  effective.  The  precise  question  was 
elaborately  discussed  by  the  New  York  Court  of 
Appeals  in  Allhusen  v.  Caristo  Const.  Co.,  303  N.  Y. 
446  (103  N.  E.  2d  891),  and  at  page  893  (103  N.  E. 
2d),  the  Court  concluded  'in  the  light  of  the  fore- 
going, we  think  it  is  reasonably  clear  that,  while  the 
Courts  have  striven  to  uphold  freedom  of  assigna- 
bility, they  have  not  failed  to  recognize  the  concept 
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of  freedom  to  contract.  In  large  measure  they  agree 
that,  where  appropriate  language  is  used,  assignments 
of  money  due  under  contracts  may  be  prohibited.'  " 

At  page  552  the  California  Court  in  the  Parkinson 
case  cites,  with  approval,  4  Corbin  on  Contracts,  Section 
572,  page  486,  as  follows: 

"In  any  case,  it  is  quite  possible  for  the  parties  to 
show  by  apt  words  that  rights  created  by  the  con- 
tract shall  not  be  assignable.  It  is  obvious  that  they 
mean  exactly  this  and  nothing  else  in  case  the  con- 
tract is  unilateral  from  the  beginning.  .  .  .  So  if 
A  lends  money  to  B,  receiving  from  B  a  note  that 
expressly  declares  that  it  is  not  assignable,  there  is 
no  doubt  that  they  mean  A's  right  to  the  money  to 
be  nonassignable." 

It  is  submitted  that  we  have  precisely  the  same  situation 
existing  in  this  case  as  is  set  forth  in  the  above  section 
of  Corbin  on  Contracts  and  cited  with  approval  by  the 
California  court  in  that  each  of  the  two  Purchase  Orders 
involved  herein  expressly  declared  that  they  were  non- 
assignable. 

In  headnote  4  on  pages  552  to  553  of  the  Parkinson 
case,  the  California  court  goes  on  to  cite  with  approval 
Professor  Williston's  treatise  on  Contracts  (Vol.  2,  Sec. 
422,  p.  1214)  which,  among  other  things  states: 

".  .  .  plaintiff's  claimed  rights  arise  out  of  the 
very  contract  embodying  the  provision  now  sought 
to  be  invalidated.  The  right  to  moneys  under  the 
contracts  is  but  a  companion  to  other  jural  relations 
forming  an  aggregation  of  actual  and  potential  inter- 
related rights  and  obligations.  No  sound  reason  ap- 
pears why  an  assignee  should  remain  unaffected  by 
a  provision  in  the  very  contract  which  gave  life  to 
the  claim  he  asserts." 
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The  Court  then  goes  on  to  state  at  page  553  that  the 
CaHfornia  courts  are  in  accord  and  cites  La  Rue  v.  Groe- 
singer,  84  Cal.  281,  and  Fairbanks  v.  Crump  Irr.  etc.  Co., 
Inc.,  108  Cal.  App.  197  at  p.  205,  291  Pac.  629,  292 
Pac.  529. 

At  headnote  5  on  page  553  of  the  Parkinson  case,  the 
Court  answers  an  argument  of  unjust  enrichment  to  the 
effect  that  more  than  the  rights  of  the  successor  in  interest 
to  the  assignor  are  involved,  and  cites  California  Civil 
Code,  Section  3543  as  applicable  and  embodying  the  fol- 
lowing rules: 

"Where  one  of  two  innocent  persons  must  suffer 
by  the  act  of  a  third,  he,  by  whose  negligence  it 
happened,  must  be  the  sufferer." 

It  is  submitted  that  we  have  a  very  similar  situation 
to  the  situation  involved  in  the  Parkinson  case,  in  the 
instant  proceeding.  In  the  instant  proceeding  not  only  the 
rights  of  the  assignor,  Zipco,  Inc.,  the  bankrupt  herein, 
and  the  rights  of  the  Appellee,  the  assignee  are  involved, 
but  also  the  rights  of  Fruehauf  Trailer  Co.  and  Com-Air 
Products,  Inc.,  as  well  as  the  rights  of  all  of  the  creditors 
of  Zipco,  Inc.  which  is  now  insolvent  and  bankrupt.  It 
is  clear  that  the  Appellee  accepted  the  assignment  or 
assignments  to  it  by  Appellant's  bankrupt,  in  direct  vio- 
lation of  the  language  and  prohibitions  contained  in  the 
Purchase  Orders.  It  is  clear  that  the  Appellee  had  but 
to  read  the  contracts  involved  to  ascertain  that  they 
specifically  prohibited  such  assignments.  It  is  also  clear 
that  the  only  moneys  owing  are  owing  by  virtue  of  the 
Purchase  Orders  of  the  obligors,  yet  Aetna  Factors  Co., 
the  Appellee,  chose  to  claim  under  the  very  Purchase 
Orders  yet  to  disregard  the  specific  prohibitions  contained 
therein.    It  is  further  submitted  that  this  is  exactly  what 
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Parkinson  v.  Caldwell  prohibits.  It  is  further  submitted 
that  the  creditors  of  the  bankrupt  corporation  who  are 
innocent  third  parties,  including  the  taxing  authorities, 
will  be  the  persons  who  actually  benefit  if  the  Appellant 
prevails,  rather  than  the  Appellee  benefiting  by  his  own 
wrongful  act  and  that  in  this  situation  the  Appellant 
should  prevail.  In  addition,  it  is  clear  from  the  record 
that  a  controversy  exists  between  Fruehauf  Trailer  Co. 
and  Com- Air  Products,  Inc.,  and  the  Appellee  as  to  the 
amount  owing,  and  that  the  obligors  have  refused  to  pay 
over  to  the  Appellee  the  moneys  involved  and  that  under 
California  State  Law,  if  the  Appellee  should  prevail  in 
this  proceeding,  the  obligors  will  merely  refuse  to  pay 
the  Appellee  in  this  case  and  the  net  result  will  be  that 
the  Appellee  will,  in  any  event,  not  recover. 

Conclusion. 

The  Memorandum  Opinions  of  the  Referee  in  Bank- 
ruptcy, supra,  and  the  original  Findings  of  Fact,  Con- 
clusions of  Law  and  Order  of  the  Referee,  date  December 
23,  1957,  and  found  at  pages  35  to  43  of  the  Transcript 
of  the  Record,  clearly  followed  the  rule  enunciated  in 
Parkinson  v.  Caldzvell  and  in  Allthusen  v.  Caristo  Const. 
Co.,  supra,  to  the  effect  that  a  prohibition  against  assign- 
ments contained  in  a  contract  renders  an  assignment 
made  contrary  to  the  said  provisions,  void.  It  has  been 
amply  demonstrated  above,  that  these  Findings  and  the 
Order  based  thereon  w^ere  in  accordance  with  existinsr 
California  law  which  controlled  the  issue  before  the 
Court.  It  necessarily  follows  that  the  Order  of  the  Dis- 
trict Court  reversing  this  Order  and  directing  the  Referee 
to  prepare  new  Findings  of  Fact,  Conclusions  of  Law 
and  Order  was  erroneous  and  should  be  reversed  on 
appeal.    From  this  it  follows  that  the  subsequent  Findings 
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of  Fact,  Conclusions  of  Law  and  Order  of  the  Referee 
reversing  himself,  as  directed  by  the  District  Court,  are 
likewise  erroneous  and  should  be  reversed  on  appeal. 

For  the  reasons  set  forth  above,  it  is  respectfully  urged 
that  the  Orders  of  the  District  Court  appealed  from  in 
this  consolidated  appeal  be  reversed,  and  the  original 
Findings  of  Fact,  Conclusions  of  Law  and  Order  of  the 
Referee  be  affirmed. 

Dated:    February  12,   1959. 

Respectfully  submitted, 

Craig,  Weller  &  Laugharn, 

Attorneys  for  Appellant^  Irving  I.  Bass,  Trustee 
in  Bankruptcy  for  the  Estate  of  Zipco,  Inc., 
a  California  Corporation. 

Frank  C.  Weller, 
Hubert  F.  Laugharn, 
Thomas  S.  Tobin, 
Andrew  F.  Leoni, 
Joseph  S.  Potts, 
Of  Counsel. 
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Nos.  16042  and  16228 

Consolidated  Cases 

IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Irving  I.  Bass,  Trustee  in  Bankruptcy  of  the  Estate  of 
Zipco,  Inc.,  a  corporation.  Bankrupt, 

Appellant, 


vs. 


Aetna    Factors    Co.,    Fruehauf    Trailer    Co.,    and 
CoM-AiR  Products,  Inc., 

Appellees. 


BRIEF  OF  APPELLEE  AETNA  FACTORS  CO. 


Statement  of  Facts  and  the  Case. 

These  are  consoHdated  appeals  from  two  orders  of  the 
Honorable  William  C.  Mathes,  United  States  District 
Judge,  dated  respectively  March  28,  1958  [Tr.  Case  No. 
16042,  pp.  50-52]'  and  September  23,  1958  [Tr.  Case  No. 
16228,  pp.  9-10],  which  held  that  Aetna  Factors  Co. 
(hereinafter  referred  to  as  Appellee)  had  superior  rights 
to  certain  accounts  receivable  as  against  Appellant-Trustee 
in  Bankruptcy.  The  accounts  arose  as  a  result  of  work 
performed  by  the  bankrupt  for  Fruehauf  Trailer  Com- 
pany (hereinafter  referred  to  as  Fruehauf)  and  Com- Air 
Products,  Inc.  (hereinafter  referred  to  as  Com- Air). 


^All  citations  to  the  record  refer  to  the  printed  Transcripts  of 
Record  on  file  in  the  Court  of  Appeals. 
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Prior  to  bankruptcy,  the  bankrupt  sold  and  factored 
to  Appellee  for  valuable  consideration  its  Fruehauf  and 
Corn-Air  accounts  receivable.  Notice  of  the  intended 
assignments  was  duly  filed  in  accordance  with  Sections 
3017  et  seq.  of  the  California  Civil  Code.  [Tr.  Case  No. 
16042,  pp.  55-56.] 

The  purchase  orders  giving  rise  to  the  Fruehauf  ac- 
counts contained  the  following  prohibition  of  assignment: 
"The  contract  resulting  from  the  acceptance  of  this  order 
or  any  interest  thereunder,  shall  not  be  assignable  nor 
shall  any  part  of  the  work  be  sub-contracted  by  the  vendor 
without  prior  written  consent  of  the  purchaser."  [Tr. 
Case  No.  16042,  p.  56.]  The  Com- Air  contract  provided 
against  assignment  as  follows:  "This  Order  may  not  be 
assigned  or  subcontracted  in  whole  or  in  any  part  nor  may 
any  assignment  of  any  of  the  money  due  or  to  become 
due  hereunder  be  made  by  the  Vendor  without  prior  writ- 
ten consent  of  the  buyer  in  each  instance."  [Tr.  Case  No. 
16042,  pp.  56-57.] 

When  bankruptcy  occurred,  Fruehauf  and  Com-Air, 
relying  upon  these  provisions  against  assignment,  refused 
to  pay  Appellee  on  the  accounts  theretofore  factored  by 
the  bankrupt.  [Tr.  Case  No.  16042,  p.  57.]  The  Referee 
at  first  held  that  the  transfer  in  violation  of  the  non- 
assignability clauses  rendered  the  assignments  void,  there- 
by enabling  a  subsequent  attaching  creditor  of  the  bank- 
rupt— and  accordingly  a  Trustee  in  Bankruptcy  under 
Section  70c  of  the  Bankruptcy  Act — to  obtain  rights  in 
the  accounts  superior  to  Appellee's  title.  [Referee's  Order 
of  December  23,  1957;  Tr.  Case  No.  16042,  pp.  35-43.] 

On  Appellee's  Petition  for  Review,  District  Judge 
Mathes  reversed,  but  remanded  the  matter  for  further 
findings  and  conclusions  as  to  whether  there  had  been  a 
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fraudulen:  trar.sfer  and  whether  Appellee  and  the  bank- 
rupt had  been  engaged  in  a  joint  venture.  [Order  of 
March  28,  1958:  Tr.  Case  Xo.  16(H2,  pp.  50-52.]  The 
protective  appeal  from  this  order,  which  constitutes  case 
Xo.  16042,  should  be  dismissed  inasmuch  as  it  involves 
an  attempt  to  re\-iew  an  interlocutory  order  made  in  a 
"controversy  arising  in  a  proceeding  in  bankruptc>'." 
Bankrupto.-  A::  5r:    24a.  11  U.  S.  C.  Sec.  47a. 

Upcr.  r en: and,  the  Referee  found  and  concluded  that  no 
fraud  existed  in  the  sale  of  the  accoimts  to  Appellee,  and 
that  there  had  not  been  a  joint  venture  or  similar  rela- 
tionship between  the  bankrupt  and  Appellee  in  the  factor- 
ing transactions.  [Tr.  Case  Xo.  16042,  p.  61.]  Accord- 
ingly, he  followed  Judge  Mathes'  order  of  March  2S, 
1958,  and  ruled  that  the  accounts  in  question  belonged 
to  Appellee,  [Referee's  Order  of  April  25,  1958:  Tr. 
Case  No.  101^2.  ;p.  53-62.] 

This  holding  was  affirmed  by  Judge  Mathes  in  his  Order 
of  September  23,  1958.  [Tr.  Case  Xo.  16228,  pp.  9-10.] 
The  appeal  from  this  latter  final  decision  constitutes  case 
Xo.  16228  and  as  to  it,  appellate  jurisdiction  exists. 
Bankruptcy-  Aa  Sec.  24a.  11  U.  S.  C.  Sec.  47a. 

Statute  Involved. 

Bankruptc}-  Ac:.  Section  70c,  11  U.  S.  C.  Sec.  110c: 

"The  trustee,  as  to  all  property,  whether  or  not 
coming  into  possession  or  control  of  the  court,  upon 
which  a  creditor  of  the  bankrupt  could  have  obtained 
a  lien  by  legal  or  equitaWe  proceedings  at  the  date  of 
bankruptcy,  shall  be  deemed  vested  as  of  such  date 
with  all  the  rights,  remedies,  and  powers  of  a  creditor 
then  holding  a  lien  thereon  by  such  proceedings, 
whether  or  not  such  a  creditor  actuallv  exists." 


Issues  Presented. 

1.  Where  an  account  receivable  is  assigned  in  violation 
of  a  contractual  prohibition  against  assignment,  does  the 
transfer  nevertheless  pass  the  assignor's  rights  to  the 
assignee  ? 

2.  Is  the  provision  against  assignment  contained  in 
the  Fruehauf  contract  sufficient  to  prohibit  an  assignment 
of  monies  coming  due  thereunder,  even  as  between  obligor 
and  assignee? 

Outline  of  Appellee's  Argument. 

A.  Appellee  is  Entitled  to  the  Fruehauf  and  Com-Air 
Accounts  Receivable  as  Against  Appellant-Trustee  in 
Bankruptcy. 

1.  Under  Section  70c  of  tlie  Bankruptcy  Act,  the 
Trustee  in  Bankruptcy  gets  only  such  rights  to  the  ac- 
counts as  an  attaching  creditor  of  the  bankrupt  might  liave 
been  able  to  obtain  under  California  law  on  the  date  of 
bankruptcy. 

2.  Under  California  law,  a  creditor  of  the  bankrupt 
who,  on  the  date  of  bankruptcy,  garnished  or  lezned  an 
attachment  on  the  Fruehauf  and  Com-Air  accounts,  would 
have  obtained  no  greater  rights  thereto  than  the  bankrupt 
itself  had. 

3.  Regardless  of  the  enforceability  of  the  non-assign- 
ment proT/isions  by  tlie  obligors,  the  assignments  of  the 
Fruehauf  and  Com-Air  accounts  were  valid  as  between 
the  assignor  atid  assignee.  Thus,  as  between  the  two,  the 
assignments  divested  the  bankrupt  of  all  its  rights  in  the 
accounts  prior  to  bankruptcy,  attd  transferred  same  to 
Appellee. 

B-  The  Provision  Against  Assignment  of  the  Frue- 
hauf Account  is  Not  Sufficient  in  Form  to  Prevent  an 
Assignment  of  Monies  Becoming  Due  Under  the  Contract. 


ARGUMENT. 
A.     Appellee  Is  Entitled  to  the  Fruehauf  and   Corn- 
Air   Accounts   Receivable   as   Against   Appellant- 
Trustee  in  Bankruptcy. 

1.  Under  Section  70c  of  the  Bankruptcy  Act.  the  Trustee  in 
Bankruptcy  Gets  Only  Such  Rights  to  the  Accounts  as 
an  Attaching  Creditor  of  the  Bankrupt  Might  Have  Been 
Able  to  Obtain  on  the  Date  of  Bankruptcy. 

Brief  quotations  from  the  two  leading  treatises  on  the 
law  of  bankruptc}'  should  suffice  to  establish  this  proposi- 
tion, since  Appellant  hardly  seems  to  deny  it. 

In  3  ReminoTon  on  Bankruptcy-,  pages  554-555,  the 
author  states: 

*The  rights  conferred  on  the  trustee  by  the  last 
sentence  of  §70  (c")  of  the  Act  are  not  dependent  upon 
rights  held  by  any  existing  creditor,  but  are  those 
of  an  'ideal"  creditor.  He  can  rely  on  any  of  the 
rights  or  powers  of  such  a  creditor  under  applicable 
state  law,  notv\ithstanding  no  existing  creditor  had 
them  at  date  of  bankruptc}-  and  diligent  use  of  the 
imagination  and  close  figuring  are  required  to  work 
out  even  a  mythical  creditor  who  would  have  had  such 
rights.  But  if  the  trustee  is  utiable,  ezfCfi  with  such 
assistance  front  the  Bankruptcy  Act,  to  make  out  a 
situatioVi  under  wliich  a  creditor  goi^cmed  by  such 
law  couid  hold  tiie  transaction  for  iuiught.  the  possi- 
bilities under  §70(c)  are  exhausted.  That  pro\H[sion 
does  not  go  so  far  as  to  make  the  trustee  a  bona  tide 
purchaser."    (Emphasis  added.) 

4  Collier  on  Bankruptcy-,  pages  1263-1265,  puts  the 
same  proposition  in  this  manner: 

'^Therefore,  the  trustee's  powers,  in  ever>-  case 
governed  by  this  portion  of  §70c.  are  those  which  the 
state  lav^   would  allow  to  a  supposed  creditor  of  the 


bankrupt  who  had,  at  the  date  of  bankruptcy,  com- 
pleted the  legal  (or  equitable)  processes  for  perfec- 
tion of  a  lien  upon  all  of  the  property  in  either  the 
bankrupt's  or  the  court's  possession  or  control  .  .  . 
But  the  extent  of  the  trustee's  rights,  remedies,  and 
powers  as  a  lien  creditor  are  measured  by  the  sub- 
stantive law  of  the  jurisdiction  governing  the  property 
in  question.  It  is  not  for  the  state  law  to  determine 
what  rights  conferred  on  lien  creditors  are  trans- 
ferred to  the  trustee  under  the  Act.  Nor,  on  the  other 
hand,  does  ^70c  confer  on  the  trustee  any  greater 
rights  than  those  accorded  by  the  applicable  law  to 
a  creditor  holding  a  lien  by  legal  or  equitable  pro- 
ceedings. These  are  fundamental  concepts  in  the 
application  of  the  strong-arm  clause  of  §70c  which 
must  not  be  forgotten."    (Emphasis  added.) 

Despite  the  foregoing.  Appellant  perhaps  implies  that  a 
Trustee  in  Bankruptcy  obtains  greater  powers  under 
Section  70c  than  are  conferred  upon  creditors  by  applic- 
able state  law\  (Op.  Br.  pp.  10,  7.)  None  of  the  cases 
cited,  however,  nor  any  others  would  sustain  such  a 
proposition.^  As  plainly  demonstrated  above,  to  prevail 
under  Section  70c  the  Trustee  must  show  that  a  creditor 
of  the  bankrupt — albeit  a  hypothetical  one — could  have  suc- 
cessfully attacked  the  transfer  in  question  under  the  state 


-The  cases  cited  by  Appellant,  perhaps  for  the  proposition  that 
Section  70c  sjives  the  Trustee  more  powers  than  a  h>TX)thetical 
creditor  would  possess  under  state  law,  do  not  so  hold.  (Op.  Br. 
pp.  10,  7.)  In  Sampsell  v.  Straub,  194  F.  2d  228  (C.  A.  9.  1951), 
and  England  v.  Sanderson,  236  F.  2d  641  (C.  A.  9,  1956),  the 
Trustee  prevailed  over  the  bankrupt's  claim  to  a  homestead  exemp- 
tion because  a  hj^pothetical  judgment  lien  creditor  could  have  ob- 
tained rights  in  the  homestead  superior  to  those  of  the  bankrupt  at 
the  time  of  bankruptcy.  In  Constance  v.  Harvey,  215  F.  2d  571 
(C.  A.  2,  1954),  the  Trustee  was  permitted  to  invalidate  a  tardily 
recorded  chattel  mortgage  for  the  reason  that  a  hypothetical  creditor 
who  had  extended  credit  before  the  recordation  could  have  prevailed 


law  on  the  day  of  bankruptcy.     The  authorities  referred 
to  by  Appellant  do  not  contain  the  sHghtest  implication  to 

the   "    ■■-iry. 

2L  Under  California  Law.  a  Creditor  of  the  Bankrupt  Who, 
on  the  Date  of  Bankruptcy,  Garnished  or  Levied  an  At- 
tarhmmt  oix  the  Fruehauf  and  Corn-Air  Accounts,  Would 
Have  ObCained  No  Greater  Rights  Thereto  Than  the 
Banftnzpt  Itself  Had. 

It  is  almost  axiomatic  in  California  that,  absent  some 

special  statute  conferring  greater  rights,  a  creditor  who 

levies  on  property  "stands  in  the  shoes  of  the  debtor/*  the 

lien  attaching  only  to  the  debtor's  interest  at  the  time  of 

levy.     As  the  California  Supreme  Court  in  Kinndson  v. 

Gmsmnty  Liquidating   Corp..    18    Cal.   2d  256,   259-260 

(1941).  stated: 

"It  is  the  general  rule  that  an  attaching  creditor, 
seeking  to  subject  the  property  of  a  debtor  to  the 
payment  of  his  debt,  obtains  a  lien  only  upon  the 
title  or  interest  which  the  debtor  has  in  the  particular 
property  at  the  time  of  the  levy.  Thus,  if  all  the 
title  and  interest  of  the  debtor  has  been  assigned  to 
a  third  person,  the  attaching  creditor  gets  nothing 
by  virtue  of  his  levy." 


over  die  mortgagee  on  the  date  of  bankruptcy.  Appellant's  citation 
of  United  States  v.  Eiia:nd.  223  F.  2d  118  (C.  A.  4.  1955),  is  even 
more  puzzling,  inasmuch  as  Section  70c  was  not  there  involved  at 
all.  The  question  was  whether  the  Director  of  Internal  Revenue 
had  sufficient  "possession"  under  his  levy  on  certain  accounts  re- 
ceivable to  enable  him  to  avoid  postponement  of  his  tax  lien  under 
Section  67c(l)  of  the  Bankruptcy  Act  And  the  Court  held  the 
Government's  rights  to  be  superior  to  the  Trustee.  Likewise. 
Arnold  V.  Phillies.  117  F.  2d  497  i.C.  A.  5.  1941).  did  not  involve 
Section  70c :  rather,  it  was  concerned  with  the  Bankruptcy  Court's 
power  to  subordinate  claims  of  corporate  insiders  to  those  of  other 
creditors,  where  equitable  considerations  so  required. 
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Haupt  V.  Charlie's  Kosher  Market,  17  Cal.  2d  843 
(1941),  involved  competition  between  the  lien  of  an  at- 
taching creditor  upon  a  tort  judgment  and  the  equitable 
lien  upon  the  judgment  in  favor  of  the  debtor's  attorney 
arising  out  of  his  contingent  fee  agreement.  The  deci- 
sion is  directly  in  point  since  the  tort  cause  of  action  was 
non-assignable  under  California  law  at  the  time  the  at- 
torney's lien  was  created  by  the  contract.  The  Court  ruled 
that  the  attaching  creditor's  rights  were  junior  to  the 
equity  in  favor  of  the  attorney: 

"In  such  a  case  it  has  been  held  that  the  agreement 
for  a  lien  is  decisive  as  to  its  existence  and  amount, 
and  it  constitutes  a  valid  equitable  assignment  of  the 
judgment  pro  tanto,  and  created  a  lien  upon  the 
specific  fund  notw^ithstanding  that  the  action  in  which 
the  judgment  w^as  obtained  was  on  a  cause  of  action 
for  tort  in  itself  unassignable     .     .     . 

'Tt  is  settled  that  an  attachment  lien  reaches  only 
the  interest  of  the  debtor  in  the  attached  property 
and  is  therefore  subject  to  prior  equities  against  the 
debtor."    (17  Cal.  2d  at  845-846.) 

In  6  Cal.  Jur.  2d,  Attachment  and  Garnishment,  Sec. 
130,  the  law  is  summarized  as  follows: 

"An  attaching  creditor  obtains  a  lien  only  upon 
the  title  or  interest  which  the  debtor  has  in  the  prop- 
erty at  the  time  of  the  levy  and  where  no  actual  in- 
terest is  shown  he  gets  nothing  by  virtue  of  his  levy. 
The  lien  attaches  to  the  real  and  not  the  apparent 
interest  of  the  debtor     .     .     . 

"The  attachment  lien  is  subject  to  prior  equities 
against  the  debtor,  so  that  the  claim  of  an  attaching 
creditor  may  be  defeated  by  proof  of  an  equitable 
assignment  of  the  debtor's  interest,  or  by  a  prior 
unrecorded  conveyance  of  the  debtor's  real  property. 


An  attaching  creditor  does  not  have  the  status  of  a 
bona  fide  purchaser  for  value,  and  the  fact  that  he 
has  no  knowledge  at  the  time  the  attachment  is  levied 
that  corporate  stock  attached  has  been  theretofore 
pledged  does  not  make  the  attachment  lien  prior  in 
time  or  right  to  the  lien  of  the  pledgee;  and  when 
attaching  property  subject  to  a  mortgage,  whether 
recorded  or  not,  he  takes  only  the  interest  the  mort- 
gagor had  at  the  time  of  the  levy. 

^  'Where  a  statute  declares  a  previous  transfer  of 
title  void  as  to  creditors  of  the  tranferor,  there  is  an 
exception  to  the  general  rule  as  to  the  inefficacy  of  an 
attachment  to  reach  an  interest  of  which  the  debtor 
has  divested  himself.  The  exception  is  founded  on 
the  theory  that,  as  to  the  creditor,  there  is  no  transfer 
at  all,  and  the  title  to  the  property,  for  his  benefit, 
remains  in  the  debtor,  notwithstanding  a  previous 
legal  transfer  good  as  against  all  others." 

A  large  number  of  additional  authorities  to  the  same 
effect  are  collected  in  McKinney,  New  California  Digest 
Attachment,  Sec.  58. 

See  also: 

1  Witkin,  California  Procedure,  p.  913; 
3  Witkin,  California  Procedure,  p.  2006; 
Code  Civ.  Proc,  Sees.  698,  699. 

As  noted  above,  there  are  some  instances  where,  by 
virtue  of  a  special  statute,  an  attaching  creditor  in  Cali- 
fornia can  obtain  greater  rights  to  certain  property  than 
the  debtor  himself  had.  Thus,  for  example,  even  though 
a  given  transfer  or  encumbrance  is  valid  as  between^'a 
debtor  and  his  transferee,  a  subsequent  attaching  creditor 
will  normally  prevail  in  cases  of  an  unrecorded  or  belatedly 
recorded  chattel  mortgage  (Civ.  Code,  Sec.  2957);  where 


—10— 

there  has  been  a  failure  to  comply  with  the  requirements 
of  the  Bulk  Sales  Law  (Civ.  Code,  Sec.  3440.1);  where 
personal  property  has  been  transferred  without  imme- 
diate delivery  and  actual  change  of  possession  (Civ.  Code, 
Sec.  3440)  ;  where  accounts  receivable  have  been  assigned 
without  filing  of  the  requisite  notice  (Civ.  Code,  Sec. 
3018)  ;  where  a  fraudulent  transfer  has  been  made  (Civ. 
Code,  Sec.  3439.09)  ;  and  in  cases  of  certain  defective  trust 
receipt  transactions.    (Civ.  Code,  Sec.  3016.4.) 

But  there  is  no  such  special  statute  conferring  addi- 
tional rights  on  creditors  which  is  applicable  in  the  present 
case.  As  was  expressly  found,  Appellee  did  properly 
comply  with  the  statutory  requirements  concerning  the 
filing  of  the  notice  of  assignment  of  accounts  receivable. 
[Tr.  Case  No.  16042,  p.  56.]  Therefore,  the  general  rule 
that  an  attaching  creditor  gets  no  greater  rights  than  his 
debtor  had  is  here  controlling. 

3.  Regardless  o£  the  Enforceability  of  the  Non-assignment 
Provisions  by  the  Obligors,  the  Assignments  of  the  Frue- 
hauf  and  Com-Air  Accounts  Were  Valid  as  Between  the 
Assignor  and  Assignee. 

Thus,  prior  to  bankruptcy,  the  assignments  transferred 
all  the  bankrupt's  rights  in  the  accounts  to  Appellee^  and 
left  no  interest  in  the  bankrupt  which  could  be  reached 
by  an  attaching  creditor  on  the  date  of  bankruptcy.  On 
this  date.  Appellee  at  the  very  least  had  the  equitable  rights 
to  the  accounts  as  against  the  bankrupt,  even  if  it  be  con- 
ceded for  present  purposes  that  Fruehauf  and  Com-Air 
could  insist  upon  making  payment  directly  to  the  bankrupt 
rather  than  to  its  assignee. 

The  Referee  at  first  held  that  a  transfer  made  in  viola- 
tion of  a  contractual  provision  against  assignment  was 
not  only  invalid  as  against  the  obligor,  but  also  was  void 
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as between  the  assignor  and  assignee.  In  reversing,  the 
District  Judge  recognized  that  the  California  Supreme 
Court  has  declared  the  appHcable  state  law  to  be  the  con- 
trar}\  [Tr.  Case  Xo.  16042.  pp.  50-51.]  The  leading 
case  is  Johnston  z'.  Landucci,  21  Cal.  2d  63  (1942),  in- 
volving the  assignment  of  certain  contract  rights.  At 
page  67.  the  Court  framed  one  of  the  questions  for  de- 
cision as  follows: 

"Does  a  provision  prohibiting  assignment  without 
consent  of  the  seller  .  .  .  prevent  the  interest  of 
the  buyer-assignor  passing  to  an  assignee,  where  such 

consent  is  not  secured?" 

The  Court  held  that  the  assignor's  interest  did  pass  to 
the  assignee  even  though  transferred  in  violation  of  the 
stipulation  against  assignment.  At  pages  67-68  it  was 
stated : 

"Although  there  are  no  cases  directly  in  point  in 
California,  the  overwhelming  weight  of  authority  in 
other  jurisdictions  is  to  the  effect  that  provisions 
against  assignment  .  .  .  are  for  the  benefit  of  the 
vendor  only,  and  in  no  way  afifect  the  validit}'  of  an 
assignment  without  consent  as  between  the  assignor 
and  assignee.  In  other  words,  the  interest  of  the 
assignor  in  the  contract  passes  to  the  assignee,  sub- 
ject to  the  rights  of  the  original  seller.  This  is  the 
rule  set  forth  in  the  Restatement  of  the  Law  of  Con- 
tracts. Section  176  reads  as  follows:  'A  prohibition 
in  a  contract  of  the  assignment  of  rights  thereunder 
is  for  the  benefit  of  the  obligor,  and  does  not  prevent 
the  assignee  from  acquiring  rights  against  the  as- 
signor by  the  assignment  or  the  obligor  from  dis- 
charging his  duty  under  the  contract  in  any  way  per- 
missible if  there  were  no  such  prohibition.' 

"The  rule  that  such  pro\'isions  are  for  the  benefit 
of  the  seller  and  in  no  wav  a  fleet  the  validits*  of  an 


as  btlwmi  the  assignor  aond  assignee  is 
die  ndc  adopted  hf  die  United  Stales  Sapreme  Coort^ 
(^Pmrtmgmese-Amiericam  Bcmk  r.  Wdles,  242  U.  S. 
7  [37  S.  Ol  3,  61  L.  Ed.  116]).  and  is  tbe  nife  ap- 
profved  hf  Willistcn  in  his  irark  en  Contracts  (Wil- 
fistm  on  CoatraclSs  Rerised  cd^  tqL  U.  ^I^).  A1- 
dioqgii  there  are  no  cases  in  Calif orma  deafing  di- 
rocdf  with  the  assignment  of  choKS  in  adian  in 
Tiolation  of  a  prarisian  against  assignment,  there 
are  several  cases  irhicfa  hold  that  the  profaifaition  in  a 
lease  against  assignment  is  for  die  benefit  of  the 
lessor,  and  diat  an  assignment  iwidiout  ronsmt  passes 
die  interest  of  die  assignor  Id  the  assagnee." 

The  Pottmgm£s^AmuTkam  Bamk  case,  smfira,  rdied  upon 
bf  the  Court  in  Jokmsitm  r.  Lamdmeti,  arose  in  Calif oniia 
and  invtilved  an  interpretation  of  the  law  of  dns  state. 
The  contract  in  qoestioo  cnntainrd  a  provision  against  as- 
signment of  xnj  rights  or  monies  due  thereunder  except 
upon  the  consent  of  the  Calif  orma  Board  of  Puhfic  Worksw 
\Mthont  such  Cfiscni,  a  iMuuLiijyt  assigned  as  security  to 
the  hank  certain  funds  due  under  the  mnrrart.  Mr. 
Justioe  Holmes,  wiiting  for  the  Court,  held  dot  the 
transfer  in  liolatkn  of  the  non-assignafaifitj  danse  was 
good  at  least  as  bctwem  assignor  and  assignee,  and  that 
the  bank  was  cntided  to  the  funds  as  against  a  creditoi 
of  the  bankiupt  niio  aiicmplcd  to  assert  mprhanic  lien 
rights  to  the  funds  after  the  assignment. 

In  WHIiston  on  Contracts^  Vol.  U,  Sec.  422.  page  1218 
(Rev.  Ed..  1936).  cited  b^  the  Califorma  Supreme  Conrt 
in  /ofaufcw  r.  Lamdmtri^  it  is  said: 

^A  prohibition  of  assignment  or  a  mmiifinn  re- 
stricting performance  of  the  ddbtor's  ofaligatian  to 
the  or^iinal  piomisce  is  inteiided  for  the  benefit  of 
the  debtor  and  cannot  aScct  the  legal  or  equitalile 
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rights  of  the  assignor  and  assignee  as  between  them- 
selves. x\ccordingly.  if  the  assignor  should  collect 
the  assigned  claim  he  would  be  bound  to  pay  what 
he  had  collected  to  the  assignee." 

More  recently,  in  1946,  the  District  Court  of  Appeal 
followed  Johnston  v.  Landucci  in  the  case  of  O'Neill  v. 
O'M alley,,  75  Cal.  App.  2d  821.  The  O'Neill  case  involved 
the  following  fact  situation:  A  Husband  purchased  land 
from  the  California  Veterans'  Welfare  Board  on  a  title 
retaining  contract  providing  against  assignment  without 
the  Board's  consent.  With  the  Board's  consent.  Husband 
assigned  the  contract  to  Wife  as  her  separate  property. 
Thereafter,  without  the  Board's  consent,  Wife  assigned 
the  contract  to  herself  and  Husband  as  joint  tenants. 
Wife  died,  and  the  question  was  whether  the  rights  under 
the  contract  belonged  to  the  Wife's  estate — on  the  groimd 
that  the  reassignment  without  the  Board's  consent  was 
invalid — or  to  the  Husband  as  the  surviving  joint  tenant. 
The  Board  refused  to  recognize  the  reassignment  pending 
a  court  resolution  of  the  controversy. 

The  Court  held  that  the  reassignment  was  valid  as  be- 
tween the  assignor  (Wife)  and  assignee  (Husband- Wife) 
despite  lack  of  the  Board's  consent,  and  that  the  Husband 
accordingly  was  entitled  to  a  decree  quieting  his  title  as 
against  the  Wife's  estate.  The  rationale  of  the  decision 
was  as  follows: 

"This  brings  us  to  the  question  as  to  whether  this 
assignment  was  invalid  because  the  consent  of  the 
board  was  not  secured.  Had  the  original  contract 
of  purchase  been  between  private  parties  and  con- 
tained the  identical  provision  above  quoted  against  as- 
signment without  consent  of  the  seller,  there  can  be 
no  doubt   at   all   that   an   assignment   by   the   vendee 
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without  consent  of  the  vendor  would  as  between  the 
parties  and  those  claiming  under  them  be  valid.  This 
exact  problem  has  recently  been  reviewed  by  the  Su- 
preme Court  in  Johnston  v.  Landiicci,  21  Cal.  2d  63. 

"It  is  quite  clear,  if  the  same  rule  applies  between 
the  state  and  an  individual  as  applies  between  indi- 
viduals, that,  under  the  rule  of  the  Landucci  case  the 
assignment  here  between  the  husband  and  wife  creat- 
ing the  joint  tenancy  was  valid  between  the  parties 
even  though  the  consent  of  the  board  was  not  secured. 

"There  can  be  no  doubt  at  all  that  under  these 
sections  there  is  a  limitation  against  assignment  writ- 
ten into  every  board  contract  by  operation  of  law  even 
if  not  expressed.  But  it  is  quite  clear  that  if  private 
individuals  incorporated  into  their  contract  the  exact 
language  of  the  two  statutes  under  the  Landucci  case, 
such  language  would  be  interpreted  to  be  for  the  sole 
benefit  of  the  vendor  and  would  in  no  way  affect 
the  validity  of  the  assignment  between  the  assignor 
and  assignee.  It  would  seem  that  the  language  when 
used  in  a  statute  should  not  be  given  a  different  mean- 
ing. What  appellants  have  overlooked  is  that  there 
is  a  strong  public  policy  in  favor  of  the  free  trans- 
ferability of  property,  and  that  such  provisions  have 
quite  uniformly  been  interpreted  as  being  for  the 
sole  benefit  of  the  vendor  and  do  not  affect  the  rights 
inter  se  of  the  assignor  and  assignee."  (75  Cal.  App. 
2d  at  824-827.) 

Three  years  later,  in  Rosenthal  v.  Landau,  90  Cal,  App. 
2d  310  (1949),  the  District  Court  of  Appeal  again  fol- 
lowed Johnston  v.  Landucci  on  substantially  the  same  facts 
as  were  involved  in  the  O'Neill  case. 
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See  also  opinion  of  the  Attorney  General  of  California, 
No.  55-10,  Feb.  4,  1955,  25  Ops.  Cal.  Atty.  Gen.  101  at 
102. 

The  foregoing  California  authorities  are  in  accord  with 
the  precedents  from  other  jurisdictions.  In  148  A.  L.  R. 
1361,  1362,  the  editors  state: 

'*As  to  the  general  effect  of  a  prohibition  against 
assignment  in  a  land  contract  or  lease  without  the 
consent  or  approbation  of  the  vendor  or  lessor,  it 
has  been  generally  stated  that  such  a  provision  is  for 
the  benefit  of  the  vendor  or  lessor,  that  only  he,  or 
those  claiming  through  him,  can  take  advantage  of 
such  a  provision,  and  that  if  he  does  not  choose  to 
do  so,  no  one  else  can."  (Citing  many  cases  from  a 
number  of  jurisdictions.) 

In  rejecting  the  foregoing  authorities,  the  Referee  cited 
Parkinson  v.  Caldzuell^  126  Cal.  App.  2d  548  (1954),  the 
only  California  case  now  seriously  relied  upon  by  Appel- 
lant. But  that  decision,  arising  out  of  a  rather  complicated 
and  usual  fact  situation,  would  appear  distinguishable. 

In  Parkinson,  an  Uncle  was  trustee  of  a  testamentary 
trust  in  which  he  had  the  income  for  life  with  remainder 
to  his  Nephew.  To  settle  a  will  contest.  Uncle  and 
Nephew  agreed  that  as  trustee,  Uncle  would  execute  a 
note  for  approximately  $14,000.00  to  himself  as  an  indivi- 
dual, secured  by  trust  deed  on  certain  trust  property.  The 
agreement  further  provided  against  Uncle's  transferring 
the  note  without  Nephew's  consent.  In  violation  of  this 
provision.  Uncle  pledged  the  note  and  trust  deed  to  secure 
an  obligation  which  he  personally  owed  to  Lester. 

Upon  Uncle's  death,  Nephew,  as  remainderman,  posted 
with  the  trustee  under  the  trust  deed  the  amount  owing 
by  the  trust  on  the  note,  so  as  to  clear  the  lien  of  the  en- 
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cumbrance  from  the  trust  property  to  which  Nephew  was 
now  entitled.  The  suit  was  then  brought  by  Uncle's  ad- 
ministrator to  determine  the  rights  to  the  money  put  up 
by  Nephew. 

Lester  claimed  the  money  as  owner  of  the  note,  being 
Uncle's  transferee.  Uncle's  administrator  (Plaintiff)  con- 
tended that  the  fund  should  be  paid  to  him  because  the 
pledge  by  Uncle  to  Lester  in  violation  of  the  non-transfer 
provision  was  ineffective.  Nephew  joined  in  this  con- 
tention, praying  that  the  money  be  paid  to  Uncle's  ad- 
ministrator so  that  it  could  be  used  to  pay  the  obligations 
of  Uncle's  estate.  Uncle,  who  had  died  insolvent,  had 
failed  as  life  tenant  to  pay  some  $10,000.00  of  taxes  upon 
the  trust;  as  a  result,  his  estate  was  liable  to  Nephew 
as  remainderman  for  this  amount. 

The  court  enforced  the  non-assignability  provision,  hold- 
ing for  the  Plaintiff  and  the  Nephew.  Although,  as  be- 
tween Plaintiff  (Uncle's  administrator)  and  Lester,  the 
case  would  appear  to  involve  the  enforceability  of  the 
clause  as  between  assignor  and  assignee,  actually,  as  seen 
above,  the  dispute  was  one  between  Lester  and  the  Nephew 
as  sole  remaining  interested  party  in  the  trust;  that  is  to 
say,  the  real  question  was  whether  a  provision  against 
assignment  could  be  enforced  against  the  assignee  by 
Nephew  who,  as  remainderman,  was  in  effect  in  the  posi- 
tion of  the  obligor  on  the  trust's  notes. 

That  this  was  the  basis  for  the  court's  holding  appears 
from  its  discussion  of  the  unjust  enrichment  argument, 
126  Cal.  App.  2d  at  553-554.  The  Nephew  was  held  to  be 
the  one  for  whose  benefit  the  non-transfer  provision  was 
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made,  the  purpose  being  to  insure  that  the  trust  paid  its 
note  to  the  Uncle  or  his  estate  so  that  funds  would  exist 
to  discharge  any  obligations  which  Uncle,  as  life  tenant, 
might  have  incurred  to  Nephew,  as  remainderman.  Espe- 
cially important  in  this  connection  is  the  court's  suggestion 
at  page  553  that  if  Nephew  were  not  involved  in  the  suit, 
and  the  dispute  were  solely  one  between  the  assignor 
(Uncle  or  his  estate)  and  assignee  (appellant  Lester), 
enforcement  of  the  non-assignment  clause  might  result 
in   an   unjust   enrichment   requiring   a    different    holding. 

As  thus  viewed,  Parkinson  is  not  inconsistent  with  the 
other  authorities  cited  above.  The  decision  heavily  relied 
upon  by  the  court  in  Parkinson  v.  Caldwell,  and  now  urged 
by  Appellant,  was  that  of  the  New  York  Court  of  Appeals 
in  Allhusen  v.  Caristo  Construction  Co.,  303  N.  Y.  46, 
103  N.  E.  2d  891.  The  Allhusen  case  held  that  the  obligor 
of  a  contractual  debt  could  enforce  the  non-assignability 
provision  in  a  suit  against  him  by  the  assignee  (or  one 
claiming  through  the  assignee).  The  enforceability  of 
the  clause  as  between  assignor  and  assignee  was  neither 
involved  nor  decided.  Similarly,  Appellant's  Brief  quotes 
the  treatise  writers  out  of  context  (Op.  Br.  p.  13),  for 
the  quotations  refer  to  the  enforceability  of  the  prohibitory 
clause  as  between  obligor  and  assignee,  not  as  between 
assignor  and  assignee. 

For  the  purpose  of  the  present  argument,  it  may  be  con- 
ceded that  Fruehauf  and  Com-Air,  the  obligors  of  the 
accounts  receivable,  can  enforce  the  non-assignability 
clauses  as  against  Appellee,  the  assignee.  All  that  need 
be  established  here,  however,  is  that  as  the  Supreme  Court 
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has  held,  the  assignments  were  valid  as  between  the  bank- 
rupt-assignor and  Appellee,  its  assignee;  or,  in  other 
words,  that  if  the  obligors  insisted  upon  paying  the  ac- 
counts directly  to  the  bankrupt,  Appellee  has  the  rights 
as  against  the  bankrupt  to  the  monies  thus  paid.^ 

Unlike  Parkinson,  enforcement  of  the  stipulation  against 
assignment  in  the  present  case  would  result  in  an  un- 
just enrichment  to  the  bankrupt  or  its  estate.  Appellee, 
prior  to  bankruptcy,  purchased  from  and  paid  the  bankrupt 
for  the  Fruehauf  and  Com-Air  accounts.  A  holding 
which  would  permit  the  Trustee,  the  bankrupt's  successor 
in  interest,  to  collect  again  from  the  obligors  and  keep 
the  monies  would,  as  against  Appellee,  result  in  an  unjust 
enrichment  of  the  most  obvious  sort. 

Assuming  that  the  foregoing  analysis  of  Parkinson  v. 
Caldzvell  is  incorrect,  that  the  case,  as  the  Referee  at  first 
concluded  and  Appellant  now  urges,  is  inconsistent  with  the 
authorities  here  relied  upon  by  Appellee,  nevertheless  the 
District  Judge  correctly  held  that  such  an  opinion  of  the 
District  Court  of  Appeal  could  not  overrule  the  Supreme 
Court's  previous  decision  in  Johnston  v.  Landucci,  snpra.^ 
Parkinson  cannot  be  controlling  on  the  question  of  the 
validity  of  an  assignment  as  betzveen  assignor  and  assignee, 
or   their   successors   in   interest,   so   long  as   Johnston  v. 


^Whether  the  obligors  will  insist  on  paying  the  Trustee  rather 
than  Appellee  is  now  academic  in  this  case,  since  the  monies  have 
actually  been  paid  in  part  to  Appellant  and  in  part  to  Appellee, 
with  the  understanding  that  an  adjustment  shall  be  made  as  between 
these  parties  in  accordance  with  the  final  decision  of  this  Court. 

^The  Referee  would  have  followed  Johnston  v.  Landucci  and 
ruled  for  Appellee,  but  for  the  Parkinson  case.  [See  Referee's 
Supplemental  Memorandum,  Tr.  case  no.  16042,  p.  28.]  Oddly 
enough,  however,  he  believed  that  the  most  recent  California  case 
should  control,  even  though  it  was  an  opinion  of  a  court  lower  than 
the  one  which  had  rendered  the  earlier  decision. 
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Landiicci  remains  the  law.  There  can  be  no  distinguish- 
ing- the  two  cases  on  the  ground  that  the  former  involved 
a  chose  in  action  while  the  latter  did  not.  The  note  and 
trust  deed  in  Parkinson  are  hardly  more  of  a  "chose  in 
action"  than  was  the  land  purchase  contract  in  Landiicci. 
Certainly,  the  Supreme  Court  considered  the  land  purchase 
contract  a  "chose  in  action"  for  the  purpose  of  the  Lan- 
ducci  decision.  (See  21  Cal.  2d  at  68.)  And  Portuguese- 
American  Bank  V.  Welles,  242  U.  S.  7,  followed  by  the 
California  Supreme  Court  in  Landucci,  involved  an  ac- 
count receivable  just  as  the  present  case  does. 

It  should  be  noted,  finally,  that  the  District  Court  of 
Appeal  in  Parkinson  did  not  in  any  way  cite  or  refer  to 
the  Supreme  Court's  Landucci  decision,  nor  to  O'Neill  v. 
O'Malley  and  Rosenthal  v.  Landau,  supra,  decisions  of  a 
coordinate  California  appellate  court  holding  valid  as  be- 
tween assignor  and  assignee  an  assignment  in  violation  of 
a  prohibitory  clause.  These  authorities  were  not  cited 
in  the  briefs  filed  in  Parkinson  and  apparently  were  not 
otherwise  called  to  the  court's  attention.  For  this  reason, 
if  for  no  other,  it  should  not  be  inferred  that  the  Parkin- 
son case  undermines  the  validity  of  the  earlier  decisions. 

Appellee's  position,  above  set  forth  in  this  section  of 
its  brief,  can  be  tested  in  another  way.  To  prevail,  as 
seen  above,  Appellant  must  and  does  contend  that  the  as- 
signments in  question  were  void  even  as  between  assignor 
and  assignee.  But  if  this  were  true,  the  bankrupt  would 
have  still  owned  the  Fruehauf  and  Com- Air  accounts 
at  the  time  of  bankruptcy.  Accordingly,  Appellant- 
Trustee  would  have  obtained  title  thereto  under  Sections 
70a(5)  and  70a(6)  of  the  Bankruptcy  Act,  11  U.  S.  C, 
Sees.  110a(5)  and  110a (6).  and  would  have  had  no  need 
to  rely  on  a  lien  creditor's  rights  under  Section  70c. 
Significantly,  however,  Appellant  has  never  asserted  the 
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bankrupt's  "title"  to  the  accounts,  as  distinguished  from 
his  attempt  to  reach  them  under  a  Trustee's  Section  70c 
avoiding  power.  Any  bald  assertion  of  title  would  have 
exposed  more  quickly  the  fallacy  of  Appellant's  argument. 

B.  The  Provision  Against  Assignment  of  the  Frue- 
hauf  Account  Is  Not  Sufficient  in  Form  to  Prevent 
an  Assignment  of  Monies  Coming  Due  Under  the 
Contract. 

The  Fruehauf  contract,  unlike  Com-Air's,  provided 
generally  against  assignment  but  did  not  prohibit  in  ex- 
press terms  the  assignment  of  monies  due  or  to  become 
due  thereunder.  [See  Tr.  Case  No.  16042,  p.  56.]  Be- 
cause of  California's  general  public  policy  in  favor  of 
free  transferability  of  all  kinds  of  property.  Civil  Code, 
Section  1044,  the  courts  have  strictly  construed  stipulations 
against  assignment.  Thus,  even  as  between  obligor  and 
assignee,  it  has  been  held  that  such  provisions  do  not 
prevent  an  assignment  of  monies  owing  under  a  contract, 
though  the  contract  itself  be  non-assignable.  In  Trubo- 
witch  V.  Riverbank  Canning  Co.,  30  Cal.  2d  335,  339-340 
(1947),  the  Supreme  Court  said: 

"It  is  established  that  a  provision  in  a  contract  or 
a  rule  of  law  against  assignment  does  not  preclude 
the  assignment  of  money  due  or  to  become  due  under 
the  contract  {Butler  v.  San  Francisco  Gas  etc.  Co., 
168  Cal.  32,  41  [141  P.  818]  ;  Taylor  v.  Black  Dia- 
mond Coal  Co.,  86  Cal.  589,  590  [25  P.  51] ;  Dixon- 
Reo  Co.  V.  Norton  Motor  Co.,  49  N.  D.  304  [191 
N.  W.  780]  ;  see  76  A.  L.  R.  1307;  2  Williston,  Con- 
tracts, rev.  ed.,  §422),  or  of  money  damages  for  the 
breach  of  the  contract." 
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And  at  page  344: 

"  'Where  a  bilateral  contract  in  terms  forbids  as- 
signment, it  becomes  a  matter  of  interpretation  as 
to  what  is  meant.  Is  it  intended  that  a  duty  under  the 
contract  shall  not  be  delegated,  or  is  it  intended  that 
a  right  shall  not  be  assigned,  or  are  both  prohibitions 
intended?  (2  Williston,  Contracts,  rev.  ed.,  1217). 
Even  if  it  is  assumed  that  the  prohibition  against  as- 
signments relates  to  rights  rather  than  duties,  it 
does  not  necessarily  apply  to  all  claims  under  the 
contract  or  to  all  transfers  of  the  contract  rights.  It 
is  established  that  in  the  absence  of  language  to  the 
contrary  in  the  contract,  a  provision  against  assign- 
ment does  not  govern  claims  for  money  due  or  claims 
for  money  damages  for  non-performance.     .     .     ." 

Similarly,   in  Butler  v.   San   Francisco   Gas   etc.    Co., 

168  Cal.  32,  41   (1914),  the  Court  stated: 

"The  mere  assignment  of  moneys  due  or  to  become 
due,  although  the  contract  may  not  be  assigned,  is 
held  not  to  be  an  assignment  of  the  contract." 

5  Cal.  Jur.  2d,  Assignments,  Sec.   13,  pages  286-287, 

summarizes  the  law  in  this  respect  as  follows: 

''As  a  broad  general  rule,  the  right  to  receive  money 
due  or  to  become  due  under  a  contract  may  be  as- 
signed, though  the  contract  itself  is  by  its  terms 
declared  to  be  non-assignable,  or  is  non-assignable 
because  it  involves  personal  skill  or  confidence." 

It  is  submitted,  therefore,  that  Appellee  is  entitled  in 
any  event  to  the  monies  owing  on  the  Fruehauf  accounts 
receivable. 
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Conclusion. 

Wherefore,  Appellee  prays: 

1.  That  the  Order  of  the  District  Judge,  dated  Sep- 
tember 23,  1958,  appealed  from  in  case  No.  16228,  be 
affirmed. 

2.  That  the  appeal  from  the  Order  of  the  District 
Judge,  dated  March  28,  1958,  constituting  case  No.  16042, 
be  dismissed,  for  the  reason  that  the  said  Order  is  merely 
an  interlocutory  one  in  a  "controversy  arising  in  a  pro- 
ceeding in  bankruptcy." 

3.  That  Appellee  recover  of  Appellant  its  costs  on 
these  appeals. 

Respectfully  submitted^ 

Quittner,  Stutman  &  Treister, 

By  George  M.  Treister, 

Attorneys  for  Appellee  Aetna  Factors  Co. 
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APPELLEE  HAS  GIVEN  NO  LAWFUL  EXCUSE  FOR  HEE  NON- 
COMPLIANCE WITH  THE  PROVISIONS  OF  THE  CALIFORNIA 
CIVIL  CODE  RELATING  TO  RESCISSION. 

As  pointed  out  in  appellant's  opening  brief  (App. 
Op.  Br.,  pp.  13-14),  California  Civil  Code  §1691 
(erroneously  referred  to  as  C.C.P.  §1691,  App.Op.Br., 
p.  13)  states  the  manner  in  which  a  contract  may  be 
avoided  if  there  is  mistake  present.  Of  course,  the 
first  requirement  is  notice.  This  requirement  does  not 
place  an  onerous  burden  on  the  person  seeking  rescis- 
sion. It  does  not  require  anv  financial  outlay  on  the 
part  of  the  x>erson  giving  it.  Yet,  even  this  simple 
step  was  not  taken  by  appellee.  Nowhere  in  appel- 
lee's reply  brief  does  she  offer  any  excuse  or  any 


theory  which  would  excuse  or  relieve  her  from  this 
basic  requirement  of  rescission. 

Appellee  attempts  to  rationalize  in  her  reply  brief 
that  she  did  not  have  to  make  a  tender  of  the  con- 
sideration received,  as  required  by  California  Civil 
Code  §1691,  in  order  to  rescind  the  contract  because 
appellant  would  not  have  accepted  it.  This,  of  course, 
is  sheer  speculation  and  guessing  on  appellee's  part. 
There  is  nothing  upon  which  she  can  logically  base 
this  gross  assumption,  except  perhaps  her  imagina- 
tion. 

Appellee  cites  the  case  of  Carruth  v.  Fritch  (1950), 
36  C.2d  426,  224  P.2d  702  in  support  of  her  proposi- 
tion that  no  tender  of  consideration  was  needed.  A 
reading  of  that  case  will  reveal  that  the  factual  sit- 
uation was  entirely  different.  The  trial  court  had 
sustained  a  demurrer  with  leave  to  amend  but  plain- 
tiff failed  to  amend  and  the  suit  was  dismissed.  The 
judgment  of  dismissal  was  appealed.  The  plaintiff 
alleged  that  there  was  fraud  by  the  defendants  secur- 
ing the  release;  that  defendants  knew  the  considera- 
tion which  was  paid  for  the  release  would  immediately 
be  used  for  medical  expenses;  that  defendants  were 
seeking  to  place  her  in  a  position  where  she  could 
not  tender  the  money  advanced  in  the  course  of  their 
fraud  and  relied  on  such  facts  and  their  fraud  to 
prevent  plaintiff  from  rescinding.  There  is  no  paral- 
lel between  the  Carruth  case  and  the  case  at  bar. 
Even  in  view  of  the  strong  allegations  of  fraud,  there 
was  a  strong  dissent  in  the  case  by  Justices  Schauer, 
Shenk  and  Spence  urging  that  the  judgment  of  dis- 


missal  be  a^rmed  on  the  basis  that  it  was  incumbent 
upon  plaintiff  to  restore  the  consideration  she  re- 
ceived for  the  contract  before  she  could  avoid  it. 

In  the  case  of  Jordan  v.  Guerra  (1943),  23  C.2d 
469,  476  cited  by  appellee  (Appellee's  Rep.  Br.  p.  18), 
there  was  strong  evidence  of  fraud.  In  that  case  the 
court  held  that  in  view  of  the  fraud  and  overreaching 
on  the  part  of  the  defendant,  there  was  no  need  for 
restoration  of  the  consideration.  It  is  to  be  noted 
that  even  though  there  was  no  restoration  of  the  con- 
sideration in  the  Jordan  case,  there  was  a  notice  of 
rescission. 

Again  in  Meyer  v.  Haas  (1899),  126  C.  560,  563 
cited  by  appellee  (Appellee's  Rep.  Br.  p.  18),  there 
was  fraud  and  deceit  on  the  part  of  the  party  attempt- 
ing to  enforce  the  release.  The  court  stated  that  the 
plaintiff  had  been  tricked  into  signing  a  contract  dif- 
ferent in  its  terms  than  the  one  he  had  made.  This, 
of  course,  is  in  no  way  analogous  to  the  case  now 
under  consideration.  There  has  been  no  claim  of  any 
fraud,  trick  or  deceit  on  the  part  of  appellant  causing 
appellee  to  sign  the  release. 

In  Wetzstein  v.  Thomasson  (1939),  34  C.A.2d  554 
(Appellee's  Rep.  Br.  p.  18),  the  person  seeking  to 
avoid  the  release  was  unable  to  read  or  write  English, 
and  so,  of  course,  could  not  read  the  document  he 
signed.  There  was  also  fraud  and  misrepresentation 
involved.  Once  again,  there  was  notice  of  rescission 
given  by  the  party  seeking  to  avoid  the  release.  The 
court  said  in  Gajanich  v.  Gregory  (1931),  116  C.A.  622 
(Appellee's  Rep.  Br.  p.  18)  that  in  that  particular 


case  there  was  no  need  for  restoration  since  the  plain- 
tiff had  never  received  anything  of  value. 

In  all  of  the  cases  cited  by  appellee  for  the  proposi- 
tion that  there  need  not  be  a  tender  of  the  considera- 
tion received  in  order  to  rescind  a  release,  there  was 
fraud  and  overreaching  on  the  part  of  the  party  at- 
tempting to  enforce  the  release,  or  an  agent  of  said 
party. 

None  of  the  cases  cited  by  appellee  is  authority  for 
appellee's  contention  that  '^a  tender  of  the  considera- 
tion was  not  essential."  The  requirements  of  the  Cali- 
fornia Civil  Code  regarding  rescission  were  manda- 
tory if  appellee  wished  to  rescind  the  contract  (Cali- 
fornia Civil  Code  §1566). 


APPELLEE  WAS  BOUND  BY  THE  RELEASE  WHICH  SHE 
SIGNED,  WHETHER  SHE  READ  IT  OR  NOT. 

Appellee  claims  that  she  can  be  relieved  of  the 
effects  of  the  contract  because  she  was  mistaken  as  to 
its  meaning.  As  pointed  out  in  appellant's  opening 
brief,  one  who  is  negligent  in  not  informing  himself 
of  the  contents  of  a  wiitten  contract,  signs  and  accepts 
the  agreement  with  full  opportunity  of  knowing  the 
true  facts,  cannot,  in  the  absence  of  fraud  or  mis- 
representation, avoid  liability  on  the  groiuid  that 
he  was  mistaken  concerning  the  terms  (App.  Op.  Br. 
p.  11  and  cases  cited  therein). 

Appellee  now  asserts  that  because  of  either  fraud, 
confidential  relationship  or  excusable  mistake,  she  is 
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of  the  release  just  because  she  did  not  read  it.  All 
of  the  cases  cited  by  appellee  involve  fraud  or  a  person 
who  was  unable  to  read  the  contract  because  of  in- 
ability to  read  English  or  impaired  physical  condition. 
This  is  not  the  situation  in  the  case  at  bar.  Appellee 
has  no  such  excuse  to  justify  her  own  negligence  in 
not  reading  the  document. 


CONCLUSION. 

For  the  reasons  stated  herein  and  in  appellant's 
opening  brief,  it  is  respectfully  submitted  that  the 
judgment  of  the  trial  court  below  should  be  reversed, 
and  the  cause  remanded  with  a  direction  to  the  trial 
court  to  enter  judgment  for  the  defendant  Jean 
Dobler. 

Dated,  San  Jose,  California, 
March  10,  1959. 

Respectfully  submitted, 

O.  Vincent  Bruno, 
Noel  B.  Gassett, 

Attorneys  for  Appellant. 
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No.  16,056 


IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Claudia  Waller  Walker, 

Appellant, 

vs. 

Bank  of  America  National  Trust  and 

Savings    Association,    and    Trans- 

america  Corporation, 

Appellees. 

BRIEF  OF  APPELLEE 
TRANSAMERICA  CORPORATION. 


STATEMENT  OF  THE  CASE. 
The  complaint  in  this  case  was  filed  October  24, 
1955,  although  the  controversy  had  its  origin  in  1939, 
when  Miss  Walker's  mother  had  her  ''committed  to 
the  Stockton  State  Hospital."  In  re  Walker,  32  Cal. 
2d  488,  490.  Miss  Walker  claims  that  the  nervous 
or  mental  ailment  upon  which  the  commitment  was 
based  was  caused  by  the  conditions  of  her  employ- 
ment with  Transamerica  and  Bank  of  America  (Com- 
plaint, para.  IX  (at  p.  9))  and  draws  the  conclusion 
that  she  should  have  been  allowed  workmen's  compen- 
sation. Complaint,  para.  V.  She  alleges  Transamerica 


and  Bank  of  America  concealed  this  from  her  imtil 
1948.  Complaint,  paras.  V,  X  (at  p.  23).  She  admits 
that  she  filed  a  claim  with  the  Industrial  Accident 
Commission  which  was  denied  in  1949  and  that  this  de- 
nial was  affirmed  without  opinion  by  the  California 
Supreme  Court.  Complaint,  para.  X  (at  pp.  23-24)  ; 
[Second]  Amendment  to  Complaint,  para.  XXII  (at 
p.  13). 

Miss  Walker  attempts  to  avoid  the  bar  of  the 
statute  of  limitations  by  alleging  that,  although  she 
knew  in  1948  she  might  haA^e  a  right  to  workmen's 
comjDensation  (Complaint,  para.  X  (at  p.  23)),  she 
did  not  have  the  evidence  to  support  her  claim  until 
1953.  Complaint,  para.  IV.  She  alleges  that  this 
evidence  consists  of  a  letter  which  Arthur  Brouil- 
let  wrote  to  a  Transamerica  employee  in  1939  regard- 
ing her  need  for  medical  care.  Complaint,  para.  IV. 
Mr.  Brouillet  was  the  attorney  for  her  mother  as 
guardian  of  Miss  Walker.  The  complaint  alleges  that 
the  existence  of  this  correspondence  was  denied  by  Mr. 
Brouillet  in  a  proceeding  before  Judge  Fitzpatrick  in 
the  Probate  Department  of  the  Superior  Court  in 
San  Francisco,  and  that  she  was  unable  to  secure  this 
correspondence  until  1953,  after  the  death  of  Mr. 
Brouillet.  Complaint,  para.  IV.  She  claims  that  this 
''concealment"  by  Mr.  Brouillet  tolled  the  statute  as 
to  Transamerica  and  Bank  of  America. 

Miss  Walker  asks  $1,000,000  general  damages  and 
specific  damages  of  $56,996,  including  damages  for 
such  items  as  voice  training,  rents  and  subsidies  in 
Alabama,  losses  on  securities  and  real  estate  in  Cali- 


f ornia,  and  an  insurance  policy  taken  by  Mr.  Broiiillet 
in  the  ''illegal  guardianship  proceeding."  Complaint, 
paras.  XI,  XII.  Although  only  Transamerica  and 
Bank  of  America  are  joined  in  this  action,  the  com- 
plaint is  replete  with  alleged  acts  by  others,  including 
Stanford-Lane  Hospital,  judges  of  California  courts, 
a  former  governor  of  California,  a  former  district 
attorney  of  San  Francisco,  a  former  United  States 
attorney  in  San  Francisco,  her  former  physician, 
Melvin  Belli,  and  J.  Edgar  Hoover.  Complaint, 
para.  X. 

The  original  complaint  attempted  to  use  diversity 
of  citizenship  as  the  basis  for  jurisdiction  in  the  fed- 
eral court,  although  Bank  of  America  is  a  national 
banking  association  located  in  California,  and  Miss 
Walker  is  a  citizen  of  California.  Complaint,  para. 
III.  Transamerica  is  a  Delaware  corporation.  Com- 
plaint, para  III.  Shortly  after  filing  the  original  com- 
plaint, Miss  Walker  filed  an  amendment  claiming  ju- 
risdiction in  the  federal  court  under  a  civil  rights  stat- 
ute (42  U.S.C.  1985  (3)),  which  applies  to  conspiracies 
to  deprive  persons  of  equal  protection  of  the  laws. 
[First]  Amendment  to  Complaint,  para.  XV.  Miss 
Walker  later  filed  a  second  amendment  alleging  that 
Bank  of  America  was  a  mere  instrumentality  of 
Transamerica.  [Second]  Amendment  to  Complaint, 
para.  XVI.  She  asserted  that  therefore  only  the  citi- 
zenship of  Transamerica  should  be  considered  for  pur- 
poses of  diversity  jurisdiction. 

Motions  to  dismiss  were  made.  The  district  judge 
filed  an  order  on  January  28,  1955  dismissing  the  ac- 
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tion  for  lack  of  jurisdiction.  Thereafter,  Miss  Walker 
filed  various  motions  for  additional  relief,  including  a 
motion  for  leave  to  file  an  amended  complaint  drop- 
ping Bank  of  America  as  a  defendant.  The  district 
judge  made  a  minor  correction  in  one  order,  but  ex- 
cept for  that,  denied  all  of  these  subsequent  motions 
and  denied  the  request  for  permission  to  file  an 
amended  complaint.  The  district  judge  said  that  Miss 
Walker  could  not  now  ignore  Bank  of  America  which 
she  has  heretofore  iDursued  with  such  vigor.  The 
district  judge  also  held  that  it  appears  on  the  face  of 
the  proposed  amended  complaint  Miss  Walker's  claim 
for  relief  is  barred  by  the  statute  of  limitations. 
The  district  judge  pointed  out  that  Miss  Walker  has 
admitted  that  she  was  aware  of  the  claim  in  1948  and 
did  not  file  this  action  until  October  24,  1955. 


ARGUMENT. 
Miss  Walker  is  a  citizen  of  California.  Bank  of 
America,  which  is  an  indispensable  party,  is  a  national 
banking  association  located  in  California  and  is  there- 
fore also  a  citizen  of  California.  Under  these  circum- 
stances, the  district  court  could  not  have  jurisdiction 
based  upon  diversity  of  citizenship. 

The  amendment  attempting  to  add  the  civil  rights 
statute  to  the  complaint  did  not  cure  the  jurisdictional 
defect  because  it  applies  only  to  persons  acting  or  pur- 
porting to  act  under  state  law.  Moreover,  the  con- 
spiracy which  Miss  Walker  attempts  to  allege  would 


not  be  a  conspiracy  to  deprive  her  of  equal  protection 
of  the  laws,  as  required  by  the  statute. 

The  original  complaint  was  based  upon  the  theory 
that  Transamerica  and  Bank  of  America  had  a  specific 
duty  to  tender  medical  care  to  Miss  Walker  and  to 
inform  her  mother,  who  was  then  her  guardian,  that 
the  right  to  workmen's  compensation  benefits  existed. 
Miss  Walker  alleges  that  this  specific  duty  arises 
under  California  Workmen's  Compensation  Law.  We 
find  no  authority  for  such  specific  duty  and  there 
can  be  no  cause  of  action  for  breach  of  a  nonexistent 
duty.  In  any  event.  Miss  Walker's  right  to  workmen's 
compensation  was  determined  against  her  by  the  In- 
dustrial Accident  Commission  and  this  decision  be- 
came final  on  appeal.  This  court  cannot  at  this  time 
and  in  this  proceeding  review  that  decision. 

Finally,  even  if  Miss  Walker  at  one  time  had  a 
cause  of  action  which  she  could  maintain  in  the  federal 
courts,  it  is  barred  by  the  statute  of  limitations,  in 
view  of  her  admission  that  she  learned  of  the  cause 
of  action  in  1948,  seven  years  before  she  filed  the  com- 
plaint in  this  action. 


A.  NEITHER  THE  ORIGINAL  COMPLAINT,  AS  AMENDED,  NOR 
THE  PROPOSED  AMENDED  COMPLAINT  CONTAIN  SUFFI- 
CIENT JURISDICTIONAL  ALLEGATIONS. 

1 .  The  Origfinal  Complaint,  as  Amended,  Did  Not  Show  Diversity 
Jurisdiction. 

The  original  complaint  alleges  that  appellant  is  a 
citizen  of  California,  appellee  Transamerica  is  a  Dela- 
ware corporation,  and  appellee  Bank  of  America  is  a 
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national  banking  association.  This  appears  to  be  an 
attempt  to  establish  diversity  jurisdiction  under  28 
U.S.C.  §1332.  However,  for  jurisdictional  purposes,  a 
national  bank  is  a  citizen  of  the  state  in  which  it  is 
established  or  located.  28  U.S.C.  §1348;  Cope  v.  Ander- 
son, 331  U.S.  461,  467. 

Here,  by  not  alleging  that  Bank  of  America  main- 
tains its  principal  place  of  business  in  a  state  other 
than  California,  appellant  has  failed  to  establish  di- 
versity jurisdiction  as  to  Bank  of  America.  It  is  well 
settled  that  if  the  plaintiff  is  of  the  same  citizenship 
as  any  one  of  the  defendants,  there  can  be  no  diversity 
jurisdiction  because  diversity  must  be  complete.  Balti- 
more &  Ohio  R.  Co.  V.  Parhershiirg,  268  U.S.  35. 
Therefore,  diversity  jurisdiction  is  absent  in  the 
original  complaint. 

2.  Appellant's  Allegations  in  the  Second  Amendment  to  the 
Original  Complaint  That  Bank  of  America  Is  a  Mere  Instru- 
mentality of  Transamerica  Do  Not  Aid  Her  in  Establishing 
Jurisdiction. 

Appellant  has  alleged  that  Bank  of  America  is  a 
mere  instrumentality  of  Transamerica  and  hence  that 
the  citizenship  of  Bank  of  America  should  be  disre- 
garded in  determining  whether  the  necessary  diversity 
of  citizenship  exists.  The  district  court  appropriately 
disposed  of  this  contention  in  its  memorandum  opin- 
ion of  January  28,  1958,  as  follows : 

"Plaintiff  has  urged  that  defendant  Bank  of 
America  is  a  'subsidiary',  'a  mere  instrumentality' 
of  defendant  Transamerica,  that  Transamerica  is 
Hhe  real  party  defendant',  and  has  asked  that  the 


Court  ignore  the  Bank  of  America  as  a  legal  en- 
tity. Disregarding  the  question  of  whether  the 
doctrine  of  the  law  of  Corporations  known  as 
'Alter  Ego'  or  'Piercing  the  Corporate  Veil'  will 
apply  equally  well  to  an  unincorporated  banking 
association  as  to  a  corporation,  there  are  not  suffi- 
cient allegations  in  any  of  plaintiff's  pleadings  to 
suggest  that  the  Bank  of  America  is  not  an  identi- 
fiable and  separate  legal  entity,  nor  that  the  Court 
would  be  justified  in  submerging  the  identity 
of  Bank  of  America  within  that  of  Transamerica. 
Indeed,  inasmuch  as  plaintiff  has  named  the  Bank 
of  America  as  a  party  defendant  in  her  action, 
there  is  no  need  for  the  Court  to  make  such  a 
finding  as  she  proposes.  The  Court  will  not  base 
jurisdiction  on  the  gromid  that  one  of  the  named 
defendants  it  [sic]  no  defendant  at  all." 

3.  Appellant  Failed  in  Her  Amendments  to  the  Original  Com- 
plaint to  Show  Jurisdiction  Under  28  U.S.C.  §1343,  Concern- 
ing Violations  of  Civil  Rights  Statutes. 

Section  1343  of  Title  28  of  the  United  States  Code 
provides  in  part : 

"The  district  courts  shall  have  original  jurisdic- 
tion of  any  civil  action  authorized  by  law  to  be 
commenced  by  any  person: 

(1)  To  recover  damages  for  injury  to  his 
person  or  property,  or  because  of  the  deprivation 
of  any  right  or  privilege  of  a  citizen  of  the  United 
States,  by  any  act  done  in  furtherance  of  any 
conspiracy  mentioned  in  section  1985  of  Title  42 ;" 

42  U.S.C.  §1985(3)  provides: 

"If  two  or  more  persons  .  .  .  conspire  .  .  .  for 
the  purpose  of  depriving,  either  directly  or  in- 
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directly,  any  person  ...  of  the  equal  protection 
of  the  laws,  or  of  equal  privileges  and  immunities 
imder  the  laws ;  ...  in  any  case  of  conspiracy  set 
forth  in  this  section,  if  one  or  more  persons  en- 
gaged therein  do,  or  cause  to  be  done,  any  act  in 
furtherance  of  the  object  of  such  conspiracy, 
whereby  another  is  injured  in  his  person  or  prop- 
erty, or  deprived  of  having  and  exercising  any 
right  or  privilege  of  a  citizen  of  the  United  States, 
the  party  so  injured  or  deprived  may  have  an 
action  for  the  recovery  of  damages,  occasioned  by 
such  injury  or  deprivation,  against  any  one  or 
more  of  the  conspirators." 

Of  course,  in  order  for  there  to  be  jurisdiction  under 
section  1343  of  Title  28,  the  complaint  must  state  a 
claim  under  section  1985(3)  of  Title  42.  This  appellee 
submits  that  no  such  claim  is  stated. 

In  the  first  place,  appellees  are  not  alleged  to  have 
been  state  oncers  nor  are  they  alleged  to  have  acted 
pursuant  to  state  law.  The  complaint  is  therefore  de- 
ficient for  failure  to  allege  state  action  by  appellees. 
Davis  V.  Foreman  (7th  Cir.),  251  F.  2d  421;  Williams 
V.  Yellow  Cab  Co.  of  Pittshurgh,  Pa.  (3  Cir.),  200  F. 
2d  302;  see,  also,  Collins  v.  Hardyman,  341  U.S.  651. 

Moreover,  even  if  there  were  no  requirement  of  state 
action,  the  acts  alleged  to  have  been  done  by  appellees 
would  not  be  ^^olations  of  section  1985(3)  because 
they  would  not  be  acts  depriving  appellant  of  equal 
protection  of  the  laws,  as  required  by  the  statute.  This 
point  was  made  by  the  United  States  Supreme  Court 
in  Collins  v.  Hardyman,  supra,  which  involved  an  at- 


tack  by  a  group  upon  a  public  meeting  held  to  discuss 
national  issues  and  petition  the  government.  There 
the  Court  stated  at  pages  661-662 : 

'^The  only  inequality  suggested  is  that  the  de- 
fendants broke  up  plaintiffs'  meeting  and  did  not 
break  up  meetings  of  others  with  whose  senti- 
ments they  agreed.  To  be  sure,  this  is  not  equal 
injury,  but  it  is  no  more  a  deprivation  of  'equal 
protection'  or  of  'equal  privileges  and  immuni- 
ties' than  it  would  be  for  one  to  assault  one  neigh- 
bor without  assaulting  them  all.  or  to  libel  some 
persons  without  mention  of  others.  Such  private 
discrimination  is  not  inequality  before  the  law 
unless  there  is  some  manipulation  of  the  law  or 
its  agencies  to  give  sanction  or  sanctuary  for 
doing  so.  Plaintiffs '  rights  were  certainly  invaded, 
disregarded  and  lawlessly  violated,  but  neither 
their  rights  nor  their  equality  of  rights  under  the 
law  have  been,  or  were  intended  to  be,  denied  or 
impaired.  Their  rights  under  the  laws  and  to  pro- 
tection of  the  laws  remain  untouched  and  equal 
to  the  rights  of  every  other  Californian,  and  may 
be  vindicated  in  the  same  way  and  with  the  same 
effect  as  those  of  any  other  citizen  who  suffers 
violence  at  the  hands  of  a  mob." 

The  same  point  was  made  in  Whittington  v.  John- 
sto7i  (5th  Cir.),  201  F.  2d  810,  a  case  the  facts  of  which, 
in  the  words  of  the  court  below,  are  "remarkably 
similar''  to  those  alleged  by  appellant.  There  the 
plaintiff  complained  that  the  defendants  had  conspired 
to,  and  did,  cause  her  to  be  declared  insane  by  an 
Alabama  Probate  Court  when  she  was  in  fact  sane, 
and  caused  her  to  be  confined  and  denied  her  right  to 
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be  heard.  She  sued  under  what  is  now  section  1985(3). 

The  Court  said  at  page  811 : 

''That  section,  so  far  as  here  material,  does  not 
attempt  to  reach  a  conspiracy  to  dei)rive  one  of 
civil  rights  unless  its  object  is  a  deprivation  of 
equality, — of  'equal  protection  of  the  laws',  or 
'equal  pri\dleges  and  immunities  under  the  laws'. 
Collins  V.  Hardyman,  341  U.S.  651,  71  S.Ct.  937, 
95  L.Ed.  1253.  It  does  not  purport  to  create  a 
cause  of  action  for  conspiracies  to  deny  due  i^roc- 
ess.  Yet  the  burden  of  the  conspiracy  counts  is, 
not  that  the  defendants  conspired  to  deny  plain- 
tiff equality  under  the  law,  but  that  they  con- 
spired to  deprive  plaintiff  of  her  liberty  without 
due  process.  The  two  propositions  are  quite  dis- 
tinct. They  are  not  equivalents.  Mitchell  v. 
Greenough,  9  Cir.,  100  F.2d  184;  McShane  v.  Mol- 
dovan,  6  Cir.,  172  F.2d  1016;  Allen  v.  Corsano, 
D.C.,  56  F.Supp.  169.  No  facts  are  pleaded  which 
show  that  plaintiff  has  been  subjected  to  any  in- 
equality of  treatment.  There  is  no  charge  that  by 
said  proceedings  she  has  been  subjected  to  any 
different  or  greater  hazard  than  any  other  person 
against  whom  the  Alabama  statutes  might  be  in- 
voked, nor  that  she  was  deprived  of  any  right  or 
immunity  which  might  be  enjoyed  by  any  other 
person  under  the  law.  It  is  clear  that  the  con- 
spiracy counts  state  no  cause  of  action  under  8 
U.S.C.A.  §47(3).  Collins  v.  Hardyman,  supra." 

4.     Appellant's   Allegations   That   Appellees   Violated   Federal 
Banking-  Statutes  Do  Not  Show  Jurisdiction. 

Throughout  appellant's  original  complaint  and  her 
proposed  amended  complaint  there  are  allegations  that 
appellees  violated  the  national  banking  laws.  Appar- 
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ently  appellant  believes  that  such  allegations  give  her 
jurisdiction  to  sue  in  the  federal  courts.  [Second] 
Amendment  to  Complaint,  para.  XVIII.  Obviously, 
she  is  in  error.  Only  the  Comptroller  of  Currency  can 
complain  of  such  acts.  12  U.S.C.  §93. 

5.  To  the  Extent  That  Appellant  Relies  Directly  Upon  Rig-hts 
Accorded  Her  by  the  California  Workmen's  Compensation 
Law,  the  District  Court  Had  No  Jurisdiction. 

Much,  if  not  all,  of  appellant's  claims  boils  down  to 
an  assertion  of  rights  imder  the  California  Workmen's 
Compensation  Law.  The  District  Court  has  no  juris- 
diction over  such  claims.  The  reasons  why  are,  for 
convenience,  set  forth  in  part  B,  infra,  discussing 
appellant's  failure  to  state  a  claim  upon  which  relief 
can  be  granted. 

6.  The  Elimination  of  Bank  of  America  as  a  Defendant  in  the 
Proposed  Amended  Complaint  Does  Not  Aid  Appellant  in 
Establishing  Diversity  Jurisdiction. 

In  the  proposed  amended  complaint  appellant,  a 
citizen  of  California,  sues  only  Transamerica,  which  is 
a  Delaware  corporation.  It  was  her  contention  that  by 
eliminating  Bank  of  America,  which  for  purposes  of 
diversity  jurisdiction  is  deemed  a  citizen  of  California 
(see  supra),  she  had  established  the  complete  diver- 
sity necessary  to  sustain  jurisdiction.  The  District 
Court  correctly  ruled,  however,  that  it  appeared  from 
appellant's  prior  pleadings  that  Bank  of  America  was 
an  indispensable  party.  Under  such  circumstances, 
there  can  be  no  jurisdiction,  although  Transamerica 
is  sued  alone.   54  Am.Jur.,  United  States  Court,  ^QQ. 
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B.  THE  ORIGINAL  COMPLAINT,  AS  AMENDED,  AND  THE  PRO- 
POSED AMENDED  COMPLAINT  EACH  FAIL  TO  STATE  A 
CLAIM  UPON  WHICH  RELIEF  CAN  BE  GRANTED. 

The  original  complaint,  as  amended,  and  the  pro- 
posed amended  comj)laint  are  so  nearly  identical  in 
most  respects  that  it  is  convenient  to  consider  them 
together  in  determining  whether  appellant  did  or 
could  state  a  claim  upon  which  relief  could  be  granted. 
The  only  exception  concerns  appellant's  attempt  to 
state  a  claim  based  upon  42  U.S.C.  §1985(3),  the  civil 
rights  statute.  This  is  contained  in  the  amendments 
to  the  original  complaint,  but  is  omitted  from  the  pro- 
posed amended  complaint.  That  appellant  has  not 
stated  a  claim  under  that  section  is,  we  believe,  amply 
demonstrated  in  the  part  of  this  brief  regarding  the 
absence  of  jurisdiction,  supra.  Appellant's  other  as- 
serted claims  are  also  without  merit. 

1.     Appellant  Cannot  State  a  Claim  Against  Appellees  for  Viola- 
tion of  a  Duty  to  Tender  Medical  Care  to  Appellant  in  1939. 

Appellant  seems  to  take  the  position  that  mider  the 
California  Workmen's  Compensation  Law  appellees 
were  obligated  to  provide  her  with  medical  care  upon 
learning  of  her  illness.  Appellant  fails  to  cite  deny  case 
holding  that  an  employer  is  liable  mider  the  Califor- 
nia Workmen's  Compensation  Law  for  an  employee's 
mental  disability  not  caused  by  a  physical  injury  in- 
curred in  his  employment,  and  this  appellee  knows  of 
no  such  case.  Appellant's  pleadings,  therefore,  fail  to 
set  forth  sufficiently  her  right  ever  to  have  received 
workmen's  compensation  benefits. 
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Assuming,  however,  for  the  purpose  of  argriiment, 
that  appellant  suffered  a  compensable  injury,  what 
were  her  lights  luider  the  Workmen's  Compensation 
Law  ?  Section  4600  of  the  California  Labor  Code  pro- 
vides in  part : 

•'Medical,  surgical,  and  hospital  treatment,  in- 
cluding nursing,  medicines,  medical  and  surgical 
supplies,  crutches,  and  apparatus,  including  aiii- 
ticial  members,  which  is  reasonably  required  to 
cure  or  relieve  from  the  effect  of  the  injury  shall 
be  provided  by  the  employer.  In  the  case  of  his 
neglect  or  refusal  seasonably  to  do  so.  the  em- 
ployer is  liable  for  the  reasonable  expense  in- 
curred by  or  on  behalf  of  the  employee  in  pro- 
viding treatment.'- 

It  is  apparent  from  the  second  sentence  quoted 
above  that  an  employer's  liability  for  failure  to  pro- 
vide medical  treatment  stands  on  no  diff'erent  footing 
than  any  other  compensation  payable  imder  the 
Workmen's  Compensation  Law.  See,  also.  Labor  Code 
§§  3207,  5001.  Damages  for  failure  to  provide  medical 
treatment  could  be  obtained  only  through  the  same 
procedures  as  would  be  used  to  obtain  other  work- 
men's compensation  benefits,  that  is,  by  a  jn-oceeding 
before  the  Industrial  Accident  Conmiission.  Labor 
Code,  §§  5300,  53(V1:.  The  Industrial  Accident  Coimnis- 
sion's  jurisdiction  is  exclusive.  See  Hazelwerdt  v. 
I  n.d  list  rial  Ltiiietmi.  Exchange,  157  Cal.  App.  2d  759, 
and  cases  cited  therein.  Therefore,  appellant  has  no 
claim  which  she  may  assert  in  the  federal  courts.  It 
is  true  that  in  some  states  which  provide  for  enforce- 
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ment  of  their  workmen's  compensation  acts  by  resort 
to  the  courts  of  such  states,  resort  may  be  had  to  the 
federal  courts  where  there  is  diversity.  However,  it 
has  always  been  understood  that  in  states  which  pro- 
vide an  administrative  remedy,  such  as  California,  the 
federal  courts  will  not  take  the  case  except  in  the  form 
of  an  appeal  from  the  administrative  determination 
(see  Fresquez  v.  Fariisworth  &  Chambers  Company 
(10th  Cir.)  238  F.  2d  709;  Valencia  v.  Stearns  Roger 
Mfg.  Co.  (D.C.N.M.),  124  F.  Supp.  670),  if,  in  fact, 
the  federal  courts  will  touch  the  case  at  all.  See 
Decker  v.  Spicer  Mfg.  Division  of  Dana  Corp.  (D.C. 
N.D.  Ohio)  101  F.  Supp.  207. 

Finally,  it  appears  from  her  pleadings  that  appel- 
lant has  already  litigated  her  workmen's  compensation 
rights  before  the  Industrial  Accident  Commission  and 
the  California  courts  and  the  litigation  was  determined 
adversely  to  her.  She  is  therefore  barred  by  principles 
of  res  judicata  from  relitigating  her  claims. 

2.  The  Allegations  in  Appellant's  Pleadings  That  Appellees 
Failed  to  Advise  Her  Mother  of  Her  Alleged  Workmen's 
Compensation  Rights  Fail  to  State  a  Claim  Upon  Which 
Relief  Can  Be  Granted. 

It  appears  from  the  Brouillet  letters  quoted  in  the 
original  complaint  that  when  one  Lockhart  (who  is  al- 
leged to  have  been  a  Transamerica  employee)  was  ad- 
vised by  Brouillet  that  appellant  required  some  funds 
for  treatment,  Lockhaii:  replied  that  appellant's 
former  co-workers  were  unwilling  to  make  any  contri- 
bution. Appellant  says  that  by  failing  to  advise  her 
mother  at  that  time  that  appellant  was  entitled  to 
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workmen's  compensation  benefits,  appellees  commit- 
ted fraud.  We  have  not,  however,  found  any  au- 
thority to  indicate  that  an  employer  is  obligated  to 
inform  an  injured  employee  of  his  workmen's  com- 
pensation rights. 

Appellant  goes  a  step  further  in  her  proposed 
amended  complaint  and  alleges  that  her  employers 
acting  by  and  through  Lockhart  advised  her  mother 
that  appellant  was  entitled  to  no  benefits.  She  does 
not  say  that  appellees  advised  her  mother  that  she 
was  not  entitled  to  workmen's  compensation  benefits, 
but  simply  that  she  was  entitled  to  no  benefits.  It 
would  seem  from  the  Brouillet  letters  quoted  in  the 
original  complaint  that  Lockhart  clearly  meant  that 
she  was  not  entitled  to  any  charitable  benefits.  But 
even  if  appellant  should  allege  that  appellees  advised 
her  mother  that  appellant  was  not  entitled  to  any 
workmen's  compensation  benefits,  this  would  not  con- 
stitute an  actionable  misrepresentation  if  it  were  false 
because  it  would  ])e  a  representation  of  opinion  and 
of  law  (made  by  a  layman  to  her  mother's  lawyer). 
Moreover,  by  the  very  nature  of  the  representation 
it  could  not  be  known  to  be  false  because  it  could  not 
be  certain  that  appellant  had  incurred  her  disability 
as  a  result  of  her  work  or  that  if  she  had  she  would 
have  been  entitled  to  benefits. 

Finally,  it  would  appear  that  the  fraudulent  con- 
cealment of  a  cause  of  action  does  not  create  a  new 
cause  of  action,  but  merely  extends  the  statute  of  lim- 
itations as  to  the  concealed  cause  of  action.  Thus  it 
is  held  that  where  a  defendant  fraudulently  conceals 
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from  plaintiff  the  fact  that  he  has  a  cause  of  action, 
the  statute  of  limitations  is  the  statute  for  the  con- 
cealed cause  of  action  and  not  the  fraud  statute,  al- 
though like  the  fraud  statute  it  does  not  begin  to  run 
until  "discovery".  1  Witkin,  California  Pi'ocedure, 
Actions,  §  173,  p.  686.  The  significance  of  the  distinc- 
tion is  that  if  no  new  cause  of  action  is  created,  then 
the  proper  forum  is  the  Industrial  Accident  Commis- 
sion because  the  complaint  is  essentially  based  upon 
the  Workmen's  Compensation  Law  and  not  upon  the 
law  of  fraud. 

3.  Appellant  Has  Not  Stated  a  Claim  Upon  the  Basis  of  Allega- 
tions That  Appellees  Concealed  the  Evidence  That  Her 
Mother  Had  Given  a  Notice  of  Illness  to  Appellees  in  1939. 

Appellant  has  alleged  that  she  was  unable  to  estab- 
lish her  workmen's  compensation  claim  in  1948  be- 
cause she  was  unable  to  prove  that  a  notice  of  her  ill- 
ness had  been  'given  to  her  employers  in  1939.  She 
claims  that  such  notice  was  contained  in  a  letter  from 
Brouillet  to  Lockhart,  an  employee  of  appellees.  In 
her  proposed  amended  complaint  she  has  alleged  in 
addition  that  her  claim  was  denied  in  1948  because  it 
had  not  been  filed  in  1939.  The  latter  allegation  ap- 
parently has  reference  to  the  fact  that  appellant's 
claim  was  barred  for  failure  to  commence  proceedings 
within  one  year  after  the  injury,  as  required  by  Labor 
Code  §5405.  See,  also  Labor  Code  §§5407,  5408. 
While  appellant  suffered  her  injury  no  later  than 
1939,  she  commenced  her  proceedings  no  earlier  than 
1948.  Her  action  was  therefore  barred  regardless  of 
whether  she  had  evidence  of  notice.    Hence,  she  can- 
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not  predicate  a  cause  of  action  on  the  alleged  conceal- 
ment of  the  evidence  of  notice. 

Even  if  appellant's  claim  had  not  been  barred  by 
the  one  year  statute  of  limitations,  evidence  of  the 
letter  which  she  asserts  was  '^ notice"  would  not  have 
aided  her  in  establishing  her  claim.  The  relevance  of 
notice  is  explained  in  Labor  Code  §  5400,  which  pro- 
vides in  part: 

^'*  *  *  [N]o  claim  to  recover  compensation  under 
this  di^dsion  shall  be  maintained  unless  within 
30  days  after  the  occurrence  of  the  injury  which 
is  claimed  to  have  caused  the  disability  *  *  *  there 
is  served  upon  the  employer  notice  in  writing 
signed  by  the  person  injured  or  someone  in  his 
behalf,  *  *  *." 

However,  it  is  not  any  notice  which  will  suffice.  The 
notice  must  contain  certain  facts  under  Labor  Code 
§  5401,  which  provides : 

' '  The  notice  shall  state : 

(a)  The  name  and  the  address  of  the  person 
injured. 

(b)  The  time  and  the  place  where  the  injury 
occurred. 

(c)  The  nature  of  the  injury." 

The  quotations  of  the  letter  from  Brouillet  to  Lock- 
hart  in  the  original  complaint  do  not  indicate  that 
the  above  requirements  of  a  valid  notice  were  met. 

In  addition,  it  is  provided  in  Labor  Code  §  5402  that 
knowledge  by  the  employer  of  a  claim  of  injun^  re- 
ceived from  any  source  is  equivalent  to  notice  under 
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section  5400.  Labor  Code  §  5403  provides  that  the  fail- 
ure to  give  notice  is  not  a  bar  to  recovery  if  the  em- 
ployer was  not  in  fact  misled  or  prejudiced  by  the 
failure.  Appellant  asserts  that  appellees  should  have 
advised  her  of  her  workmen's  compensation  rights. 
How  could  they  have  done  so  if  they  did  not  know 
she  was  injured  in  connection  with  her  employment? 
And  if  they  knew  such  fact,  how  could  they  have  been 
prejudiced  by  not  receiving  the  notice?  If  they  were 
not  prejudiced,  the  fact  of  whether  notice  was  given 
or  not  would  be  immaterial. 

Furthermore,  it  would  seem  that  regardless  of 
whether  or  not  there  was  in  fact  notice  as  contem- 
plated by  section  5400,  appellant  is  conclusively  barred 
from  showing  that  such  notice  was  given  because  the 
determination  in  the  Industrial  Accident  Commission 
proceedings  that  notice  was  not  given  is  res  judicata 
or  at  least  operates  as  a  collateral  estoppel.  See  ''Res 
Judicata  as  regards  decisions  or  awards  under  the 
workmen's  compensation  acts",  122  A.  L.  R.  550;  see 
also,  Scott  V.  Industrial  Ace.  Com.,  46  Cal.  2d  76; 
French  v.  Rishell,  40  Cal.  2d  477;  Duprey  v.  Shane, 
39  Cal.  2d  781;  Liberty  Mut.  Ins.  Co.  v.  Superior 
Court,  62  Cal.  App.  2d  601 ;  Godman  Bros.  v.  Superior 
Court,  51  Cal.  App.  2d  297. 

Appellant  alleges  that  Brouillet  falsely  testified  that 
the  alleged  notice  had  not  been  given.  She  does  not  al- 
lege that  at  any  time  she  believed  or  relied  upon 
Brouillet 's  testimony.  Furthermore,  appellant  should 
be  deemed  to  know  what  her  mother  as  her  agent 
knew.     Since  she  alleges  that  it  was  her  mother  who 
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contacted  appellant's  employers,  her  mother  must 
have  known  all  about  the  notice.  Moreover,  plaintiff 
admits  in  her  pleadings  that  she  knew  of  the  alleged 
notice  in  1948.  Hence  she  can  not  have  relied  on 
Brouillet's  testimony. 

It  is  plain,  therefore,  that  any  cause  of  action  which 
appellant  might  have  based  upon  the  Brouillet  testi- 
mony is  not  for  fraud  in  the  conventional  sense.  In- 
stead, it  seems  that  plaintiff  seeks  to  predicate  her 
action  simply  on  the  alleged  fact  that  Brouillet  com- 
mitted perjury.  The  law,  however,  does  not  provide 
for  such  an  action  in  the  absence  of  statute.  38  Cal. 
Jur.  2d,  Perjury,  §  53. 


0.    ANY  ACTION  WHICH  APPELLANT  MIGHT  HAVE  HAD  IS 
BARRED  BY  THE  STATUTE  OF  LIMITATIONS. 

1.     The  Civil  Rights  Action  Is  Barred  by  the  Statute  of  Limi- 
tations. 

Appellant's  claim  based  upon  42  U.S.C.  §  1985(3), 
the  civil  rights  statute,  is  barred  by  the  statute  of  lim- 
itations. Since  there  is  no  federal  statute  of  limita- 
tions applicable  to  the  civil  rights  statutes,  it  has  been 
held  that  the  state  statute  of  limitations  applies. 
O'SiiUivan  v.  Felix,  233  U.S.  318;  Wihon  v.  Hinman 
(10th  Cir.),  172  F.  2d  914;  Gordon  v.  Garrson  (D.C. 
E.D.  111.),  77  F.  Supp.  477. 

There  are  several  California  statutes  that  could  con- 
ceivably govern:  Code  of  Ci^dl  Procedure  §338(1) — 
an  action  upon  a  liability  created  by  statute,  other 
than  a  penalty  or  forfeiture ;  Code  of  Civil  Procedure 
§338(4)— fraud;  Code  of  Civil  Procedure  §339(1)— 
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an  action  upon  a  liability  not  founded  upon  an  instru- 
ment in  writing;  Code  of  Civil  Procedure  §343 — an 
action  not  otherwise  provided  for.  The  longest  period 
provided  is  four  years.  Thus  any  action  which  appel- 
lant might  have  had  upon  the  basis  of  the  civil  rights 
statute  expired  in  1943  at  the  latest. 

2.  Any  Claim  Which  Appellant  Might  Have  Which  Is  Before 
the  Court  on  Diversity  Jurisdiction  Is  Also  Governed  by 
California  Law  With  Respect  to  the  Statute  of  Limitations. 

In  addition  to  controlling  with  respect  to  the  statute 
of  limitations  for  the  civil  rights  action,  California 
law  also  governs  as  to  the  period  of  limitations  for 
any  action  appellant  might  have  had  where  jurisdic- 
tion is  based  on  diversity  of  citizenship.  Guaranty 
Trust  Co.  V.  Yo7'k,  326  U.  S.  99;  Ragan  v.  Merchants 
Transfer  d  Warehouse  Co.,  337  U.  S.  530.  Accord- 
ingly, we  must  look  to  California  law  to  determine  if 
any  claim  appellant  might  have  had  based  upon  the 
Workmen's  Compensation  Law  or  based  upon  fraud 
is  barred. 

3.  Any  Action  Based  Upon  a  Claim  for  Workmen's  Compensa- 
tion Is  Barred  by  the  Statute  of  Limitations. 

Any  action  which  appellant  might  have  been  able 
to  bring  upon  the  basis  of  the  Workmen's  Compensa- 
tion Law  expired  at  the  latest  in  1940  under  Labor 
Code  §§  5405,  5407,  5408. 

4.  Any  Action  Which  Appellant  Might  Have  Had  for  Fraud  Is 
Barred  by  the  Statute  of  Limitations. 

The  acts  which  appellant  alleges  constituted  fraud 
by  appellee  occurred  in  1939.    Subsection  4  of  section 
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338  of  the  Code  of  Civil  Procedure  provides  a  three 
year  statute  of  limitations  for  actions  grounded  upon 
fraud.  Any  action  which  appellant  might  possibly 
have  had  for  fraud  was  therefore  prima  facie  barred 
in  1942. 

However,  the  statute  also  provides  that  ''[t]he 
cause  of  action  in  such  case  [shall]  not  be  deemed  to 
have  accrued  imtil  the  discovery,  by  the  aggrieved 
party,  of  the  facts  constituting  the  fraud  ..."  This 
discovery  provision  has  been  interpreted  in  many  Cal- 
ifornia cases.  These  cases  hold  that  the  statute  com- 
mences rimning  when  the  plaintiff  in  the  exercise  of 
reasonable  diligence  should  have  discovered  his  cause 
of  action.  They  also  lay  down  strict  rules  regarding 
the  pleading  of  discovery.  This  has  been  summarized 
in  1  Witkin,  California  Procedure,  Actions,  §  143,  pp. 
652-653: 

''C.C.P.  338(4)  adds  the  statement  (commonly 
found  in  fraud  statutes  of  limitation :  see  63  Harv. 
L.  Rev.  1217)  :  'The  cause  of  action  in  such  case 
not  to  be  deemed  to  have  accrued  until  the  dis- 
covery, by  the  aggrieved  party,  of  the  facts  consti- 
tuting the  fraud  or  mistake.'  Literally  interpre- 
ted, this  language  would  give  the  plaintiff  an  un- 
limited period  to  sue  if  he  could  establish  ig- 
norance of  the  facts.  But  the  courts  have  read 
into  the  statute  a  duty  to  exercise  diligence  to  dis- 
cover the  facts.  The  rule  is  that  the  plaintiff 
must  plead  and  prove  the  facts  showing:  (a) 
Lack  of  knowledge,  (b)  Lack  of  means  of  obtain- 
ing knowledge  (in  the  exercise  of  reasonal)le  dili- 
gence the  facts  could  not  have  been  discovered  at 
an  earlier  date),  (c)  How  and  when  he  did  actu- 
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ally  discover  the  fraud  or  mistake.  Under  this 
rule  constructive  or  presumed  notice  or  knowledge 
are  equivalent  to  knowledge.  So,  when  the  plain- 
tiff has  notice  or  infonnation  of  circumstances  to 
put  a  reasonable  person  on  inquiry,  or  has  the  op- 
portunity to  obtain  knowledge  from  sources  open 
to  his  investigation  (such  as  public  records  or 
corporation  books),  the  statute  commences  to  run. 
Many  cases,  both  old  and  new,  strictly  apply  these 
requirements  to  bar  actions  brought  after  lapse 
of  the  3-year  period.  ..." 

Witkin  cites  an  army  of  cases  for  the  above  state- 
ments, including  the  oldest  and  best  known.  Lady 
Washington  Consol,  Co.  v.  Wood,  113  Cal.  482.  The 
California  rules  for  pleading  discovery,  of  course, 
apply  in  the  federal  courts  when  the  California  stat- 
ute of  limitations  is  applicable.  Prentiss  v.  McWhir- 
ter  (9th  Cir.),  63  F.  2d  712;  Sears,  Roebuck  d  Co.  v. 
Blade  (D.C.S.D.  Cal.),  123  F.  Supp.  131. 

Appellant  has  not  alleged  lack  of  knowledge  of  the 
facts  as  she  must  in  order  to  escape  the  bar  of  the 
statute  of  limitations.  More  important,  her  pleadings  jj 
clearly  show  that  she  could  not  amend  to  allege  lack 
of  knowledge,  for  she  had  already  affirmatively  alleged 
that  she  knew  of  the  asserted  fraud  in  1948.  It  is 
true  that  she  has  alleged  that  she  was  unable  to  obtain 
the  evidence  she  thought  would  substantiate  her  claims 
until  1953.  However,  as  the  District  Court  correctly 
pointed  out  in  its  order  denying  appellant's  motion 
to  file  her  proposed  amended  complaint,  the  statute 
of  limitations  for  an  action  within  a  plaintiff's  knowl- 
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edge  is  not  tolled  while  he  searches  for  evidence  to 

support  it.    The  court  stated : 

*'It  is  true  that  fraudulent  concealment  of  a  claim 
for  relief  is  sufficient  to  toll  the  statute  of  limi- 
tations. Kimball  v.  Pacific  Gas  &  Electric  Co., 
220  C.  203.  However,  it  is  also  true  that  the  stat- 
ute governing  the  commencement  of  actions  will 
start  to  run  when  the  plaintiff  becomes  aware  of 
the  claim  for  relief.  The  plaintiff  has  here  con- 
fused the  discovery  of  the  claim  for  relief  with 
the  discovery  of  the  evidence  which  would  sub- 
stantiate that  claim. 

''Consequently,  inasmuch  as  it  appears  af- 
firmatively from  the  face  of  the  proposed 
amended  complaint  that  plaintiff  was  aware  of 
her  claim  for  relief  in  1948,  but  did  not  file  the 
action  until  1955,  that  the  claim  is  barred  by  Cali- 
fornia Code  of  Civil  Procedure  §338 [4]." 

5.     The  Statutes  of  Limitation  for  Actions  Not  Based  Upon 
Fraud  Commenced  Running*  at  the  Latest  in  1948. 

It  is  true  that  the  statute  of  limitations  for  actions 
not  themselves  based  upon  fraud  may  be  tolled  by 
fraudulent  concealment  of  the  causes  of  action.  How- 
ever, the  pleading  requirements  for  tolling  the  statute 
for  fraudulent  concealment  are  the  same  as  the 
pleading  requirements  where  an  action  for  fraud 
is  brought  more  than  three  years  after  the  fraud. 
See  1  Witkin,  California  Procedure,  Actions,  §  173, 
pp.  685-686;  31  Cal.  Jur.  2d,  Lunitation  of  Actions, 
§  202.  Consequently,  the  period  of  limitations  for  any 
action  appellant  might  have  had  would  have  com- 
menced rmining  at  the  latest  in  1948,  when  appellant 
admittedly  knew  of  her  alleged  cause  of  action. 
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6.     The  Defense  of  the  Statute  of  Limitations  May  Be  Raised  by 
a  Motion  to  Dismiss. 

Where  a  complaint  shows  on  its  face,  as  all  of  ap- 
pellant's pleadings  did,  that  the  statute  of  limitations 
has  run,  it  fails  to  state  a  claim  upon  which  relief 
can  be  granted.  Consequently,  the  defense  of  the 
statute  of  limitations  in  such  instances  may  be  raised 
by  a  motion  to  dismiss.  Sukow  Borax  Mines  Consoli- 
dated V.  Borax  Consolidated  (9th  Cir.),  185  F.  2d  196; 
Kincheloe  v.  Farmer  (7th  Cir.),  214  F.  2d  604;  Gos- 
sard  V.  Gossard  (10th  Cir.),  149  F.  2d  111;  Sears, 
Roebuck  &  Co.  v.  Blade  (D.C.S.D.Cal.),  123  F.  Supp. 
131;  Ahram  v.  San  Joaquin  Cotton  Oil  Co.  (D.C.S.D. 
Cal.),  46  F.  Supp.  969. 


D.    THE  MOTION  TO  DISMISS  WAS  FILED  WITHIN 
THE  ALLOWABLE  PERIOD. 

Since  this  appellee's  motion  to  dismiss  was  filed 
within  the  time  extended  by  the  District  Court,  there 
can  be  no  question  of  any  of  its  rights  being  waived 
by  failure  to  plead  within  twenty  days  of  the  service 
of  the  complaint.  Moreover,  lack  of  jurisdiction  and 
failure  to  state  a  claim  are  never  waived. 


CONCLUSION. 

Appellant's  pleadings  fail  to  show  jurisdiction  in 
the  federal  courts.  Moreover,  they  fail  even  to  allege 
a  claim  upon  which  relief  could  be  granted  in  any 
court,  federal  or  state.   Most  important,  they  affirma- 
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tively  show  that  under  no  circumstances  could  appel- 
lant amend  to  cure  these  defects.  Accordingly,  ap- 
pellee Transamerica  Corporation  requests  that  the 
order  of  the  District  Court  dismissing  appellant's  ac- 
tion be  affirmed. 

Dated,  December  23,  1958. 

Respectfully  submitted, 

Christopher  M.  Jenks, 
Orrick,  Dahlquist,  Herrin^gton 
&  sutcliffe, 
Attorneys  for  Appellee 
Transamenca  Corporation, 
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Opinion  Below 

There  is  no  reported  opinion  of  the  District  Court ;  how- 
ever, the  opinion  of  the  Court  is  fully  stated  in  the  Memo- 
randum and  Order  dated  January  28,  1958,  dismissing  the 
action  (Record  on  Apjoeal,  hereinafter  designated  R.,  Doc. 
20). 


2 
I. 

Statement  as  to  Jurisdiction 

1.  The  District  Court  did  not  have  jurisdiction  and  hence  the 
dismissal  of  the  action  was  proper. 

2.  This  Court  lacks  jurisdiction  because  (a)  the  notice  of  appeal 
to  the  principal  order  appealed  fronn  was  filed  too  late  as  to  Appel- 
lee Bank  and   (b)  the  other  orders  appealed  from  were  not  final. 

1.  THE  DISTRICT  COURT  DID  NOT  HAVE  JURISDICTION  AND 
HENCE  THE  DISMISSAL  OF  THE  ACTION  WAS  PROPER. 

The  principal  order  appealed  from  and  tlie  only  possible 
final  order  is  the  Memorandum  and  Order  of  the  District 
Court  dated  January  28,  1958  dismissing  the  action  (R. 
Doc.  20),  and  the  sole  question  involved  is  whether  or  not 
the  District  Court  had  jurisdiction.  Since  this  question 
represents  the  principal  issue  in  this  case  on  appeal  (if 
this  court  has  jurisdiction  as  to  Appellee  Bank),  it  is  con- 
sidered hereinafter  under  Argument. 

2.  THIS  COURT  LACKS  JURISDICTION  BECAUSE  (A)  THE 
NOTICE  OF  APPEAL  TO  THE  PRINCIPAL  ORDER  APPEALED 
FROM  WAS  FILED  TOO  LATE  AS  TO  APPELLEE  BANK  AND 
(B)  THE  OTHER  ORDERS  APPEALED  FROM  WERE  NOT 
FINAL. 

The  principal  order  appealed  from  is  that  entitled  "Mem- 
orandum and  Order"  dated  January  28,  1958,  based  on 
defendants'  IMotion  to  Dismiss  for  Lack  of  Jurisdiction. 
Thus  the  normal  time  for  filing  a  Notice  of  Appeal  would 
expire  after  thirty  days,  i.e.,  on  February  27,  1958  [Rule 
73(a)]  unless  otherwise  extended.  The  Notice  of  Appeal 
was  actually  not  filed  until  May  16, 1958. 

The  time  in  which  a  notice  of  appeal  may  be  filed  may 
of  course  be  extended  by  the  filing  of  a  motion  under  the 
provisions  of  Rule  50(b)  granting  or  denying  a  motion  for 
judgment;  or  52(b)  to  amend  or  make  additional  findings 
of  fact;  or  Rule  59  to  alter  or  amend  the  judgment  or  as 
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to  a  new  trial.  [Rule  73(a)].  Such  motions  must  be  made 
within  ten  days  from  the  order  at  which  such  motions  are 
directed.  The  only  subsequent  motion  filed  by  Appellant 
that  would  appear  to  be  possibly  within  this  category  and 
time  is  the  motion  entitled  "Motion  to  Set  Aside  Order  of 
Dismissal  and  for  Leave  to  File  Amended  Complaint"  filed 
on  February  7,  1958.  Assuming  for  the  sake  of  argument 
that  this  motion  falls  within  the  classification  specified  in 
Rule  59(e)  as  a  motion  to  alter  or  amend  a  judgment,  it 
should  be  observed  that  this  motion  relates  only  to  Trans- 
america  Corporation  and  not  to  Appellee  Bank  of  America 
National  Trust  and  Savings  Association.  Indeed  to  effec- 
tuate the  end  sought  by  Appellant  in  this  motion  it  was 
necessary  that  the  action  remain  dismissed  as  to  Appellee 
bank.  The  whole  purpose  of  this  motion  was  to  avoid  the 
jurisdictional  difficulty  inherent  because  Appellee  bank  was 
a  party  and  to  direct  the  action  solely  against  Transamerica 
Corporation  since  in  this  manner  jurisdiction  in  the  Dis- 
trict Court  could  be  obtained.  Appellee  bank  was  not  a 
party  to  this  motion.  It  seems  clear  then  that  in  so  far  as 
Appellee  bank  is  concerned,  no  motion  was  filed  which 
affected  it  within  ten  days  from  January  28,  1958.  Thus 
the  conclusion  is  that  as  to  Appellee  bank  the  Notice  of 
Appeal  was  filed  too  late. 

This  motion  to  set  aside  the  dismissal  and  to  file  an 
amended  complaint  was  in  any  event  denied  under  a  Memo- 
randum and  Order  dated  and  filed  April  18,  195S.  (R.  Doc. 
22)  Although  plaintiff  has  designated  this  particular  order 
as  appealed  from  in  her  Notice  of  Appeal,  it  appears  clearly 
that  this  order  is  of  a  procedural  nature  and  not  a  final 
order  subject  to  appeal  under  the  provisions  of  28  T^SC 
1291. 

In  so  far  as  the  motion  was  an  effort  to  set  aside  the  dis- 
missal, the  language  of  this  court  in  Hicks  r.  Bekins  Mov- 
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1.  The  District  Court  did  not  have  jurisdiction  and  hence  the 
dismissal  of  the  action  was  proper. 

2.  This  Court  lacks  jurisdiction  because  (a)  the  notice  of  appeal 
to  the  principal  order  appealed  from  was  filed  too  late  as  to  Appel- 
lee Bank  and   (b)  the  other  orders  appealed  from  were  not  final. 

1.      THE  DISTRICT  COURT  DID  NOT  HAVE  JURISDICTION  AND 
HENCE  THE  DISMISSAL  OF  THE  ACTION  WAS  PROPER. 

The  principal  order  appealed  from  and  the  only  possible 
final  order  is  the  Memorandum  and  Order  of  the  District 
Court  dated  January  28,  1958  dismissing  the  action  (R. 
Doc.  20),  and  the  sole  question  involved  is  whether  or  not 
the  District  Court  had  jurisdiction.  Since  this  question 
represents  the  principal  issue  in  this  case  on  appeal  (if 
this  court  has  jurisdiction  as  to  Appellee  Bank),  it  is  con- 
sidered hereinafter  under  Argument. 


2.  THIS  COURT  LACKS  JURISDICTION  BECAUSE  (A)  THE 
NOTICE  OF  APPEAL  TO  THE  PRINCIPAL  ORDER  APPEALED 
FROM  WAS  FILED  TOO  LATE  AS  TO  APPELLEE  BANK  AND 
(B)  THE  OTHER  ORDERS  APPEALED  FROM  WERE  NOT 
FINAL. 

The  principal  order  ai^pealed  from  is  that  entitled  "Mem- 
orandum and  Order"  dated  January  28,  1958,  based  on 
defendants'  Motion  to  Dismiss  for  Lack  of  Jurisdiction. 
Thus  the  normal  time  for  filing  a  Notice  of  Appeal  would 
expire  after  thirty  days,  i.e.,  on  February  27,  1958  [Rule 
73(a)]  unless  otherwise  extended.  The  Xotice  of  Appeal 
Avas  actually  not  filed  until  May  16, 1958. 

The  time  in  which  a  notice  of  appeal  may  be  filed  may 
of  course  be  extended  by  the  filing  of  a  motion  under  the 
provisions  of  Rule  50(b)  granting  or  denying  a  motion  for 
judgment;  or  52(b)  to  amend  or  make  additional  findings 
of  fact;  or  Rule  59  to  alter  or  amend  the  judgment  or  as 
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to  a  new  trial.  [Rule  73 (a)  1.  Such  motions  must  be  made 
within  ten  days  from  the  order  at  which  such  motions  are 
directed.  The  only  subsequent  motion  filed  by  Appellant 
that  would  appear  to  be  possibly  within  this  category  and 
time  is  the  motion  entitled  "Motion  to  Set  Aside  Order  of 
Dismissal  and  for  Leave  to  File  Amended  Complaint"  filed 
on  February  7,  1958.  Assuming  for  the  sake  of  argument 
that  this  motion  falls  within  the  classification  specified  in 
Rule  59(e)  as  a  motion  to  alter  or  amend  a  judgment,  it 
should  be  observed  that  this  motion  relates  only  to  Trans- 
america  Corporation  and  not  to  Appellee  Bank  of  America 
National  Trust  and  Savings  Association.  Indeed  to  effec- 
tuate the  end  sought  by  Api>ellant  in  this  motion  it  was 
necessary  that  the  action  remain  dismissed  as  to  Appellee 
bank.  The  whole  purpose  of  this  motion  was  to  avoid  tlie 
jurisdictional  difficulty  inherent  because  Appellee  bank  was 
a  party  and  to  direct  the  action  solely  against  Transamerica 
Corporation  since  in  this  manner  jurisdiction  in  the  Dis- 
trict Court  could  be  obtained.  Appellee  bank  was  not  a 
party  to  this  motion.  It  seems  clear  then  that  in  so  far  as 
Appellee  bank  is  concerned,  no  motion  was  filed  which 
affected  it  within  ten  days  from  January  28,  1958.  Thus 
the  conclusion  is  that  as  to  Appellee  bank  the  Notice  of 
Appeal  was  filed  too  late. 

This  motion  to  set  aside  the  dismissal  and  to  file  an 
amended  complaint  was  in  any  event  denied  under  a  Memo- 
randum and  Order  dated  and  filed  April  18,  1958.  (R.  Doc. 
22)  Although  plaintiff  has  designated  this  particular  order 
as  appealed  from  in  her  Notice  of  Appeal,  it  appears  clearly 
that  this  order  is  of  a  procedural  nature  and  not  a  final 
order  subject  to  appeal  under  the  provisions  of  28  USC 
1291. 

In  so  far  as  the  motion  was  an  effort  to  set  aside  the  dis- 
missal, the  language  of  this  court  in  Hicks  v.  Bekins  Mov- 


ing  S  Storage  Co.,  115  F.2d  406,  409  (9th  Cir.  1940)  appears 

to  be  apposite  and  is  as  follows : 

"On  the  attempted  appeal  from  the  order  of  the 
court  below  denying  plaintiff's  motion  to  vacate  the 
order  of  dismissal,  it  is  to  be  observed  that,  save  in 
certain  instances  or  exceptions  not  now  material,  this 
court  has  the  jurisdiction  to  review^  only  final  decisions. 
28  U.S.C.A.  §  225.  An  order  of  dismissal  is  a  final 
judgment  from  which  an  appeal  will  lie.  Colorado 
Eastern  Ry.  Co.  v.  Union  Pac.  Ry.  Co.,  supra;  Wilson 
v.  Republic  Iron  &  Steel  Co.,  et  al.,  257  U.S.  92,  96,  42 
S.Ct.  35,  QQ  L.Ed.  144.  But  an  order  denying  a  motion 
to  vacate  an  order  of  dismissal  is  not  such  a  final 
order  for  it  is  'The  general  rule  is  that  no  appeal  will 
lie  from  an  order  denying  a  motion  to  vacate  or  modify 
a  judgment,  decree,  or  order  [Cases  cited.]'  Republic 
Supply  Co.  of  Calif,  v.  Richfield  Oil  Co.  of  Calif.,  9 
Cir.,  l\  F.2d  909,  910.  See  also  Bensen  v.  United  States, 
9  Cir.,  93  F.2d  749.  In  the  circumstances,  therefore, 
we  have  no  alternative  but  to  dismiss  the  appeal  in 
No.  9510." 

See  also  Simons  v.  United  States,  162  F.2d  905  (9th  Cir. 
1947) 

Again  an  order  denying  leave  to  file  an  amended  com- 
plaint is  not  an  appealable  order.  Kulesza  v.  Blair,  41  F.2d 
439  (7th  Cir.  1930)  Cert.  den.  282  U.S.  883.  Although  the 
case  involved  the  question  of  amending  an  answer,  the  logic 
as  to  the  (luestion  of  appealability  would  be  the  same  and 
this  court  has  held  that  an  order  denying  leave  to  file  an 
amendment  to  an  answer  is  not  a  final  order  and  thus  not 
appealable.  Hancock  Oil  Co.  v.  Universal  Oil  Products  Co., 
120  F.2d  959  (9th  Cir.  1941)  Cert.  den.  314  U.S.  666. 

Appellant  has  also  appealed  from  the  Amendment  to 
Memorandum  and  Order  dated  and  filed  May  7,  1958  (R. 
Doc.  30)  in  response  to  Appellant's  Motion  to  Amend  the 
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Order  of  April  18,  1958.  Once  again  it  is  apparent  from 
the  eases  already  cited  that  this  Order  is  of  a  procedural 
and  corrective  nature  and  not  final  in  the  sense  of  being 
appealable. 

The  next  order  specifically  appealed  from  is  the  Memo- 
randum and  Order  dated  May  12,  1958,  and  filed  May  13, 
1958  (R.  Doc.  34),  in  response  to  Appellant's  earlier  "Mo- 
tion for  Relief  from  Order  under  Rule  60(b)  [newly  dis- 
covered evidence]."  (R.  Doc.  31)  This  motion  was  recog- 
nized by  the  court  as  being  a  procedural  imiDossibility 
under  the  facts  of  this  case.  In  this  connection  the  District 
Court  stated :  (R.  Doc.  34,  p.  2) 

''The  plaintiff  ha?  stated  in  the  document  now  before 
the  Court  that  she  will  move  for  relief  from  the  afore- 
mentioned orders  under  the  provisions  of  Rule  60(b) 
Federal  Rules  of  Civil  Procedure  'on  the  gromid  that 
plaintiff  has  discovered  new  evidence.'  The  rule  reads 
as  follows : 

"  'On  motion  and  upon  such  terms  as  are  just,  the 
court  may  relieve  a  party  or  his  legal  representative 
from  a  final  judgment,  order,  or  proceeding  for  the 
follo^\'ing  reasons:  *  *  *  (O)  newly  discovered  evi- 
dence which  by  due  diligence  could  not  have  been 
discovered  in  time  to  move  for  a  neAv  trial  under 
Rule  59(b);***' 

**There  has  never  been  a  trial  in  this  action,  nor  the 
introduction  of  any  evidence ;  the  matter  was  dismissed 
upon  the  state  of  the  pleadings,  from  wliich  it  appears 
that  the  Court  is  "\\ithout  jurisdiction  in  the  matter.  In- 
asmuch as  it  is  impossible  for  the  plaintiff  to  move  for 
a  new  trial,  the  document  must  be  taken  as  something 
in  the  nature  of  a  petition  for  a  rehearing." 


Since  the  circumstances  Avhich  would  permit  a  motion 
under  Rule  60(b)  did  not  exist  the  motion .a^ either  a  nullity 
or  to  have  standing  would  have  to  be  treated  as  a  motion  for 


rehearing.  Considering  the  motion  as  essentially  one  for  a 
rehearing  and  which  challenges  the  correctness  of  the  order 
of  dismissal,  its  denial  would  not  be  an  appealable  order.  In 
United  States  v.  Mmclumy,  156  F.2d  19G,  197  (8th  Cir. 
1946)  the  court  said: 

"A  timely  motion  which  challenges  the  correctness  of 
a  judgment  or  order  is  intended  to  afford  the  trial  court 
an  opportunity  to  reconsider  its  action  in  entering  the 
judgment  and  to  amend  it.  The  motion  merely  post- 
pones the  finality  of  the  judgment  and  extends  the  time 
for  appeal  from  the  judgment.  An  appeal  from  the  de- 
nial of  such  a  motion  is  not  an  appeal,  or  the  equivalent 
of  an  appeal,  from  the  judgment  or  order  the  modifica- 
tion of  which  is  sought.  In  re  Schulte-United,  Inc.,  8 
Cir.,  59  F.2d  553,  559 ;  State  of  IMissouri  v.  Todd,  8  Cir., 
122  F.2d  804,  806;  Jones  v.  Thompson,  8  Cir.,  128  F.2d 
888,  889;  Brown  v.  Thompson,  8  Cir.,  150  F.2d  171, 172- 
173.  The  appeal  lies  from  the  final  judgment  or  order 
challenged  by  the  motion,  and  not  from  the  District 
Court's  refusal  to  modify  it.  Pfister  v.  Northern  Illinois 
Finance  Corp.,  317  U.S.'  144,  149,  150  63  S.Ct.  133,  87 
L.Ed.  146;  Bowman  v.  Loperena,  311  U.S.  262,  266,  61 
S.Ct.  201,  85  L.Ed.  177;  Wayne  United  Gas  Co.  v. 
Owens-Illinois  Glass  Co.,  300  U.S.  131,  137,  57  S.Ct. 
382,  81  L.Ed.  557 ;  Conboy  v.  First  National  Bank  of 
Jersey  City,  203  U.S.  141,  145,  27  S.Ct.  50,  51  L.Ed. 
128;  Alexander  v.  Special  School  District  of  Boone- 
ville,  8  Cir.,  132  F.2d  355,  358;  Brown  v.  Thompson, 
supra,  150  F.2d  171,  pages  172-173." 

The  last  Memorandum  and  Order  appealed  from  dated 
and  filed  on  May  19,  1958  (R.  Doc.  38),  was  a  denial  of  thej 
last  motion  made  by  Appellant  based  on  Rule  60(b) 
[fraud].  It  is  true  that  in  certain  situations  the  courts  have! 
considered  the  denial  of  a  motion  based  upon  fraud  as  an 
appealable  order  on  the  theory  that  there  was  in  effect  anj 


independent  action  arising  out  of  the  fraud ;  however,  such 
facts  do  not  appear  in  this  case.  The  only  so  called  fraud 
alleged,  as  indicated  by  the  affidavit  of  appellant  filed  in 
support  of  her  motion,  is  stated  as  follows : 

"That  on  January  16,  1956,  or  on  the  actual  date  of 
the  hearing  of  defendants'  motions  to  dismiss  filed  in 
the  above  cause,  which  admitted  and  conceded  all  of 
the  facts  of  plaintiff's  complaint  to  be  true,  George 
Chadwick,  Jr.  in  the  presence  of  this  plaintiff,  and  affi- 
ant, told  the  above  entitled  court  that  'if  all  of  the  facts 
stated  by  plaintiff  were  admitted  to  be  true,  this  would 
be  of  no  benefit  to  plaintiff.' "  (R.  Doc.  35,  p.  2  of  at- 
tached affidavit) 

A  simple  reading  of  the  above  is  sufficient  to  indicate  that 
what  has  been  termed  fraud  is  no  fraud  at  all.  The  quoted 
statement  made  in  connection  witli  the  argument  on  the 
motion  to  dismiss  was  of  course  entirely  true  since,  as  found 
by  the  District  Court  and  as  hereinafter  indicated  in  the 
Argument,  Appellant  had  not  stated  a  cause  of  action  within 
the  jurisdiction  of  the  District  Court.  A  statement  by  coun- 
sel of  the  theory  upon  which  he  is  proceeding  is  certainly 
not  fraud  in  any  sense  of  the  word. 

In  conclusion  as  to  the  jurisdiction  of  this  court  on  this 
appeal  it  may  be  said : 

(a)  As  to  the  order  of  January  28,  1958,  the  notice 
of  appeal  as  to  Appellee  bank  was  filed  too  late. 

(b)  The  other  orders  appealed  from  were  not  final 
orders  under  28  USC  1291. 

It  is  therefore  submitted  that  the  sole  jurisdiction  of  this 
court  is  to  dismiss  this  appeal  in  so  far  as  Appellee  bank 
is  concerned. 
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II. 

Statement  of  the  Case 

Appellant  filed  in  the  District  Court  a  Complaint  naming 
Appellee  bank  and  Transamerica  Corporation  as  defend- 
ants. This  Complaint  charged  Appellees  with  mistreatment 
of  the  Appellant  as  an  employee  and  also  charged  Appellee 
bank  with  violation  of  the  national  banking  laws. 

Appellees  moved  to  dismiss  the  Complaint  because  of  lack 
of  jurisdiction  in  the  District  Court  and  this  Motion  was 
granted  by  the  District  Court  (Memorandum  and  Order  of 
January  28,  1958)  on  the  grounds  that  there  was  no  diver- 
sity of  citizenship  and  no  federal  question. 

Subsequent  to  the  Memorandum  and  Order  of  January 
28,  1958,  Appellant  filed  four  motions  all  of  which  were 
attacks  in  one  way  or  another  on  the  order  dismissing  the 
action.  (See  foregoing  statement  as  to  jurisdiction  for  an 
indication  of  the  nature  of  each  motion).  Except  in  a  single 
instance  where  the  District  Court  substituted  certain  lan- 
guage for  that  used  in  a  prior  order,  all  of  Appellant's  mo- 
tions were  denied  by  the  District  Court  and  Appellant  has 
appealed  from  the  order  of  dismissal  of  January  28,  1958, 
and  from  all  of  the  subsequent  orders  denying  Appellant's 
motions. 

III. 
Argument 

Assuming  for  the  purposes  of  argument  that  this  court 
has  jurisdiction  as  to  Appellee  bank  to  hear  this  appeal, 
there  appears  to  be  no  question  but  that  the  District  Court 
was  correct  in  dismissing  the  action  based  upon  a  lack  of 
diversity  of  citizenship  and  failure  to  state  a  federal  ques- 
tion. 
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(1)   THE  QUESTION  AS  TO  DIVERSITY  OF  CITIZENSHIP. 

It  is  clear  that  for  the  purposes  of  jurisdiction  in  the 
federal  courts  a  national  bank  is  considered  to  be  a  citizen 
of  the  state  wherein  it  is  located.  Both  Appellant  and  Appel- 
lee bank  are  citizens  of  California.  Appellant  has  called 
attention  to  12  USC  94  which  is  primarily  a  venue  statute, 
but  has  ignored  28  USC  1348  which  reads  as  follows : 

"The  district  courts  shall  have  original  jurisdiction 
of  any  civil  action  commenced  b^^  the  United  States, 
or  by  direction  of  any  officer  thereof,  against  any  na- 
tional banking  association,  any  civil  action  to  wind  up 
the  affairs  of  any  such  association,  and  any  action  by 
a  banking  association  established  in  the  district  for 
which  the  court  is  held,  under  chapter  2  of  Title  12,  to 
enjoin  the  Comptroller  of  the  Currency,  or  any  receiver 
acting  under  his  direction,  as  provided  by  such  chapter. 
"All  national  banking  associations  shall,  for  the  pur- 
poses of  all  other  actions  by  or  against  them,  be  deemed 
citizens  of  the  States  in  which  they  are  respectively 
located." 

The  language  of  the  District  Court  in  its  Memorandum 
and  Order  of  January  28,  1958,  covers  this  situation  so  well 
that  it  is  quoted  herein :  (R.  Doc.  20,  p.  3) 

"It  is  a  fundamental  rule  in  the  federal  courts  that 
where  jurisdiction  is  claimed  to  arise  from  diversity  of 
citizenship  of  the  parties  and  there  are  several  parties 
plaintiff  or  defendant,  and  the  parties  on  the  same  side 
are  citizens  of  different  states,  that  all  parties  on  the 
same  side  must  be  capable  of  suing  or  lieing  sued 
within  the  district  where  the  action  is  brought.  In 
this  case,  each  defendant  must  be  liable  to  suit  in  this 
Court ;  otherwise,  the  controversy  would  not  be  among 
citizens  of  different  states.  See:  Shainicald  i\  Leicis, 
108  U.S.  158,  2  S.Ct.  385,  7  L.Ed.  691;  Sewing  Machine 
Go's  Case,  18  Wall.  553,  21  L.Ed.  914;  Siceenei/  r. 
Carter  Oil  Co.,  199  U.S.  252,  26  S.Ct.  55,  50  L.Ed.  158. 
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"Plaintiff  has  urged  that  defendant  Bank  of  America 
is  a  'subsidiary',  'a  mere  instrumentality'  of  defendant 
Transamerica,  that  Transamerica  is  'the  real  party  de- 
fendant', and  has  asked  that  the  Court  ignore  the  Bank 
of  America  as  a  legal  entity.  Disregarding  the  question 
of  whether  the  doctrine  of  the  law  of  Corporations 
knoMTi  as  'Alter  Ego'  or  'Piercing  the  Corporate  Veil' 
will  apply  equally  well  to  an  unincorporated  banking 
association  as  to  a  corporation,  there  are  not  sufficient 
allegations  in  any  of  plaintiff's  pleadings  to  suggest 
that  the  Bank  of  America  is  not  an  identifiable  and 
separate  legal  entity,  nor  that  the  Court  would  be 
justified  in  submerging  the  identity  of  Bank  of  America 
\\'itliin  that  of  Transamerica.  Indeed,  inasmuch  as  plain- 
tiff has  named  the  Bank  of  America  as  a  party  de- 
fendant in  her  action,  there  is  no  need  for  the  Court 
to  make  such  a  finding  as  she  proposes.  The  Court  will 
not  base  jurisdiction  upon  the  ground  that  one  of  the 
named  defendants  is  no  defendant  at  all. 

"It  follows  that  inasmuch  as  there  is  no  diversity 
of  citizenship  between  plaintiff  and  defendant  Bank  of 
America,  the  Court  has  no  discretion  in  the  matter,  and 
finds  that  it  has  no  jurisdiction  over  the  controversy 
on  the  basis  of  diversity  of  citizenship  of  the  parties." 

(2)   THE    QUESTION    OF    WHETHER    A    FEDERAL    QUESTION 
EXISTS. 

(a)   The  Civil  Righfs  Statute  as  a  basis  for  jurisdiction. 

Once  again  the  statement  by  the  District  Court  in  its 
Memorandum  and  Order  of  January  28,  1958,  appears  to 
consider  and  answer  this  question  fully.  The  joertinent  por- 
tion of  the  Memorandum  follows  (R.  Doc.  20,  p.  4) 

"Plaintiff  has  alleged  that  the  jurisdiction  of  the 
Court  may  be  found  in  42  U.S.C.A.  §  1985(3),  a  section 
of  the  Civil  Bights  statutes  concerning  conspiracies 
which  deprive  individuals  of  the  several  rights  and 
privileges  Avhich  they  enjoy  as  citizens  of  the  United 
States  of  America.  Although  the  statute  was  originallv 
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intended  by  Congress  as  a  protection  and  guaranty  of 
equality  under  the  law  for  the  members  of  the  various 
races,  subse(iuent  interpretation  of  the  enactment  has 
brought  under  its  aegis  all  of  those  groups  and  classes 
which  conform  to  the  necessary  standards  of  'reason- 
able classification'  \^itllin  the  national  social  structure. 
The  statute  protects  the  individual  against  a  conspiracy 
designed  to  deprive  him  of  the  e(iual  protection  of 
the  laws,  or  of  equal  privileges  and  inununities  under 
the  laws ;  it  is  not  a  catch-all  omnibus  which  authorizes 
the  recovery  of  damages  from  one  individual  for  his 
trespass  against  another ;  rather,  it  is  directed  toward 
any  state  action  or  any  act  which  is  done  under  'color 
of  state  law.'  See:  Collins  v.  Hardyman,  341  U.S.  651, 
71  S.  Ct.  937,  95  L.  Ed.  1253.  Although  plaintiff  has 
included  the  phrase — 'under  color  of  state  law' — \\-ithin 
her  pleadings,  there  is  no  showing  that  the  defendants 
acted  in  other  than  individual  capacities.  Making  rep- 
resentations to  a  state  official,  even  in  a  report  required 
by  law,  is  not  acting  'under  color  of  law'  A\-ithin  the  Civil 
Eights  statutes.  Schafte  v.  Intl.  All.  of  Theatrical 
Stage  Employees  &  Moving  Picture  Operators  of  U.  S. 
£  Canada,  182  F.2d  158,  re.  den.  183  F.2d  685,  Cert, 
den.  340  U.S.  827,  71  S.  Ct.  64,  95  L.  Ed.  60S,  re.  den. 
340  U.S.  885,  71  S.  Ct.  194,  95  L.  Ed.  643. 

"In  a  recent  Alabama  case  in  the  Federal  Court,  a 
plaintiff  complained  that  the  defendants  had  conspired 
to  and  did,  cause  her  to  be  declared  insane  by  an 
Alabama  Probate  Court  when  she  was  in  fact  sane, 
caused  her  to  be  confined  and  denied  her  a  right  to  be 
heard.  The  facts  are  remarkably  similar  to  those  al- 
leged by  plaintiff  Claudia  Waller  Walker.  Plaintiff  in 
the  Alabama  case  then  filed  suit  in  the  United  States 
District  Court  and  claimed  that  she  was  entitled  to 
relief  under  the  same  Civil  Rights  statute.  The  Court 
stated : 

"  'That  section  i  referring  to  42  U.S.C.A.  ^  1385  [3] ), 
so  far  as  here  material,  does  not  attempt  to  reach  a 
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"Plaintiff  has  urged  that  defendant  Bank  of  America 
is  a  'subsidiary',  'a  mere  instrumentality'  of  defendant 
Transamerica,  that  Transamerica  is  'the  real  party  de- 
fendant', and  has  asked  that  the  Court  ignore  the  Bank 
of  America  as  a  legal  entity.  Disregarding  the  question 
of  whether  the  doctrine  of  the  law  of  Corporations 
known  as  'Alter  Ego'  or  'Piercing  the  Corporate  Veil' 
will  apply  equally  well  to  an  unincorporated  banking 
association  as  to  a  corporation,  there  are  not  sufficient 
allegations  in  any  of  plaintiff's  pleadings  to  suggest 
that  the  Bank  of  America  is  not  an  identifiable  and 
separate  legal  entity,  nor  that  the  Court  would  be 
justified  in  submerging  the  identity  of  Bank  of  America 
within  that  of  Transamerica.  Indeed,  inasmuch  as  plain- 
tiff' has  named  the  Bank  of  America  as  a  party  de- 
fendant in  her  action,  there  is  no  need  for  the  Court 
to  make  such  a  finding  as  she  proposes.  The  Court  will 
not  base  jurisdiction  upon  the  ground  that  one  of  the 
named  defendants  is  no  defendant  at  all. 

"It  follows  that  inasmuch  as  there  is  no  diversity 
of  citizenship  between  plaintiff  and  defendant  Bank  of 
America,  the  Court  has  no  discretion  in  the  matter,  and 
finds  that  it  has  no  jurisdiction  over  the  controversy 
on  the  basis  of  diversity  of  citizenship  of  the  parties." 

(2)   THE    QUESTION    OF    WHETHER    A    FEDERAL    QUESTION 
EXISTS. 

(a)   The  Civil  Rights  Statute  as  a  basis  for  jurisdiction. 

Once  again  the  statement  by  the  District  Court  in  its 
Memorandum  and  Order  of  January  28,  1958,  appears  to 
consider  and  answer  this  question  fully.  The  pertinent  por- 
tion of  the  Memorandum  follows  (R.  Doc.  20,  p.  4) 

"Plaintiff  has  alleged  that  the  jurisdiction  of  the 
Court  may  be  found  in  42  U.S.C.A.  §  1985(3),  a  section 
of  the  Civil  Rights  statutes  concerning  conspiracies 
which  deprive  individuals  of  the  several  rights  and 
privileges  which  they  enjoy  as  citizens  of  the  United 
States  of  America.  Although  the  statute  was  originally 
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intended  by  Congress  as  a  protection  and  guaranty  of 
equality  under  the  law  for  the  members  of  the  various 
races,  subseciuent  interpretation  of  the  enactment  has 
brought  under  its  aegis  all  of  those  groups  and  classes 
which  conform  to  the  necessary  standards  of  'reason- 
able classification'  within  the  national  social  structure. 
The  statute  protects  the  individual  against  a  cons])iracy 
designed  to  deprive  him  of  the  e(iual  protection  of 
the  laws,  or  of  equal  privileges  and  inmiunities  under 
the  laws ;  it  is  not  a  catch-all  omnibus  which  autliorizes 
the  recovery  of  damages  from  one  individual  for  his 
trespass  against  another;  rather,  it  is  directed  toward 
any  state  action  or  any  act  which  is  done  under  'color 
of  state  law.'  See:  Collins  v.  Hardyman,  341  U.S.  651, 
71  S.  Ct.  937,  95  L.  Ed.  1253.  Although  plaintiff  has 
included  the  phrase — 'under  color  of  state  law' — within 
her  pleadings,  there  is  no  showing  that  the  defendants 
acted  in  other  than  individual  capacities.  Making  rep- 
resentations to  a  state  official,  even  in  a  report  required 
by  law,  is  not  acting  'under  color  of  law'  within  the  Civil 
Rights  statutes.  Schatte  v.  Infl.  All.  of  Theatrical 
Stage  Employees  &  Moving  Picture  Operators  of  U.  S. 
S  Canada,  182  F.2d  158,  re.  den.  183  F.2d  685,  Cert, 
den.  340  U.S.  827,  71  S.  Ct.  64,  95  L.  Ed.  608,  re.  den. 
340  U.S.  885,  71  S.  Ct.  194,  95  L.  Ed.  643. 

"In  a  recent  Alabama  case  in  the  Federal  Court,  a 
plaintiff  complained  that  the  defendants  had  conspired 
to  and  did,  cause  her  to  be  declared  insane  by  an 
Alabama  Prolmte  Court  when  she  was  in  fact  sane, 
caused  her  to  be  confined  and  denied  her  a  right  to  be 
heard.  The  facts  are  remarkably  similar  to  those  al- 
leged by  plaintiff  Claudia  Waller  Walker.  Plaintiff  in 
the  Alabama  case  then  filed  suit  in  the  United  States 
District  Court  and  claimed  that  she  was  entitled  to 
relief  under  the  same  Civil  Rights  statute.  The  Court 
stated : 

"  'That  section  (referring  to  42  U.S.C.A.  ^  1385  [3]), 
so  far  as  here  material,  does  not  attempt  to  reach  a 
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conspiracy  to  deprive  one  of  civil  rights  unless  its 
object  is  a  deprivation  of  equality, — of  "equal  pro- 
tection of  the  laws,"  or  "equal  privileges  and  im- 
munities under  the  laws".  (Citing  Collins  v.  Hardy- 
man,  supra).  It  does  not  purport  to  create  a  cause 
of  action  for  conspiracies  to  deny  due  process.  Yet 
the  burden  of  the  conspiracy  count  is,  not  that  the 
defendants  conspired  to  deny  plaintiff  equality  under 
the  law,  but  that  they  conspired  to  deprive  plaintiff 
of  her  liberty  without  due  process.  The  two  proposi- 
tions are  quite  distinct.  They  are  not  equivalents. 
(Citing  cases).  No  facts  are  pleaded  which  show 
that  plaintiff  has  been  subjected  to  any  inequality 
of  treatment.  There  is  no  charge  that  by  said  pro- 
ceedings she  has  been  subjected  to  any  different  or 
greater  hazard  than  any  other  person  against  whom 
the  Alabama  statutes  might  be  invoked,  nor  that 
she  was  deprived  of  any  right  or  immunity  which 
might  be  enjoyed  by  any  other  person  under  the 
law.  It  is  clear  that  the  conspiracy  counts  state  no 
cause  of  action  under  8  U.S.C.A.  ^  47(3).'  Whitting- 
ton  V.  Johnston,  201  F.  2d  810  (U.S.C.A.  5th  1953) 
cert.  den.  346  U.S.  867,  74  S.Ct.  103,  98  L.  Ed.  377." 

"In  the  case  before  the  Court,  plaintiff's  jjlethoric 
pleadings  are  filled  with  conclusions  of  law  and  irrele- 
vant evidentiary  matter,  the  substance  of  which  is  that 
she  has  been  denied  due  process  of  law,  rather  than 
that  she  was  denied  the  protection  wiiich  is  within  the 
purview  of  the  statute;  nowhere  has  she  alleged  ulti- 
mate facts  which  are  sufficient  to  state  a  claim  for 
relief.  Inasmuch  as  plaintiff's  claim  for  relief  as  based 
upon  42  U.S.C.A.  1985(3)  is  without  merit,  the  Court 
is  without  jurisdiction  in  the  matter." 


(b)   Alleged  violation  of  national  banking  laws. 

Inherent  in  Appellant's  contentions  ai)pears  to  be  the 
thought  that  her  allegations  of  infractions  of  the  national 
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banking  laws  provides  a  basis  for  jurisdiction  when  the 
Comptroller  has  failed  to  act.  However  by  statute  actions 
in  this  area  may  only  be  maintained  by  the  Comptroller  of 
the  Currency  and  his  action  or  nonaction  would  not  appear 
to  support  the  jurisdiction  of  the  District  Court  as  to  an 
action  by  an  individual.  12  USC  93  reads  as  follows : 

"If  the  directors  of  any  national  banking  association 
shall  knowingly  violate,  or  knowingly  permit  any  of 
the  officers,  agents,  or  servants  of  the  association  to 
violate  any  of  the  provisions  of  this  Title,  all  the 
rights,  privileges,  and  franchises  of  the  association 
shall  be  thereby  forfeited.  Such  violation  shall,  hou- 
ever,  he  determined  and  adjudged  hy  a  proper  circuit, 
district  or  Territorial  court  of  the  United  States,  in 
a  suit  brought  for  that  purpose  hy  the  Comptroller  of 
the  Currency,  in  his  oivn  name,  before  the  association 
shall  be  declared  dissolved.  And  in  cases  of  such  vio- 
lation every  director  who  participated  in  or  assented 
to  the  same  shall  be  held  liable  in  his  personal  and 
individual  capacity  for  all  damage  which  the  associa- 
tion, its  shareholders,  or  any  other  j^erson,  shall  have 
sustained  in  consequence  of  such  violation."  (Emphasis 
supplied) 

In  so  far  as  actions  by  individuals  are  concerned,  the 
above  statute  only  authorizes  actions  against  directors  of 
the  national  bank  involved.  It  would  appear  that  this  par- 
ticular statute  has  no  relevancy  at  all  to  support  the  claim 
of  Appellant  that  the  District  Court  had  jurisdiction  as 
to  Appellee  bank. 

(c)   The  Fair  Labor  Standards  Act. 

Although  the  point  is  new  and  does  not  appear  to  be 
based  upon  the  record  in  this  case,  Appellant,  nevertheless, 
beginning  at  Page  29  of  her  brief,  suggests  that  the  District 
Court  had  jurisdiction  under  the  Fair  Labor  Standards 


12 

conspiracy  to  deprive  one  of  civil  rights  unless  its 
object  is  a  deprivation  of  equality, — of  "equal  pro- 
tection of  the  laws,"  or  "equal  privileges  and  im- 
munities under  the  laws".  (Citing  Collins  v.  Hardy- 
man,  si(i)ra).  It  does  not  purport  to  create  a  cause 
of  action  for  conspiracies  to  deny  due  process.  Yet 
the  burden  of  the  conspiracy  count  is,  not  that  the 
defendants  conspired  to  deny  plaintiff  equality  under 
the  law,  but  that  they  conspired  to  deprive  plaintiff 
of  her  liberty  without  due  process.  The  two  proposi- 
tions are  quite  distinct.  They  are  not  equivalents. 
(Citing  cases).  No  facts  are  pleaded  which  show 
that  plaintiff  has  been  subjected  to  any  inequality 
of  treatment.  There  is  no  charge  that  by  said  pro- 
ceedings she  has  been  subjected  to  any  different  or 
greater  hazard  than  any  other  person  against  whom 
the  Alabama  statutes  might  be  invoked,  nor  that 
she  was  deprived  of  any  right  or  immunity  which 
might  be  enjoyed  by  any  other  person  under  the 
law.  It  is  clear  that  the  conspiracy  counts  state  no 
cause  of  action  under  8  U.S.C.A.  §  47(3).'  Whitting- 
ton  V.  Johnston,  201  F.  2d  810  (U.S.C.A.  5th  1953) 
cert.  den.  346  U.S.  867,  74  S.Ct.  103,  98  L.  Ed.  377." 

"In  the  case  before  the  Court,  plaintiff's  plethoric 
pleadings  are  filled  w^ith  conclusions  of  law  and  irrele- 
vant evidentiary  matter,  the  substance  of  which  is  that 
she  has  been  denied  due  process  of  law,  rather  than 
that  she  was  denied  the  protection  which  is  within  the 
purview  of  the  statute;  nowhere  has  she  alleged  ulti- 
mate facts  which  are  sufficient  to  state  a  claim  for 
relief.  Inasmuch  as  plaintiff's  claim  for  relief  as  based 
upon  42  U.S.C.A.  1985(3)  is  without  merit,  the  Court 
is  without  jurisdiction  in  the  matter." 

(b)   Alleged  violation  of  national  banking  laws. 

Inherent  in  Appellant's  contentions  appears  to  be  the 
thought  that  her  allegations  of  infractions  of  the  national 
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banking  laws  provides  a  basis  for  jurisdiction  when  the 
Comptroller  has  failed  to  act.  However  by  statute  actions 
in  this  area  may  only  be  maintained  by  the  Comptroller  of 
the  Currency  and  his  action  or  nonaction  would  not  appear 
to  support  the  jurisdiction  of  the  District  Court  as  to  an 
action  by  an  individual.  12  USC  93  reads  as  follows : 

"If  the  directors  of  any  national  banking  association 
shall  knowingly  violate,  or  knowingly  permit  any  of 
the  officers,  agents,  or  servants  of  the  association  to 
violate  any  of  the  provisions  of  this  Title,  all  the 
rights,  privileges,  and  franchises  of  the  association 
shall  be  thereby  forfeited.  Such  violation  shall,  how- 
ever, he  determined  and  adjudged  hy  a  proper  circuit, 
district  or  Territorial  court  of  the  United  States,  in 
a  suit  brought  for  that  purpose  hy  the  Comptroller  of 
the  Currency,  in  his  own  name,  before  the  association 
shall  be  declared  dissolved.  And  in  cases  of  such  vio- 
lation every  director  who  participated  in  or  assented 
to  the  same  shall  be  held  liable  in  his  personal  and 
individual  capacity  for  all  damage  which  the  associa- 
tion, its  shareholders,  or  any  other  person,  shall  have 
sustained  in  consequence  of  such  violation."  (Emphasis 
supplied) 

In  so  far  as  actions  by  individuals  are  concerned,  the 
above  statute  only  authorizes  actions  against  directors  of 
the  national  bank  involved.  It  would  appear  that  this  par- 
ticular statute  has  no  relevancy  at  all  to  support  the  claim 
of  Appellant  that  the  District  Court  had  jurisdiction  as 
to  Appellee  bank. 

(c)   The  Fair  Labor  Standards  Act. 

Although  the  point  is  new"  and  does  not  appear  to  be 
based  upon  the  record  in  this  case,  Appellant,  nevertheless, 
beginning  at  Page  29  of  her  brief,  suggests  that  the  District 
Court  had  jurisdiction  under  the  Fair  Labor  Standards 
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Act  of  1938,  29  USC  201  et  seq.  as  a  result  of  employment 
in  1939.  In  this  connection  it  appears  that  if  Appellant  ever 
had  such  a  cause  of  action  it  is  at  the  present  time  forever 
barred.  It  should  be  a  sufficient  answer  to  this  contention 
to  refer  to  29  USC  255  which  reads  as  follows: 
"§  255.    Statute  of  limitations 

"Any  action  commenced  on  or  after  May  14,  1947, 
to  enforce  any  cause  of  action  for  unpaid  minimum 
wages,  unpaid  overtime  compensation,  or  liquidated 
damages,  under  the  Fair  Labor  Standards  Act  of  1938, 
as  amended,  the  Walsh-Healey  Act,  or  the  Bacon-Davis 

Act— 

******* 

"(b)  if  the  cause  of  action  accrued  prior  to  May  14, 
1947, — may  be  connnenced  within  whichever  of  the 
following  periods  is  the  shorter;  (1)  two  years  after 
the  cause  of  action  accrued,  or  (2)  the  period  pre- 
scribed by  the  applicable  State  statute  of  limitations ; 
and,  except  as  provided  in  paragraph  (c)  of  this  sec- 
tion, every  such  action  shall  be  forever  barred  unless 
commenced  within  the  shorter  of  such  two  periods;" 

(3)   APPELLANT'S  SPECIFICATION  OF  ERRORS. 

Although  as  indicated  Appellant  has  appealed  from  five 
orders  of  the  District  Court  there  are  only  three  specifica- 
tions of  errors  and  the  only  orders  specifically  referred  to 
are  the  IMemorandum  and  Order  of  January  28,  1958,  and 
the  Memorandum  and  Order  of  ]\[ay  19,  1958  issued  subse- 
({uently  to  the  Notice  of  Appeal  but  included  therein. 

As  to  the  first  order.  Appellant's  position  appears  to  be 
that  she  should  have  been  permitted  to  amend  her  Com- 
plaint. The  answer  is,  this  matter  rested  in  the  discretion 
of  the  District  Court,  and  in  any  event,  as  already  indicated, 
the  order  denying  is  not  an  appealable  order. 
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The  assignineiit  of  error  in  relation  to  the  Memorandum 
and  Order  of  May  19,  1958  is  again  a  restatement  of  Appel- 
lant's contention  that  in  the  absence  of  action  by  the  Comp- 
troller she  herself  has  some  form  of  action  based  on  the 
national  banking  laws.  There  appears  to  be  no  support  to 
this  position  and  the  point  has  already  been  covered  in  the 
Argument,  supra. 

Appellant's  last  assignment  of  error  is  to  the  effect  that 
Appellees  made  their  Motion  to  Dismiss  too  late.  It  is  fun- 
damental, and  requires  no  citation  of  authority,  that  the 
question  as  to  jurisdiction  may  be  raised  at  any  time. 

IV. 
Conclusion 

Based  upon  the  foregoing  it  appears  that  this  court 
should  either  dismiss  this  appeal  as  to  Appellee  bank  or 
affirm  the  Memorandum  and  Order  of  the  District  Court 
of  January  28, 1958. 

Dated :  December  20,  1958. 

Respectfully  submitted, 

Samuel  B.  Stewart 
Robert  T.  Shinkle 
Attorneys  for  Appellee  Bank 

Kenneth  M.  Johnson, 
Of  Counsel. 
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In  the  United  States  District  Court,  Southern 
District  of  California,  Southern  Division 

No.  2027-SD-C 

SELDON   G.   HOOPER,  Petitioner, 

vs. 

G.  B.  H.  HALL,  Rear  Admiral,  USN,  Comman- 
dant, Eleventh  Naval  District,     Respondent. 

DISMISSAL  OF  PETITION 

The  petitioner  having  on  May  2,  1957,  filed  a  doc- 
lunent  entitled  "In  the  Matter  of  the  Petition  for 
Writ  of  Prohibition  by  Seldon  Gr.  Hooper",  and  it 
appearing  from  the  Exhibit  attached  to  the  petition 
that  the  petitioner  is  presently  a  retired  naval  offi- 
cer entitled  to  receive  retirement  pay,  the  Court 
now  summarily,  and  over  its  o^^ai  motion  finds  that 
there  is  no  jurisdiction  in  the  United  States  Dis- 
trict Court,  Southern  District  of  California,  to 
grant  the  relief  prayed  for  by  petitioner  in  the 
above  entitled  document  and,  further,  that  even  if 
the  Court  did  have  jurisdiction  that  the  petition 
should  be  denied  as  no  cause  of  action  has  been 
stated  in  that  the  militaiy  has  jurisdiction  to  try 
petitioner,  and  petitioner  has  not  exhausted  his 
legal  remedies  before  militaiy  tribimals. 

Now  Therefore,  It  Is  Ordered  that  the  relief 
sought  in  the  petition  for  Writ  of  Prohibition  be 
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and  the  same  is  hereby  denied  and  the  Petition  is 
dismissed  with  leave  to  file  an  amended  petition. 

Dated:  May  3,  1957. 

/s/  JAMES  M.  CAKTER, 

United  States  District  Judge.  [11] 

[Endorsed]:   Filed  May  3,   1957.   Docketed  and 
Entered  May  7,  1957. 


[Title  of  District  Coiiit  and  Cause.] 

AMENDED  COMPLAINT  FOR  WRIT  OF 
PROHIBITION  AND  FOR  DECLARA- 
TORY RELIEF 

After  leave  of  the  above  entitled  court  to  amend 
his  complaint,  pursuant  to  the  order  of  the  above 
entitled  court,  entered  May  3,  1957  in  the  above 
entitled  matter,  petitioner  and  plaintiff  respectively 
amends  his  complaint  to  show  as  follows: 

I. 

For  purposes  of  convenience,  petitioner  and 
plaintiff  will  hereinafter  be  referred  to  as  plain- 
tiff, and  respondents  and  defendants  will  herein- 
after be  referred  to  as  defendants. 

II. 

John  Does  I  to  V,  inclusive  are  fictitious  names 
of  defendants,  whose  true  names  are  unknowm  at 
this  time  to  [12]  plaintiff,  and  at  such  time  as 
plaintiff  learns  the  true  names  of  said  defendants, 
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plaintiff  will  ask  leave  of  the  above  entitled  court 
to  amend  this  complaint  by  inserting  such  true 
names  of  defendants  in  the  place  of  said  fictitious 
names. 

III. 
Plaintiff  is  informed  and  believes  and  on  that 
basis  alleges  that  defendants  John  Does  I  to  V,  are 
officers  and  agents  of  the  United  States  of  America, 
and  in  such  capacity  are  charged  with  the  duty  to 
prepare  and  pay  to  plaintiff  retirement  pay  as  a 
retired  officer  of  the  United  States  Navy. 

IV. 

That  on  or  about  April  15,  1957,  plaintiff  was 
charged  by  legal  officers  on  active  duty  in  the 
United  States  Navy  with  an  offense  against  the 
Uniform  Code  of  Military  Justice,  to  wit:  Articles 
125,  133  and  134,  and  commanded  to  appear  before 
a  coui*t  martial  to  be  convened  at  Headquarters, 
Eleventh  Naval  District,  San  Diego,  California, 
pursuant  to  order  of  G.  B,  H.  Hall,  Rear  Admiral, 
USN,  Acting  Commandant,  Eleventh  Naval  Dis- 
trict. 

V. 

That  plaintiff  has  never  been  confined  nor  ar- 
rested as  the  result  of  said  proceedings  and  there- 
fore the  remedy  of  habeas  corpus  is  not  available  to 
plaintiff  and  he  has  no  other  remedies  in  any  courts 
to  correct  the  illegal  acts  hereinafter  set  forth. 

YI. 

Attached  to  the  original  petition  filed  by  i^laintiff 
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in  this  action  as  Exhibit  ''A"*  was  a  true  copy  of 
the  charge  sheet  and  specifications  convening  said 
court  martial  and  purporting  to  show  jurisdiction 
of  the  United  States  Xavy  over  the  iDerson  of  plain- 
tiff, and  xolaintiff  hereby  refers  to  said  Exhibit  "A" 
of  his  original  petition,  and  incorporates  the  same 
into  this  [13]  his  amended  petition  and  complaint 
as  though  herein  set  forth  in  full. 


Yll. 

The  plaintiff  has  never  been  recalled  to  active 
duty  in  the  United  States  Xavy  for  purposes  of  a 
coui*t  martial,  but  pursuant  to  the  aforesaid  order 
reported  to  general  headquarters  of  the  Eleventh 
Naval  District  Court  Martial,  on  Monday,  May  6, 
1957,  and  objected  therein  to  the  jurisdiction  of 
said  court  martial  over  plaintiff,  l^efore  any  pro- 
ceedings were  had.  That  the  objection  of  plaintiff 
was  ovemiled  and  trial  was  held  on  the  6th  and  7th 
of  May,  1957  by  the  Board  convened  for  such  pur- 
poses, and  on  May  7th,  1957  the  follo\^ing  verdict 
was  returned  by  said  Board: 

That  plaintiff  was  not  guilty  of  specification  1, 
charge  1,  that  plaintiff  was  not  guilty  of  speci- 
fication 2,  charge  1,  that  plaintiff  was  guilty  of 
specification  3,  charge  1,  and  plaintiff  was 
guilty  of  charge  1.  Specification  4  of  charge  1 
was  dismissed  without  a  finding,  prior  to  the 
retirement  of  the  Board  for  verdict. 


[Exhibit  A  set  out  at  pages  19-23.] 
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That  plaintiff  was  ^lilty  of  specification  and 
charge  2,  and  guilty  of  charge  2,  that  plaintiff 
was  guilty  of  specification  and  charge  3  and 
guilty  of  charge  3. 

As  a  result  of  said  findings,  said  Board  purported 
to  make  an  order  and  sentence  that  plaintiff  be  dis- 
missed from  the  United  States  Navy  and  forfeit  all 
retirement  pay  rights  and  privileges  therein. 

VIII. 

The  jurisdiction  of  this  court  on  this  cause  of 
action  is  invoked  under  Section  1651(a)  of  Title  28, 
United  States  Code. 

IX. 

That  your  petitioner  was  formerly  in  the  United 
States  Navy  on  active  duty  and  was  retired  with 
the  rank  of  Rear  Admiral  therein  on  December  1, 
1948,  and  since  then  your  plaintiff  [14]  has  not 
been  ordered  back  to  active  duty  and  plaintiff  since 
said  date  has  not  been  subject  to  orders  of  the 
United  States  Navy  or  answerable  thereto  for  his 
conduct. 

X. 

The  offenses  charged  against  plaintiff  were  alleg- 
edly committed  in  Coronado,  Califoniia,  as  shown 
in  Exhibit  "A"  heretofore  referred  to,  and  said 
offenses  are  cognizable  under  the  Penal  Code  of  the 
State  of  California,  to  wit:  Section  288  (a)  of  the 
California  Penal  Code,  and  the  attempt  of  the 
Commandant  of  the  Eleventh  Naval  District  and 
the  authoiities  of  the  United  States  Navy  to  hold 
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plaintiff  answerable  for  said  alleged  conduct  in  a 
court  martial  is  a  direct  and  impro^^er  interference 
with  the  jurisdiction  of  the  State  of  California,  and 
a  refusal  to  apply  the  rules  of  comity  as  they  exist 
between  the  State  of  California  and  the  United 
States. 

XI. 
The  Commandant  of  the  Eleventh  Naval  District, 
plaintiff  is  informed  and  believes,  claims  jurisdic- 
tion of  plaintiff's  person,  pursuant  to  Article  2  (4) 
of  the  Uniform  Code  of  Military  Justice,  as  set  out 
in  Title  50,  United  States  Code,  Section  552  (4) 

XII. 

That  the  findings  and  sentence  of  the  aforesaid 
court  martial  as  heretofore  set  out  are  not  final 
until  approved  by  reviewing  authorities  as  required 
by  law,  and  plaintiff  believes  that  this  is  a  proper 
case  for  a  writ  of  prohibition  to  issue  against  said 
authorities  and  against  defendants  from  taking  any 
further  action  on  said  findings  and  sentence,  for 
carrying  the  same  into  effect,  and  that  if  this  court 
finds  that  said  findings  and  sentence  were  illegal  as 
ones  returned  mthout  jurisdiction  to  make  the  same 
against  your  plaintiff,  that  this  court  in  the  [15] 
alternative  should  issue  a  writ  of  mandamus  com- 
pelling the  dismissal  by  defendants,  without  action 
of  such  findings  and  sentence,  charges  and  specifi- 
cations. 

XIII. 

That  plaintiff  contends  and  alleges  that  Title  50, 
United  States  Code,  Section  552(4),  is  unconstitu- 
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tional  and  repugnant  to  the  Constitution  of  the 
United  States  and  beyond  the  scope  of  the  authority 
of  the  Congress  of  the  United  States  to  pass,  in 
that  said  statute,  insofar  as  plaintiff  is  concerned 
and  the  offenses  allegedly  committed  by  plaintiff 
are  concerned,  is  an  attempt  to  exercise  military 
court  martial  jurisdiction  over  one  who  is  not  ac- 
tively on  duty  with  the  armed  forces  of  the  United 
States,  and  therefore  said  Section  cannot  be  sus- 
tained on  the  constitutional  power  of  Congress  to 
raise  and  support  armies,  declare  war  or  punish 
offenses  against  the  law  of  nations,  nor  can  the 
same  be  a  valid  exercise  of  the  power  granted  Con- 
gress in  Article  I  of  the  Constitution  of  the  United 
States,  to  make  rules  for  the  government  and  regu- 
lation of  the  land  and  naval  forces,  since  plaintiff 
is  not  a  member  of  the  naval  forces  subject  to  such 
authority  and  power  of  Congress,  and  the  pur- 
ported exercise  of  said  authority  by  Congress  pur- 
suant to  said  Section  claiming  jurisdiction  over  re- 
tired military  personnel,  is  an  attempt  to  extend  the 
power  of  Congress  to  pass  rules  and  regulations  for 
the  government  of  the  land  and  naval  forces  of  the 
United  States  beyond  the  scope  necessary  and 
proper  for  the  governing  of  the  land  and  naval 
forces  of  the  United  States  and  the  maintaining  of 
proper  discipline  therein.  Fuii:her,  that  the  offenses 
charged  and  allegedly  conmiitted  by  your  plaintiff 
did  not  arise  in  the  land  and  naval  forces  of  the 
United  States  mthin  the  meaning  of  the  Constitu- 
tion of  the  United  States,  but  the  alleged  offenses, 
if  true,  are  conmion  law  offenses  conmionly   [16] 
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cognizable  in  the  Civil  Court  and  said  offenses  as 
heretofore  stated  are  cognizable  in  the  courts  of  the 
iState  of  California  and  exclusive  jurisdiction  is 
vested  in  said  Court  of  California. 

XIV. 

That  if  as  plaintiff  contends,  Title  50,  TJ.  S.  Code, 
Section  552(4)  is  unconstitutional  as  an  attempt  to 
exercise  jurisdiction  in  your  plaintiff's  case  over  a 
person  not  subject  to  military  and  naval  law,  and 
over  an  offense  not  arising  in  the  land  and  naval 
forces  of  the  United  States,  such  court  martial  pro- 
ceedings and  all  matters  pertaining  thereto  so  far 
as  plaintiff  was  concerned,  are  unconstitutional  as  a 
deprivation  of  plaintiff's  right  of  jury  trial  on  such 
offenses  and  charges  as  guaranteed  by  the  Fifth 
and  Sixth  Amendments  to  the  United  States  Con- 
stitution and  the  Constitution  of  the  State  of  Cali- 
fornia, of  which  plaintiff  is  a  citizen.  That  imless 
the  defendants  are  restrained  and  prohibited  by 
order  of  this  court-,  plaintiff  is  informed  and  be- 
lieves, they  will  continue  to  proceed  upon  said  court 
martial  findings  and  sentence  luitil  the  same  are 
final,  at  which  time  they  will  refuse,  neglect  and 
fail  to  pay  to  plaintiff  the  retirement  pay  from  the 
United  States  Navy  to  which  plaintiff  is  entitled, 
all  of  this  in  violation  of  the  Constitutional  rights 
of  plaintiff  as  heretofore  alleged. 

As  and  For  a  Second  Cause  of  Action  and  As 
Complaint  For  Declaratory  Relief,  Plaintiff  Al- 
leges : 
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I. 

Plaintiff  refers  to  Paragraphs  I,  II  and  III  of 
his  first  cause  of  action  and  incorporates  the  same 
as  though  set  out  herein  in  full. 

II. 

The  jurisdiction  of  this  court  is  invoked  under 
Title  28,  Section  1331  and  Section  1355,  of  the 
United  States  Code,  and  [17]  relief  is  prayed  for 
under  Title  28,  Section  2201  and  2202  of  the  United 
States  Code.  This  action  is  brought  to  enjoin  the 
enforcement  of  an  order  under  the  general  court 
martial,  Eleventh  Naval  District,  United  States 
Navy,  San  Diego,  California,  ordering  plaintiff  dis- 
missed from  the  United  States  ISTavy  and  forfeiting 
all  rights  of  his  retirement  pay  from  the  United 
States  Navy.  The  action  arises  under  and  involves 
the  interpretation  of  Section  552(4),  Title  50,  of 
the  United  States  Code,  commonly  called  the  Uni- 
form Code  of  Military  Justice  Act,  Section  2(4). 

III. 

Plaintiff  was  formerly  a  member  of  the  United 
States  Navy  and  was  retired  therefrom  on  Decem- 
ber 1,  1948,  with  the  rank  of  Rear  Admiral,  and 
with  the  right  to  draw  retirement  pay  in  excess  of 
$3,000.00  per  year  for  active  service  faithfully  ren- 
dered in  the  United  States  Navy  for  the  period  and 
under  the  conditions  required  by  law  for  retirement 
with  said  pay,  all  of  this  prior  to  the  conmiission  of 
the  alleged  offenses  for  which  plaintiff  was  tried. 
Defendant,  Gr.  B.  H.  Hall  was  and  is  a  Rear  Ad- 
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miral  in  the  United  States  Navy  and  Acting  Com- 
mandant, Eleventh  Naval  District,  who  purported 
under  the  authority  of  the  United  States  Code,  Sec- 
tion 552(4),  to  convene  a  general  court  martial  to 
try  plaintiff  as  a  retired  naval  officer  drawing  reg- 
ular pay,  for  offenses  allegedly  committed  and  set 
out  in  Exhibit  ''A"  of  the  original  petition  filed 
herein  by  plaintiff,  Exhibit  "A"  of  which  is  hereby 
referred  to  and  incorporated  herein  as  though  set 
out  in  full.  That  pursuant  to  said  order  and  general 
court  martial  proceeding  by  the  order  of  said  Board 
convened  by  the  authority  of  said  defendant,  on 
May  7,  1957,  a  verdict  of  guilty  was  fomid  against 
your  plaintiff  and  sentence  was  issued  thereon  dis- 
missing plaintiff  [18]  from  the  United  States  Navy 
and  forfeiting  all  right  of  retirement  pay  therein. 

IV. 

If  said  findings  and  sentence  are  finally  approved 
as  required  by  law,  plaintiff  will  have  forfeited  in 
excess  of  $3,000.00  ])er  year,  from  the  United 
States,  for  sei*\'ices  performed  prior  to  the  date  of 
the  commission  of  the  alleged  offenses. 

V. 

That  said  court  mariial  and  said  proceedings 
were  over  the  objection  and  without  the  consent  of 
your  plaintiff. 

YI. 

The  wi^ongful  conduct  of  plaintiff  as  alleged  by 
defendants  allegedly  occun^ed  more  than  eight  years 
after  retirement  of  plaintiff  from  the  United  States 
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Navy,  and  the  alleged  offenses  are  cognizable  in  the 
courts  of  the  State  of  California  under  Section 
288(a)  of  the  Penal  Code  of  the  State  of  Califor- 
nia, and  are  not  crimes  or  wrongs  arising  in  the 
land  or  naval  forces  of  the  United  States  and  are 
not  affected  with  or  by  the  necessity  for  mainte- 
nance of  military  discipline  in  the  armed  forces  of 
the  United  States,  and  did  not  occur  on  a  military 
reservation,  naval  ship,  or  other  property  owned  by 
or  within  the  jurisdiction  of  the  United  States  mili- 
taiy  authorities,  and  since  said  retirement  plaintiff 
has  never  been  recalled  to  active  duty  by  any  au- 
thorities of  the  United  States. 

The  activities  allegedly  engaged  in  by  plaintiff 
are,  if  true,  strictly  offenses  against  the  sovereignty 
of  the  State  of  California,  the  right  to  regulate  and 
punish  which  is  reserved  to  and  reposed  in  the 
People  of  the  State  of  California  by  the  Constitu- 
tion of  the  United  States.  [19] 

VII. 

Section  552(4)  of  Title  50  of  United  States  Code, 
commonly  referred  to  as  Section  2(4)  of  the  Uni- 
form Code  of  Militaiy  Justice,  is  imconstitutional 
and  void  for  the  following  reasons : 

(A)  Said  act  exceeds  powers  granted  to  Con- 
gress by  the  Constitution  of  the  United  States  for 
the  governing  of  the  land  and  naval  forces  of  the 
United  States,  or  for  the  punisliing  of  offenses  or 
crimes  arising  therein,  in  that  at  the  time  of  the 
commission  of  the  alleged  offenses,  i^laintiff  was  not 
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a  member  on  active  duty  iii  the  aiined  forces  of  the 
United  States  and  was  dra\Ying  retirement  pay 
therefrom  for  sei^ces  rendered  j)rior  to  the  com- 
mission of  the  alleged  offenses, 

(B)  Such  statute  deprives  plaintiff  as  a  civilian 
citizen  of  all  personal  rights  guaranteed  in  the  Con- 
stitution of  the  United  States. 

(C)  Said  statute  encroaches  on  the  jurisdiction 
of  the  Federal  Courts  of  the  United  States,  under 
Article  3  of  the  Constitution  of  the  United  States, 
and  encroaches  on  the  rights  and  powers  of  the 
States  as  separate  sovereignties  reserved  to  them 
mider  the  Constitution  of  the  United  States. 

(D)  Said  section  is  void  and  beyond  the  scope 
and  power  of  Congress  to  make  rules  for  the  gov- 
ernment and  regulation  of  the  land  and  naval 
forces  insofar  as  plaintiff  is  involved,  in  that  x^lain- 
tiff  was  not  a  member  of  the  land  and  naval  forces 
of  the  United  States  at  the  time  of  the  commission 
of  the  aforesaid  alles^ed  offenses  or  at  the  time  of 
the  findings  and  sentence  against  plaintiff. 

(E)  That  at  the  time  of  the  conmiission  of  the 
alleged  offenses  and  at  the  time  of  the  trial  of 
plaintiff,  the  courts  of  the  United  States  and  the 
Civil  Courts  of  the  State  of  California  were  avail- 
able for  hearing  the  facts  of  said  alleged  [20] 
offense,  and  were  not  closed  or  inoperative,  or  sus- 
pended, due  to  insuri'ection,  rebellion  or  ci^^l  dis- 
order. 

(F)  Said   statute   unlawfully   delegates   to    the 
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authorities  of  the  United  States  Navy  and  the  De- 
fense Department  of  the  United  States  judicial 
power  and  imlimited  discretion  in  determining  that 
people  not  in  the  aiTay  or  navy,  or  air  force,  or 
other  military  establishment  of  the  United  States, 
are  members  thereof  for  purposes  of  exercising 
court  martial  jurisdiction  and  punishment  over  said 
persons. 

YIII. 
The  enforcement  of  the  aforesaid  order  of  the 
general  couii:  martial  depriving  plaintiff  of  all  of 
his  pay  and  forfeiting  the  same  to  which  plaintiff  is 
entitled  by  law,  works  an  unusual  hardship  upon 
plaintiff  and  irreparable  injury  and  damage  for 
which  there  exists  at  law  no  adequate  remedy.  That 
the  amount  of  forfeiture  exceeds  $3,000.00  per  year 
and  that  plaintiff  is  a  male  aged  52  years,  mth  a 
normal  life  expectancy  and  is  informed  and  believes 
and  on  that  basis  alleges  that  the  value  of  the  right 
to  receive  such  pay  per  year  for  life  is  in  excess  of 
$100,000.00,  that  the  forfeiture  puiTOortedly  and 
illegally  assessed  against  the  plaintiff  damaged 
plaintiff  in  excess  of  $100,000.00.  The  allowance  of 
approval  by  convening  authorities  and  reviewing 
authorities  of  said  sentence  and  findings  and  the 
further  enforcement  of  said  sentence  for  dismissal 
from  the  Navy  and  forfeiture  of  pay,  will  in  its 
effect  and  operation  amount  to  confiscation  of  the 
property  rights  of  plaintiff,  in  violation  of  the  Con- 
stitution of  the  United  States,  as  done  mthout  due 
process  of  law  or  without  jurisdiction  to  do  the 
acts  complained  of  herein. 


16  Selden  G.  Hooper  vs. 

IX. 

That  a  controversy  exists  between  plaintiff  and 
defendants  on  the  constitutionality  of  Section 
552(4)  of  Title  50  of  the  [21]  United  States  Code 
and  of  the  right  of  defendants  to  assert  jurisdiction 
over  plaintiff  or  to  forfeit  plaintiff's  retirement  pay 
as  earned  by  law  by  plaintiff,  or  refuse  to  pay  the 
same  to  plaintiff.  Plaintiff  alleges  that  it  is  a  minis- 
terial duty  of  defendants  to  make  the  payments  to 
plaintiff  under  law  as  a  retired  officer  of  the  United 
States  Na^y.  Further,  that  a  controversy  exists  be- 
tween x:)laintiff  and  defendants,  and  that  plaintiff 
asserts  that  even  if  Section  552(4)  is  constitutional 
to  the  extent  that  defendants  may  exercise  jurisdic- 
tion over  the  person  of  petitioner  for  the  purposes 
of  dismissal  from  the  United  States  Navy  upon  a 
conviction  of  charges  as  alleged,  they  may  not  for- 
feit the  pay  for  retirement  to  which  plaintiff  is  en- 
titled and  has  earned  by  right  and  law  for  honor- 
able ser^'ice  for  the  period  required  by  law  in  the 
United  States  Navy  prior  to  coimnission  of  the 
alleged  offenses.  That  thereby  upon  retirement  upon 
the  conditions  required  by  law  therefor,  plaintiff 
becomes  entitled  to  said  retirement  pay  for  the 
remainder  of  his  natural  life  and  that  said  right 
to  said  pay  is  a  vested  right  and  property  right  in 
plaintiff,  which  defendants  may  not  deprive  plain- 
tiff of  luider  color  of  law  and  it  is  beyond  the  power 
of  Congress,  to  deprive  plaintiff  of,  irregardless  of 
acts  of  plaintiff  subsequent  to  the  earnings  of  said 
retirement  pay  as  a  vested  right. 
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X. 

A  delay  in  ascertaining  and  determining  the 
rights  of  plaintiff  will  result  in  serious  loss  and 
damage  to  plaintiff  and  will  deprive  plaintiff  of  the 
retirement  pay  upon  which  he  is  dependent  for  his 
earnings  and  upon  which  others  dependent  upon 
plaintiff  for  their  livelihood  in  turn  are  dependent. 
That  the  rights  of  plaintiff  have  been,  are  now,  and 
will  continue  to  be  violated  unless  plaintiff  is  pro- 
tected from  the  unlawful  acts  hereinbefore  [22] 
complained  of  and  the  continuation  of  such  unlaw- 
ful acts  by  defendants  purporting  to  derive  author- 
ity and  jurisdiction  from  the  Uniform  Code  of  Mil- 
itary Justice  and  rules  and  regulations  promul- 
gated by  the  President  of  the  United  States.  The 
injuries  which  will  inevitably  flow  from  the  per- 
formance by  the  defendants  and  others  acting  under 
authority  of  said  acts  and  laws  of  the  Uniform 
Code  of  Military  Justice  are  and  will  be  irreparable 
unless  relief  be  granted  by  this  Coui*t  and  ph^intiff 
has  no  other  remedy  at  law  or  equity  in  this  or 
other  courts. 

Wherefore,  plaintiff  prays  relief  as  follows : 

1.  That  on  the  first  cause  of  action,  the  above 
entitled  court  issue  its  order  to  G.  B.  H.  Hall,  Rear 
Admiral,  USIST,  ordering  him  to  appear  on  a  date 
and  at  a  time  to  be  set  by  the  court  to  show  cause 
why  he  should  not  be  pemianently  restrained  and 
prohibited  from  attempting  to  exercise  any  juris- 
diction over  the  person  of  plaintiff  by  court  martial 
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proceedings  and  why  he  should  not  order  to  dis- 
solve and  nullify  as  void  any  proceedings  hereto- 
fore had  as  alleged  in  the  first  cause  of  action 
herein,  and  to  rescind  the  findings  and  sentence  of 
the  court  martial  board  entered  therein. 

2.  (a)  That  on  the  second  cause  of  action,  Title 
50,  U.  S.  Code  Section  552(4)  be  declared  uncon- 
stitutional and  void. 

(b)  That  the  court  restrain  defendants  from 
enforcement  of  the  order  and  sentence  entered  on 
the  verdict  of  the  court  martial  heretofore  referred 
to,  purporting  to  deprive  and  deny  to  plaintiff  re- 
tirement pay  from  the  United  States  Navy,  to 
which  he  is  entitled  under  the  rank  held  as  of  the 
date  of  retirement  therefrom. 

(c)  That  pursuant  to  Title  28,  United  States 
Code,  Sections  2282  and  2284,  the  above  entitled 
court  immediately  notify  the  Chief  Judge  of  the 
Ninth  Circuit  of  the  United  States  [23]  Court,  of 
Appeals  to  designate  two  judges,  at  least  one  of 
whom  shall  be  a  circuit  judge,  to  sit  with  the  judge 
of  the  above  entitled  court  to  determine  this  action 
and  proceeding  under  Section  2201  of  Title  28  for 
declaratory  relief,  to  declare  unconstitutional  an 
act  of  Congress. 

3.  That  if  tindings  be  in  favor  of  plaintiff,  fur- 
ther relief  as  necessary  to  protect  the  rights  of 
plaintiff  pursuant  to  authority  of  Section  2201  of 
Title  28  of  the  United  States  Code. 
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4.    For  costs  of  suit  herein. 

/s/  SELDEN  G.  HOOPER, 
Plaintife. 

HILLYER  &  CRAKE  and 
ENRIGHT,  VON  KALINOWSKI 
&  LEVITT, 
/s/  By   OSCAR  F.  IRWIN, 

Attorneys  for  Plaintiff.  [24] 
Duly  Verified. 

[Endorsed] :  Filed  May  15,  1957. 
EXHIBIT  "A" 
CHARGE  SHEET 

Place:  Headquarters,  Eleventh  Naval  District, 
San  Diego,  California. 

Accused:  Hooper,  Selden  G.  Service  Number: 
061172.  Grade:  Rear  Admiral  (Retired). 

Organization  and  Armed  Force :  U.  S.  Navy  (Re- 
tired). Now  living  at  804  Glorietta  Boulevard, 
Coronado,  California,  within  the  Eleventh  Naval 
District. 

Contribution  to  Family  or  Quarters  Allowance 
(MCM.  126h  (2)):  None.  Pay  per  Month:  Basic, 
$376.74.  Sea  or  Foreign  Duty,  None.  Total,  $376.74. 

Record  of  Service 
Prior  Service:  June  2,  1927  to  December  1,  1948 
(Retired). 

Data  As  To  Witnesses 
Name   of   Witness:   Braddock,    Roscoe   K.,    SN, 
ITSNR.  Address:   U.   S.  Naval  Receiving  Station, 
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Exhibit  "A"— (Continued) 
Naval  Station,  San  Diego,  California.  Witness  for 
Prosecution. 

Xame  of  Witness:  McDaniels,  Michael  A.,  HA, 
USX.  Address:  Hospital  Corps  School,  Naval  Hos- 
pital, San  Diego,  California.  Witness  for  Prosecu- 
tion. 

Name  of  Witness:  Sclunidt,  John  Peter,  PNS, 
USN.  Address:  U.  S.  Naval  Recei^-ing  Station, 
Naval  Station,  San  Diego,  Califoiiiia.  Yv^itness  for 
Prosecution. 

Name  of  Witness:  Sykes,  Paul.  Address:  128  "I" 
Street,  Coronado,  California.  Witness  for  Prosecu- 
tion. 

Name  of  Witness:  Strolin,  H.  R.  Address:  Office 
of  Naval  Intelligence,  San  Diego,  California.  Wit- 
ness for  Prosecution. 

***** 

Charge  I:   Violation  of  the  Uniform  Code  of  Mili- 
tary Justice,  Article  125. 

Specification  1:  In  that  Seldon  Gr.  Hooper,  Rear 
Admiral,  U.  S.  Navy  (Retired),  did,  at  604  Glori- 
etta,  Boulevard,  Coronado,  California,  on  or  about 
20  October  1956,  commit  sodomy  mth  John  Peter 
Schmidt,  personnelman  third  class,  U.  S.  Navy. 

Specification  2:  In  that  Seldon  G.  Hooper,  Rear 
Admiral,  U.  S.  Navy  (Retired),  did,  at  604  Olori- 
etta  Boulevard,  Coronado,  California,  during  the 
period  beginning  on  or  about  1  November  1956  to 
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Exhibit  "A"-~(Continued) 
on  or  about  1  March  1957,  exact  dates  to  the  relator 
unknown,  commit  sodomy  with  John  Peter  Schmidt, 
personnelman  third  class,  U.  S.  Navy. 

Specification  3:  In  that  Seldon  Gr.  Hooper,  Rear 
Admiral,  U.  S.  Navy  (Retired),  did,  at  604  Glori- 
etta  Boulevard,  Coronado,  California,  on  or  about 
8  March  1957,  commit  sodomy  with  John  Peter 
Schmidt,  persomielman  third  class,  TJ.  S.  Na^y. 

Specification  4:  In  that  Seldon  G.  Hooper,  Rear 
Admiral,  U.  S.  Navy  (Retired),  did,  at  604  Glori- 
etta  Boulevard,  Coronado,  California,  during  the 
summer  of  1956,  exact  date  to  the  relator  unknowai, 
commit  sodomy  with  Roscoe  Kurtz  Braddock,  sea- 
man, IT.  S.  Navy. 

Specification  5:  In  that  Seldon  G.  Hooper,  Rear 
Admiral,  U.  S.  Navy  (Retired),  did,  at  604  Gloii- 
etta  Boulevard,  Coronado,  California  in  the  sum- 
mer of  1955,  exact  date  to  the  relator  unkno\^Ti, 
commit  sodomy  mtli  Michael  Alvin  McBaniels,  hos- 
pital apprentice,  U.  S.  Navy. 

Charge  II :  Violation  of  the  Uniform  Code  of  Mili- 
tary Justice,  Article  133. 

Specification  1:  In  that  Seldon  G.  Hooper,  Rear 
Admiral,  U.  S.  Navy  (Retired),  did,  in  a  garage 
apartment,  at  the  rear  of  604  Glorietta  Boulevard, 
Coronado,  California,  in  the  summer  of  1955,  exact 
date  to  the  relator  unknown,  entertain  at  a  pai-ty 
male  guests,  including  Roscoe  Kurtz  Braddock,  now 
seaman,  IT.  S.  Na^y,  Michael  Alvin  McBaniels,  now 
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Exhibit  "A"— (Continued) 
hospital  apprentice,  U.  S.  Navy,  Paul  Sykes,  a 
civilian,  and  Arthur  Gooding,  a  civilian,  at  which 
party  "strip  poker"  was  played  imtil  he,  the  said 
Hooper,  and  the  guests  were  nude,  after  which  he, 
the  said  Hooper,  and  the  said  Braddock,  McDaniels, 
Sykes  and  Gooding  engaged  in  acts  of  sodomy  Avhile 
still  nude,  to  the  disgrace  of  the  armed  forces. 

Sx)ecification  2:  In  that  Seldon  G.  Hooper,  Rear 
Admiral,  U.  S.  Navy  (Retired),  did,  at  Coronado, 
California,  on  or  about  4  March  1957,  publicly  asso- 
ciate with  persons  known  to  be  sexual  de^uates,  to 
the  disgrace  of  the  armed  forces. 

Charge  III:    Violation  of  the  Uniform  Code   of 
Military  Justice,  Article  134. 

Specification:  In  that  Seldon  G.  Hooper,  Rear 
Admiral,  U.  S.  Navy  (Retired),  did,  at  604  Glori- 
etta  Boulevard,  Coronado,  California,  on  or  about 
3  March  1957,  wrongfully  commit  an  indecent,  lewd 
and  lascivious  act  with  Roscoe  Kurtz  Braddock, 
seaman,  U.  S.  Navy,  by  embracing  the  nude  body 
of  said  Braddock,  while  he,  the  said  HooiDer,  was 
also  nude. 

Signature  of  Accuser :  Robert  A.  Dusch. 
Typed  Name  and  Grade :  Robert  A.  Dusch,  CDR, 
U.  S.  Navy.  Organization:  U.  S.  Navy. 

Affidavit 
Before  me,  the  undersigned,   authorized  by  law 
to  administer  oaths  in  cases  of  this  character,  per- 
sonally appeared  the  above-named  accuser  this  12th 
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day  of  April,  1957,  and  si^ed  the  foregoing 
charges  and  specifications  under  oath  that  he  is  a 
person  subject  to  the  Uniform  Code  of  Military 
Justice,  and  that  he  either  has  personal  knowledge 
of  or  has  investigated  the  matters  set  forth  therein, 
and  that  the  same  are  true  in  fact,  to  the  best  of  his 
knowledge  and  belief. 

/s/  G.  L.  CHRISTIE, 
Gr.  L.  Christie, 

Captain,  U.  S.  Navy, 
Assistant  Chief  of  Staff  for 
Personnel. 

15th  April  1957 

I  have   this  date  informed  the  accused  of  the 
charges  against  him  (MCM,  32f(l)). 

/s/  G.  B.  H.  HALL, 

Commanding, 
Rear  Admiral,  U.   S.  Na\y,  Acting  Commandant, 
11th  Naval  District. 

Headquarters,     Eleventh     Naval    District,     San 
Diego,  California,  15  April  1957. 

The  sworn  charges  above  were  received  at  1015 
hours,  this  date  (MCM,  33b). 

/s/  G.  B.  H.  HALL, 
Rear  Admiral  G.  B.  H.  Hall,  USN,  Acting  Com- 
mandant, 11th  Naval  District. 
***** 

[Endorsed]  :  Filed  May  2,  1957. 
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NOTICE  OF  MOTION 

To  the  Plaintiff  and  His  Attorneys,  Hillyer  and 
Crake,  Esq.,  Please  Take  Notice: 

That  the  Defendant,  Gr.  B.  H.  Hall  mil  bring  on 
for  hearing  the  within  Motion  to  Dismiss  and  for 
Summary  Judgment  on  Monday,  September  9,  1957, 
at  10:00  A.M.,  before  the  Honorable  James  M. 
Carter,  United  States  District  Judge,  at  the  United 
States  Courthouse,  San  Diego,  California. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney, 

RICHARD  A.  LAVINE, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division, 

/s/  JORDAN  A.  DREIFUS, 
Assistant  U.  S.  Attorney, 

Attorneys  for  Defendant, 
G.  B.  H.  Hall.  [29] 

[Endorsed] :  Filed  August  13,  1957. 
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MOTIOK  TO  DISMISS  AND  FOR 
SUMMARY  JUDGMENT 

The  Defendant,  Gr.  B.  H.  Hall  moves  the  Court 
that  this  suit  be  dismissed  under  the  provisions  of 
Rule  12,  Federal  Rules  of  Civil  Procedure,  or  in  the 
alternative,  for  Summary  Judgment  of  dismissal  of 
this  suit  under  the  provisions  of  Rules  12  and  56, 
Federal  Rules  of  Civil  Procedure,  upon  each  and 
all  of  the  following  grounds: 

I. 

That  the  Defendant,  O.  B.  H.  Hall,  is  not  the 
Commandant  of  the  Eleventh  Naval  District,  hav- 
ing only  been  acting  ConDnandant  for  a  short 
period,  C.  C,  Hartman,  Rear  Admiral,  U.  S.  Navy, 
having  succeeded  to  that  office  after  a  temporary 
absence,  and  the  Plaintiff  as  yet  not  having  moved 
to  substitute  C.  C.  Hartman  in  place  of  G.  B.  H. 
Hall  as  Defendant  in  the  manner  required  by  Rule 
25(d),  Federal  Rules  of  Civil  Procedure,  this  suit 
has  abated  as  a  matter  of  law;  [30] 

II. 

That  this  Court  has  no  jurisdiction  of  the  subject 
matter  of  the  suit. 

That  this  suit,  being  one  for  Declaratory  Judg- 
ment and  injunction,  necessarily  raises  issues  con- 
cerning the  jurisdiction  of  courts-martial  and  the 
effect  of  a  sentence  thereof  which  arc  in  this  suit 
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wholly  outside  the  subject  matter  jurisdiction  of 
this  Court; 

III. 
That  insofar  as  this  suit  involves  the  issue  of  the 
dismissal  of  an  officer  from  the  Armed  Forces  of 
the  United  States,  it  purports  to  review  an  action 
wholly  within  the  power  of  the  President  and  the 
Executive  Branch  of  the  government  and  wholly 
outside  the  subject  matter  jurisdiction  of  this 
Court ; 

ly. 

That  the  Secretary  of  the  Navy,  not  having  been 
named  or  served  as  a  Defendant  in  this  suit,  the 
Plaintiff  has  failed  to  join  an  indispensable  party; 

V. 

That  the  Commandant  of  the  Eleventh  Naval 
District,  having  no  power,  authority  or  discretion 
over  any  of  the  subject  matter  as  to  which  Plaintiff 
prays  relief,  this  suit  fails  to  state  a  claim  upon 
which  relief  can  be  granted; 

YI. 

That  the  Plaintiff  having  yet  failed  to  exhaust 
the  remedies  available  to  him  in  the  court-martial 
appellate  review  procedures,  this  suit  fails  to  state 
a  claim  upon  which  relief  can  be  granted. 

The  following  documents  in  support  of  this  mo- 
tion are  submitted:  [31] 

Affidavit  of  C.  C.  Hartman,  attached  hereto  as 
Exhibit  No.  1. 
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Affidavit  of  Luis  V.  Castro,  attached  hereto  as 
Exhibit  No.  2. 

Respectfully  submitted, 

LAUGHLIN  E.  WATERS, 

United  States  Attorney, 

RICHARD  A.  LAVINE, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division, 

/s/  JORDAN  A.  DREIFUS, 
Assistant  U.  S.  Attorney, 
Attorneys  for  Defendant, 
G.  B.  H.  Hall.  [32] 

EXHIBIT  No.  1 

AFFIDAVIT 

United  States  of  America, 
Southern  District  of  California — ss. 

I,  Rear  Admiral  C.  C.  Hartman,  United  States 
Na^'y,  having  been  duly  sworn,  do  state  as  follows: 

1.  I  am  and  have  been  on  all  the  dates  stated  in 
this  affidavit,  Commandant  of  the  Eleventh  Naval 
District  of  the  United  States  Navy  at  San  Diego, 
California,  except  that  Rear  Admiral  G.  B.  H.  Hall 
was  Acting  Commandant  during  my  temporary  ab- 
sence. 

2.  I  am  and  on  all  the  dates  stated  in  this  Affi- 
davit have  continued  to  be  authorized  to  convene 
general  courts-martial  under  Article  22,  Unifonn 


28  Seidell  G.  Hooper  vs. 

Exhibit  No.  1— (Continued) 

Code  of  Military  Justice,  and  the  Acting  Comman- 
dant is  and  was  likewise  so  authorized  in  my 
absence. 

3.  On  April  15,  1957,  there  were  received  at  my 
Headquarters  sworn  charges,  against  Rear  Admiral 
Selden  G.  Hooper,  United  States  Navy,  Retired, 
alleging  violations  of  .^Vrticles  125,  133  and  134,  Uni- 
form Code  of  Miiitaiy  Justice,  a  copy  of  which  is 
attached  hereto  as  Exliibit  A. 

4.  On  the  same  date,  April  15,  1957,  the  Chief  of 
Staff,  Eleventh  Xaval  District,  in  my  absence,  ap- 
pointed an  investigating  officer  to  conduct  a  pretrial 
investigation  mider  the  provisions  of  Ai-ticle  32, 
UrdfoiTQ  Code  of  Military  Justice.  The  investigat- 
ing  officer   thereafter   returned   his   report   to    me 

against  Rear  Admiral  Hooper  be  tried  by  general 
court-mariial. 

5.  These  charges  were  referred  for  trial  by  gen- 
eral couri-mariial  by  my  order,  endorsed  thereon, 
dated  April  24,  1957.  On  April  29,  1957,  by  my 
order  of  that  date,  copy  of  which  is  attached  hereto 
as  Exhibit  B,  I  appointed  a  general  couri-mariial, 
composed  of  officers  of  sufficient  rank,  as  required 
by  Article  25d,  Uniform  Code  of  Miiitaiy  Justice, 
for  trial  of  these  charges,  incor]X)rating  therein  the 
reference  for  trial  previously  made  on  April  24, 
1957.   Rear   Admiral   Hooper   was   aiTaigned   and 


C.  C.  Hartman,  etc.  29 

ExMbit  Xo.  1— (Continued) 

tried  on  May  6  and  7,  1957,  at  San  Diego,  Califor- 
nia, before  tiiat  G-eneral  Court-MartiaL  [33] 

6.  On  May  27,  1957,  the  District.  Legal  Officer  of 
the  Eleventh  Naval  District,  submitted  to  me  the 
reeord  of  trial  of  tiie  General  Court-^Iartial  of 
Rear  Admiral  Hooper  together  with  his  review  con- 
taining his  written  ojjinion  thereon,  pui-suant  to 
Article  61,  Uniform  Code  of  Military  Justice.  On 
■flie  same  date  I  took  action  on  the  record  in  writing 
in  aeeoidanee  witii  the  recommendation  of  the  Dis- 
trict Legal  Officer,  pnrsoant  to  Articles  60,  64  and 
65a,  Uniform  Code  of  Military  Justice.  On  the 
same  date,  I  directed  publication  of  G-eneral  Court- 
Martial  Order  ISTo.  90-57,  Eleventh  Xaval  District 
Headquarteis  (publishing  therein  the  results  of 
trial  induding  my  action  on  the  case),  jjursuant  to 
paragraph  90,  Mannal  for  Courts-^iartial,  United 
States,  1951,  a  copy  of  which  is  attached  hereto  as 
ExMbit  C. 

7.  Pursuant  to  Article  65a,  Uniform  Code  of 
Milita.ry  Justice,  and  yjaragi-aph  91,  Manual  for 
Courts-Martial,  United  States,  1951,  the  record  of 
trial  was  on  the  same  date  transmitted  by  United 
States  mail  to  tiie  Office  of  the  Judge  Advocate 
G«ieral,  United  States  If avy. 

8.  From  that  date  to  the  date  of  this  affidavit, 
neither  said  General  Conrt-3iIartial  ease,  nor  the 
leeord  of  trial  Hieiein  have  been  remanded  to  me, 
nor  have  I  received  from  the  Judge  Advocate  Gen- 
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eral,  or  any  other  superior  authority  any  authoriza- 
tion or  direction  to  take  any  further  action  of  any 
kind  with  respect  to  that  case. 

/s/  C.  C.  HARTMAN. 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  July,  1957. 

/s/  EDA  D.  MANDICH, 
Notary  Public  in  and  for  the  County  of  San  Diego, 
State  of  California.   My  Commission  Expires 
January  27,  1959. 

EXHIBIT   1-B 

(Copy) 

22,  A17-1,  Ser  273/22 

Commandant 
Eleventh  Naval  District 

937  N.  Harbor  Drive 
San  Diego  30,  California 

29  Apr  1957 
From:   Commandant,  Eleventh  Naval  District. 
To:  Rear  Admiral  Robert  L.  Campbell,  U.  S.  Navy, 
President,     General     Court-Martial,     Eleventh 
Naval  District,  U.  S.  Naval  Station,  San  Diego, 
California. 
Sub:  Appointing  general  coui-t  martial. 

Pursuant  to  authority  contained  in  Section  0102 
in  the  1955  Naval  Supplement  to  the  Manual  for 
Courts-Martial,  United  States,  1951,  a  general 
court-martial  is  hereby  ordered  to  convene  at  the 
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U.  S.  Naval  Station,  San  Diego,  California,  at  0900 
hours  on  6  May  1957,  or  as  soon  thereafter  as  prac- 
ticable for  the  trial  of  Rear  Admiral  Seldon  Gr. 
Hooper,  U.  S.  Navy,  Retired,  only,  whose  unar- 
raigned  case  is  now  in  the  hands  of  the  Trial  Coun- 
sel of  the  General  Court-Martial  convened  by  my 
appointing  order  serial  198/22  dated  28  March 
1957.  The  couri  will  be  constituted  as  follows: 

Law  Officer:  Coim^nander  Benjamin  J.  Jacobs, 
U.  S.  Na^-y,  certified  in  accordance  with  Article 
26a.  Commander  Daniel  Flynn,  U.  S.  Navy,  certi- 
fied in  accordance  with  Article  26a;  either  of  whom 
is  empowered  to  act  as  such. 

Members:  Rear  Admiral  Robert  L.  Campbell, 
U.  S.  Navy,  Rear  Admiral  Walter  W.  Honaker, 
SC,  U.  S.  Navy,  Brigadier  Ceneral  Russell  N. 
Jordahl,  U.  S.  Marine  Corps,  Rear  Admiral  Fred- 
erick C.  Stelter,  Jimior,  U.  S.  Navy,  Rear  Admiral 
William  M.  Nation,  U.  S.  Navy,  Rear  Admiral 
Ralph  K.  James,  U.  S.  Navy. 

Counsel:  Lieutenant  Commander  Robert  E.  Con- 
away,  U.  S.  Naval  Reserve,  Trial  Counsel,  certified 
in  accordance  with  Article  27b.  Lieutenant  Law- 
rence E.  Phillips,  TJ.  S.  Navy,  Trial  Counsel,  certi- 
fied in  accordance  with  Article  27b.  Lieutenant 
(junior  grade)  Sam  M.  Prochaska,  IT.  S.  Naval 
Reserve,  Defense  Counsel,  certified  in  accordance 
with  Article  27b. 

C.  C.  HARTMAN.  [35] 
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EXHIBIT   1-C 

DF:ac 

Eleventh  Xaval  District  Headqiiartei's 

27  May  1957 

General  Coui-t-Martial  Order  Xo.   90-57 

Before  a  General  Court-Martial,  which  convened 
at  the  U.  S.  Xaval  Station,  San  Diego,  California, 
pursuant  to  my  appointing  order  22  A17-1  Serial 
273/22,  dated  29  April  1957,  was  aiTaigned  and 
tried  Rear  Admiral  Selden  G.  Hooper,  U.  S.  Xavy 
(Retired),  061172. 

Charge  I:   Violation  of  the  Unifonn  Code  of  Mili- 
tary Justice,  Ai*ticle  125. 

Specification  1:  In  that  Seldon  G.  Hooper,  Rear 
Admiral,  U.  S.  Xavy  (Retired),  did,  at  60-4  Glori- 
etta  Boulevard,  Coronado,  California,  on  or  about 
20  October  1956,  commit  sodomy  with  John  Peter 
Schmidt,  personnelman  third  class,  U.  S.  Xavy. 

Specification  2:  In  that  Seldon  G.  Hooper,  Rear 
Admiral,  U.  S.  Xavy  (Retired),  did,  at  601  Glori- 
etta  Boulevard,  Coronado,  California,  during  the 
period  beginning  on  or  about  1  December  1956  com- 
mit sodomy  with  John  Peter  Schmidt,  personnel- 
man  third  class,  U.  S.  Xavy. 

Specification  3:  In  that  Seldon  G.  Hooper,  Rear 
Admiral,  U.  S.  Xavy  (Retired),  did,  at  604  Glori- 
etta  Boulevard,  Coronado,  California,  on  or  about 
8  March  1957,  commit  sodomy  with  John  Peter 
Schmidt,  personnelman  third  class,  U.  S.  Xavy. 
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Specification  4:  In  that  Seldon  Gr.  Hooper,  Rear 
Admiral,  U.  S.  Navy  (Retired),  did,  at  604  Glori- 
etta  Boulevard,  Coronado,  California,  on  or  about 
1  September  1957,  commit  sodomy  with  Roscoe 
Kurtz  Braddock,  seaman,  U.  S.  Navy. 

Charge  II :  Violation  of  the  Uniform  Code  of  Mili- 
tary Justice,  Article  133. 

Specification:  In  that  Seldon  G.  Hooper,  Rear 
Admiral,  U.  S.  Navy  (Retired),  did,  at  Coronado, 
California,  on  or  al^out  4  March  1957,  publicly  asso- 
ciate with  persons  known  to  be  sexual  deviates,  to 
the  disgrace  of  the  armed  forces. 

Charge  III :  Violation  of  the  Uniform  Code  of  Mil- 
itary Justice,  Article  134. 

Sxoecification :  In  that  Seldon  G.  Hooper,  Rear 
Admiral,  U.  S.  'Navy  (Retirixl),  did,  at  604  Glori- 
etta  Boulevard,  Coronado,  California,  on  or  a]wut 
3  March  1957,  wrongfully  commit  an  indecent,  lewd 
and  lascivious  act  with  Roscoe  Kurtz  Braddock, 
seaman,  U.  S.  Navy,  by  embracing  the  nude  ])ody 
of  said  Braddock,  while  he,  the  said  Hooper,  was 
also  nude. 

Pleas 

To  Specifications  1,  2,  and  3  of  Charge  I:  Not 
Guilty. 

To  Specification  4  of  Charge  I:  Motion  to  Dis- 
miss Granted. 
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To  Charge  I :  Not  Guilty. 

To  the  Specification  of  Charge  II  and  Charge  II ; 
Not  Guilty. 

To  the  Specification  of  Charge  III  and  Charge 
III:   Not  Guilty. 

Findings 

Of  Specifications  1  and  2  of  Charge  I:  Not 
Guilty. 

Of  Specification  3  of  Charge  I:   Guilty. 

Of  Specification  4  of  Charge  I:  Motion  to  Dis- 
miss Granted. 

Of  Charge  I:   Guilty. 

Of  the  Specification  of  Charge  II  and  Charge  II : 
Guilty. 

Of  the  Specification  of  Charge  III  and  Charge 
III:  Guilty. 

Sentence 

-A.  vj-      F^v      Llioxxlxoib^-^ct     J-x  oixi     IxxO     o^x  V  xCc     clxxvi.     to     Xv^X  X»oiU 

all  pay  and  allowances.    (No  previous  convictions 
considered.) 

The  sentence  was  adjudged  on  7  May  19v57. 

Action 

''Commandant's  Office 

Eleventh  Naval  District 

San  Diego,  California 

In  the  foregoing  case  of  Rear  Admiral  Selden 
G.  Hooper,  U.  S.  Navy,  Retired,  the  sentence  is 
approved. 

The  record  of  trial  is  forwarded  to  the  Judge 
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Advocate   G-eneral   of   the   Navy   for   review  by   a 
Board  of  Review. 

C.  C.  HARTlViAN, 

Rear  Admiral,  U.  S.  Navy, 
Commandant,  Eleventh  Naval  District,  San  Diego, 
California. '^ 

C.  C.  HARTMAN, 

Rear  Admiral,  U.  S.  Navy, 
Commandant,  Eleventh  Naval  District,  San  Diego, 
California. 

/s/  R.  L.  LIBBY, 

Captain,  U.  S.  Navy, 

District  Legal  Officer,  By  Direction. 

[Endorsed]  :  Filed  August  13,  1957. 
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EXHIBIT  No.  3 

AFFIDAVIT 

Commonwealth  of  Virginia, 
County  of  Arlington,  to  wit — ss. 

This  day  before  me.  Homer  A.  Walkup,  a  legal 
officer  of  the  Bureau  of  Naval  Persomiel,  author- 
ized to  administer  oaths  and  to  act  as  a  notaiy  pub- 
lic by  Article  136,  Uniform  Code  of  Military  Jus- 
tice, Title  10,  U.  S.  Code,  Section  936,  personally 
appeared  in  the  County  and  Commonwealth  afore- 
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said,  Vice  Admiral  J.  L.  Holloway,  Jr.,  U.  S.  Navy, 
who,  being  duly  sworn,  deposes  aiid  says: 

1.  That  he  is  Chief  of  Naval  Personnel,  Depart- 
ment of  the  Navy,  Department  of  Defense,  United 
States  of  America. 

2.  That  in  his  capacity  as  Chief  of  Naval  Person- 
nel, he  is  responsible  to  the  Secretaiy  of  the  Navy 
for,  inter  alia,  procurement,  distribution,  training, 
discipline,  discharge,  retirement,  and  maintenance 
of  records,  -with  respect  to  personnel  of  the  United 
States  Na\y  and  the  United  States  Naval  Reserve. 

3.  That  he  maintains,  in  the  ordinary  course  of 
official  business,  in  his  official  custody,  and  under 
his  official  supervision,  the  records  relating  to  the 
ser^ace  and  performance  of  Selden  Gr.  Hooper,  Rear 
Admiral,  U.  S.  Navy,  retired,  file  number  61172. 

4.  That  entries  made  in  the  ordinary  course  of 
official  business  in  records  maintained  by  the  affiant 
as. aforesaid,  relating  to  the  said  Selden  Gr.  Hoo]3er, 
indicate  that  the  said  Selden  G.  Hooper,  from  a 
period  before  1  January  1955  up  to  and  including 
the  present  time,  has  been  in  the  status  of  a  retired 
officer  not  on  active  duty,  and  has  maintained  his 
residence  in  the  city  of  Coronado,  California;  that 
official  mail  addressed  from  the  Depaii:ment  of  the 
Na^y  to  the  said  Hooper  while  he  has  been  in  the 
status  and  maintaining  the  residence  aforesaid  has 
been  sent  via  the  Commandant  of  the  Eleventh 
Naval  District,  San  Diego,  California;  and  that, 
under  date  of  12  April  1957,  there  were  preferred 
against  the  said  Hooper  certain  charges  of  viola- 
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tions  of  the  Unifomi  Code  of  Military  Justice,  upon 
which  he  was  tried  before  a  general  court-martial 
convened  by  the  Commandant  of  the  Eleventh 
Naval  District  on  6  and  7  May  1957. 

5.  That  the  pay  of  retired  naval  personnel  not 
on  active  duty  is  disbursed  by  the  Na^y  Finance 
Center  in  Cleveland,  Ohio,  an  activity  maintained 
under  the  supervision  of  the  Comptroller  of  the 
Navy  and  the  Assistant  Secretary  of  the  Na^y  (Fi- 
nancial Management). 

6.  That  as  regards  other  relationships  between 
the  naval  service  and  retired  officers  not  on  active 
duty,  both  the  office  held  by  the  affiant  and  those  of 
the  Commandants  of  the  Naval  Districts  in  which 
such  officers  maintain  their  homes  have  areas  of 
responsibility.  In  areas  wherein  the  affiant  deals 
with  such  officers,  he  ordinarily  does  so  through  the 
intemiediacy  of  Naval  District  Commandants;  in 
areas  wherein  Commandants  deal  with  such  officers, 
the  affiant  is  usually  informed  by  being  furnished 
copies  of  correspondence.  That  examples  of  such 
dealings  by  the  affiant  with  retired  officers  not  on 
active  duty,  which  examples  are  not  all  inclusive, 
are  the  follomng: 

a.  Detemiines,  in  accordance  with  a])plicable 
pro^dsions  of  law,  when  the  needs  of  the  naval  sei*^'- 
ice  require  ordering  retired  officers  to  active  duty, 
and  issues  or  causes  to  be  issued  on  behalf  of  the 
Secretary  of  the  Navy  appropriate  orders  to  the 
retired  officers  concerned. 
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b.  Furnishes  verification  of  status  and  service  to 
the  Navy  Finance  Center  in  Cleveland,  Ohio,  in 
order  that  appropriate  action  can  be  taken  by  that 
office  to  initiate  and  continue  retired  pay  to  the 
retired  officers  concerned  in  the  proper  amounts. 

c.  Llaintains  or  causes  to  be  maintained  at  the 
Bureau  of  Naval  Personnel  in  Washington,  D.  C. 
each  retired  officer's  individual  record  of  service, 
which  record  covers  all  of  that  officer's  service  in 
the  Navy,  including  all  periods  of  active  duty,  pe- 
riods while  in  a  retired  status,  and  periods  of  active 
duty  while  in  a  retired  status. 

d.  Considers  cases  wherein  retired  officers  are 
convicted  of  commission  of  felony  by  civil  authori- 
ties, and  in  proper  cases  makes  recommendations  to 
the  Secretary  of  the  Navy  for  his  further  consider- 
ation and  recommendation  to  the  President,  in  con- 
nection ^Yitll  dropping  the  officer  concerned  from 
the  rolls. 

e.  Calls  to  the  attention  of  the  retired  officer  con- 
cerned complaints  relative  to  his  failure  to  pay  just 
debts,  failure  to  furnish  adequate  suppoii:  to  de- 
pendents, or  other  conduct  tending  to  bring  dis- 
credit upon  the  Navy,  and  detennines  what  further 
action  is  required  with  respect  to  such  alleged  con- 
duct, if  any. 

7.  That  court-martial  proceedings  against  re- 
tired officers  not  on  active  duty  represent  an  area 
wherein  Naval  District  Commandants  are  responsi- 
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ble  for  initiating  and  conducting  such  proceedings 
through  all  stages  prior  to  review  by  a  board  of 
review  in  the  office  of  the  Judge  Advocate  General 
of  the  Navy. 

8.  That  the  affiant  notes  from  the  style  of  the 
captioned  litigation  that  the  respondent,  Rear  Ad- 
miral G.  B.  N.  Hall,  U.  S.  Navy,  has  been  described 
as  the  Commandant,  Eleventh  Naval  District;  that 
records  maintained  in  the  ordinary  course  of  official 
business,  in  the  official  custody  and  under  the  offi- 
cial supervision  of  the  affiant,  indicate  that  the  said 
Rear  Admiral  G.  B.  N.  Hall  is  not  the  Coimnandant 
of  the  Eleventh  Naval  District,  but  is  the  Com- 
mander, Naval  Air  Bases,  Eleventh  and  Twelfth 
Naval  Districts,  having  reported  to  that  position  on 
18  Januaiy  1957,  pursuant  to  orders  of  the  affiant 
under  date  of  31  August  1956;  that  official  records 
maintained  as  aforesaid  indicate  that  the  Comman- 
dant of  the  Eleventh  Naval  District  is  Rear  Ad- 
miral C.  C.  Hartman,  U.  S.  Navy,  who  reported  as 
Commandant  on  31  January  1955,  pursuant  to  or- 
ders of  the  affiant  under  date  of  1  November  1954. 

Further,  the  affiant  saith  not. 

Given  under  my  hand  this  3rd  day  of  August 
1957. 

/s/  JAMES  L.  HOLLOWAY,  JR. 

Taken,  sworn  to,  and  subscribed  before  me  this 
3rd  day  of  August  1957. 

/s/  HOMER  A.  WALKUP, 

Commander,  USNR,  Legal  Officer. 
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Commandant's  Office 
Eleventh  Naval  District 
San  Diego  30,  California 

Address  Reply  to  Commandant,  llth  Naval  Dis- 
trict and  refer  to:  P19-2,  NDll/010(NR)dd,  Serial 
340/010  (NR). 

12  July  1948 

From:   Captain  Selden  Gr.  Hooper,  USN,  61172. 
To :   The  Secretary  of  the  Navy. 

Via:    (1)   The  Commandant,  Eleventh  Naval  Dis- 
trict. (2)  The  Chief  of  Naval  Personnel. 

Subject:  Voluntary  retirement,  request  for. 

1.  Having  completed  twenty-one  years  commis- 
sioned service  in  the  United  States  Navy  on  2  June 
1948,  it  is  requested  that  I  be  transferred  to  the 
retired  list  of  officers  of  the  Na^y,  effective  1  De- 
cember 1948. 

2.  This  request  for  retirement  is  predicated,  in 
part,  upon  my  understanding  that  I  am  eligible  to 
receive  the  retirement  benefits  prescribed  for  an 
officer  who  has  been  specially  conunended  for  per- 
formance of  duty  in  active  coml^at.  If  this  be  not 
so,  this  request  is  cancelled. 

/s/  S.  G.  HOOPER, 
S.  G.  Hooper. 

[Pen  Note:  He  is  eligible. — (Illegible)] 

*      o      *      *      * 
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61172 

Pers-325-TRD/lib 

8  December  1948 

From:   Secretary  of  the  Navy. 

To:  Rear  Admiral  Selden  G.  Hooper,  USX,  Re- 
tired, 604  Glorietta  Boulevard,  Coronado,  Cali- 
fornia. 

Su])j :  Transfer  to  the  Retired  List. 

1.  Your  request  to  be  transferred  to  the  retired 
list  was  approved  by  the  President  of  the  United 
States,  effective  1  December  1948. 

2.  Having  been  specially  commended  by  the  head 
of  the  executive  department  for  your  performance 
of  duty  in  actual  combat,  you  were  on  1  Deceml^er 
1948  transferred  to  the  retired  list  with  the  rank  of 
Rear  Admiral  but  with  the  retired  pay  based  on 
the  rank  of  Captain  in  accoi'dance  with  the  provi- 
sions of  U.  S.  Code,  Title  34,  sections  410b  and 
410n. 

3.  Please  furnish  the  Disbursing  Officer  having 
custody  of  your  pay  record  four  certified  copies  of 
this  letter. 

4.  Please  acknowledge  receipt  to  the  Chief  of 
Naval  Personnel. 

5.  During  the  time  you  have  so  faithfully  and 
efficiently  served,  you  have  witnessed  many  ad- 
vancements in  the  morale,  strength  and  efficiency  of 
the  Navy ;  and  you  have  the  satisfaction  of  knowing 
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that  you  have  contributed  materially  to  the  accom- 
plishment of  these  results.  I  regret  your  retirement 
from  active  service  and  take  this  occasion  to  extend 
to  you  my  heartiest  congi*atulations  and  apprecia- 
tion for  your  long-  and  distinguished  service  to  our 
Xation.  May  I  wish  you  continued  success  and 
many  years  of  health  and  happiness. 

M.  E.  AXDEEWS, 

Acting  Secretaiy  of  the  Xavy. 

Prepared  by  Commander  T.  B.   Dabney,   USX, 
BuPers  325,  Extension  71116. 

CC :  Pers-321,  Pers-IB,  Pers-32152,  Pers-327,  Pers- 
311,  Pers-8311,  Pers-8232,  Pers-82231,  Pei-s- 
311sl,  BuScScA  (Spec.  Pay.  Div.,  Cleveland, 
Ohio),  Office  copy.  Jacket  copy. 

13  Deceml>er  1948 

From:    Selden  G.  Hooper.  Rear  Adm.  USX  (ret.). 

To:    Chief  of  the  Bureau  of  Xaval  Personnel. 

Subject:  Letter  of  transfer  to  Retired  List  USX, 
receipt  of. 

Ref :  (d)  Secnav  Ltr  file  Xo.  61172,  Pers.  325-TBD/ 
lib,  dated  8  Dec.  1948  t^  Selden  G.  Hooper. 

1.    In  accordance  with  par.  4  of  the  ref.,  receipt 
is  hereby  acknowledged  of  the  ref. 

/s/  SELDEX  G.  HOOPER. 
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Rear  Admiral  Selden  Gain  Hooper,  U.  S.  Navy, 
61172,  Retired 

Transcript  of  Naval  Service 

25  Dec.  1904 — Bom  in  Chicago,  Illinois. 

6  Jul.  1923— Midshipman,  TJ.  S.  Navy. 
2  Jun.  1927— Ensign,  U.  S.  Navy. 

7  Aug,  1947 — Commander,  U.  S.  Navy  to  rank 
from  22  June  1938. 

19  Apr.  1945 — Captain  for  temporary  service. 

1  Dec.  1948 — Placed  on  the  Retired  List  with  the 
rank  of  Rear  Admiral. 

Ships  and  Stations 

U.  S.  Naval  Academy,  Annapolis,  Md.,  from  Jun. 
1927  to  Aug.  1927. 

USS  New  Mexico  (dufly)  from  Sep.  1927  to  May 
1930. 

Submarine  Base,  New  London,  Conn.,  from  Jul. 
1930  to  Dec.  1930. 

Submarine  Division  Nineteen,  from  Feb.  1931  to 
Sep.  1932. 

USS  Fulton,  from  Sep.  1932  to  Mar.  1933. 
USS  Palos,  from  Apr.  1932  to  Sep.  1934. 
USS  Canopus,  from  Sep.  1934  to  Feb.  1935. 
U.  S.  Naval  Academy,  Annapolis,  Md.  (Instruc- 
tion), from  May  1935  to  May  1936. 

USS  Eagle  (CO),  from  Jun.  1936  to  Jun.  1936. 
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Third   Naval   District,   from  Jim.   1936   to   May 

1937.  ';^-;^\ 

USS  Borie  (Executive  Officer)  (CO),  from  Jim. 
1937  to  Sop.  1940. 

NROTC  Unit,  Marquette  Universitv,  Milwaukee, 
Wisconsin,  from  Oct.  1940  to  Dec.  1941. 

USS  Richmond,  from  Jan.  1942  to  Jun.  1943. 

Bureau  of  Naval  rersoriucl,  from  Jun.  1943  to 
Aug-.  1943. 

Naval  Training  St<'\tion,  Naval  Operatins:  Base, 
Norfolk,  Ya.,  from  Sep.  1943  to  Oct.  1943. 

USS  Uhlmann   (CO),  from  Nov.  1943  to  Mar. 
1945. 

Destroyer  Division  Forty-Four,  from  Mar.  1945 
to  Jan.  1946. 

Eieveiiui  Naval  District   (Dir.  Naval  Reserve), 
from  Feb.  1946  to  Nov.  1948. 

Schools  attended  prior  to  entering  U.  S.  Naval 
Academy :  Palo  Alto  High,  Columbian  Preparatoiy. 

Wife:   Not  maiTied. 

Children:   None. 

Mother:     Rosa  Hooper. 

Father:   Not  of  record. 

Home  address:    604  Glorietta  Boulevard,  Coro- 
nado  18,  California. 
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Prep.  9/19/49. 

Pers-329-RT,  061172 

From :  Tlie  Chief  of  Naval  Personnel. 

To:  Rear  Admiral  Selden  G.  Hooper,  U.S.X.  (ret.), 
604  Olorietta  Blvd.,  Coronado,  Calif. 

Subj  :  Uniform :  wearing:  of. 

Ref :    (a)  Your  letter  dated  S  September  1949. 

1.  Permission  is  hereby  srranted  yon  to  wear 
your  naval  uniform  on  appropriate  occasions  while 
employed  as  Superintendent  of  the  West  Coast 
Xaval  Academy. 

2.  It  is  the  policy  of  the  Xavy  Department  to 
permit  retired  and  Reserve  officers  to  wear  their 
naval  imiforms  on  appropriate  occasions  when  en- 
gaged in  the  instiniction  of  a  cadet  corps  or  similar 
org-anization  at  naval  or  military  academies  or  other 
institutions  of  learning.  It  would  be  ]")ei*missible, 
therefore,  for  other  retii'ed  and  Xaval  Resei've  offi- 
cers employed  l\v  the  TTest  Coast  Xaval  Academy 
to  wear  their  naval  uniforms  in  comiection  with 
such  duties. 

[Endoi^ed]  :  Filed  August  21,  1957. 
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United  States  of  America 
Department  of  the  Aimy 

Washington,  25  October,  1957 

I  Hereby  Certify  that  the  official  records  in  the 
custody  of  The  Adjutant  Greneral  of  the  Aiiny  show 
that  as  of  30  September  1957  there  were  58,453 
retired  personnel  of  the  Regular  Ai'my  who  are  en- 
titled to  receive  pay. 

I  Further  Certify  that  no  statistics  are  available 
relative  to  the  number  of  retired  reserve  personnel 
receiving  hospitalization  from  an  Anned  Force. 

/s/  HERBERT  M.  JOXES, 
Herbert  M.  Jones, 
Major  G-eneral,  USA, 
The  Adjutant  General. 

I  Hereby  Certify  that  Major  General  Herbert  M. 
Jones,  who  signed  the  foregoing  certificate,  is  The 
Adjutant  General  of  the  Army,  and  that  to  his  cer- 
tification as  such  full  faith  and  credit  are  and  ought 
to  be  given. 

In  Testimony  Wliereof  I,  T\rill)er  M.  Bnicker, 
Secretaiy  of  the  AiToy,  have  hereimto  caused  the 
seal  of  the  Department  of  the  AiTQy  to  be  affixed 
and  my  name  to  be  subscribed  by  the  Dei^uty  Ad- 
ministrative Assistant  of  the  said  Department,  at 


C.  C.  Hartman,  etc.  47 

Exhibit  No.  6- A — (Continued) 

the  City  of  Washington,  this  25th  day  of  October, 
1957. 

[Seal]        /s/  WILBER  M.  BRUCKER, 
Secretary  of  the  Army, 

/s/  By   JAMES  E.  COOK, 

Deputy  Administrative 
Assistant.  [100] 

EXHIBIT  No.  6-B 

CERTIFICATE 

This  Is  To  Certify  that  the  records  of  the  Office 
of  Personnel,  United  States  Coast  Guard  Head- 
quarters, Washington,  D.  C,  indicate  that  as  of 
1  September  1957  there  were  8019  retired  persons 
of  the  regular  component  of  the  U.  S.  Coast  Guard 
who  were  entitled  to  receive  pay. 

In  testimony  whereof,  I  have  hereimto  set  my 
hand  and  caused  the  seal  of  the  United  States  Coast 
Guard  to  be  affixed  this  24th  day  of  September, 
1957. 

[Seal]        /s/  ALLEN  WINBECK, 
Allen  Winbeck, 

Rear  Admiral,  USCG, 
Chief,  Office  of  Personnel, 
U.  S.  Coast  Guard. 

This  Is  To  Certify  that  Rear  Admiral  Winbeck, 
U.  S.  Coast  Guard,  to  me  known  to  be  the  pei-son 
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described  in  and  who  executed  the  above  certificate 
is  the  Chief,  Office  of  Personnel,  U.  S.  Coast  Guard. 

/s/  KENNETH  S.  HARRISON, 

Chief  Counsel, 

U.  S.  Coast  Guard.  [101] 

EXHIBIT  No.  6-C 

Department  of  the  Navy 

Bureau  of  Naval  Personnel 

Washington  25,  D.  C. 

In  reply  refer  to  Pers-A232-pms 

October  3,  1957 
From:  Chief  of  Naval  Personnel. 

To:  Judge  Advocate  General. 

Subj :  Certified  statement  regarding  personnel  of 
the  Armed  Forces  subject  to  the  Unifonn  Code 
of  Military  Justice ;  request  for. 

Ref:  (a)  JAG  Itr  JAG:142:hjs  ser  107869  of  20 
Sep  1957. 

1.     As  requested  in  reference   (a)   the  following 
information  is  furnished: 

As  of  30  June  1957 
Retired  22,463  ^        33,562 

Fleet  Reserve  20,871 ' 

^  Includes  76  Retired  officers  on  Active  Duty. 

"^  Includes  234  Fleet  Reservists  on  Active  Duty. 
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2.  Information  concerning  the  number  of  Re- 
tired Reservists  receiving  hospitalization  from  an 
armed  force  is  not  available. 

/s/  F.  C.  RYDEEN, 

F.  C.  Rydeen, 
By  direction. 

EXHIBIT  Xo.  6-D 

Dcpaiimcnt  of  the  Navy 

Headquarters  United  States  Marine  Corps 

Washington  25,  D.  C. 

2  October  1957 
In  reply  refer  to  DGK-7-efs 

To  Whom  It  May  Concern: 

This  is  to  certify  that  the  present  nmnerical 
strength  of  the  Marine  Corps  in  the  categories  of 
persomiel  specified  in  subsections  4  and  6  of  Aii:icle 
2,  Uniform  Code  of  Military  Justice  as  of  31  July 
1957,  is  as  follows: 

Subsection  4:  Retired  personnel  of  a  regular 
component  of  the  armed  forces  who  are  entitled  to 
receive  pay: 

Officers  2960  Enlisted  6542 

Subsection  6 :  Meml:»ers  of  the  Fleet  Reserve  and 
Fleet  Marine  Corps  Reserve:  1782. 

The  numerical  strength  under  subsection  5,  Re- 
tired personnel  of  a  reserve  component  who  are 
receiving  hospitalization  from  an  armed  force,  is 
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not  airailaMe  at  fliis  Headqoarters  or  at  Borean  of 
Medieiiie  and  Smrgeiy,,  DeparliiMiit  of  flie  l9^aTy. 

/a/  C.  A.  RIGAUD, 
C  A.  RigaiMJg 
Mead,  Records  Biandi. 

Affidarit  of  Senrke  bf  Mail  Attadied. 

[Elndorsed] :  Fikd  T-^  19, 1957. 


ZXHEBIT  \>j.  <S-E 

United  States  of  Am 
Depazfmeiit  of  Hie  Air  1 
WasliiiBgixHi  25,  D.  C. 

18  December,  1957 
I  Hereli^r  Ordfy  lliiat  I  am  tibe  Depfoij  Chief  of 
MQitaiy  PersKMmel  Records  Dtvi^^n,  IKreetorate 
of  AdminiitdLralive  Seniee^  Efeadqnarters  United 
States  Air  !F<&Tee;  uiat  as  SucSi  T  baire  citSifsal  and 
legal  eostodf  of  persnaannel  records  of  retired  Air 
Force  members;  Ibat  the  records  of  flie  Department 
of  tibe  Air  Force  show  ajipiojimatelj^  17,506  retired 
personnel  of  19ie  regular  component  nbo  are  enti- 
tled to  receire  parjr  and  approximatebr  1(1^176  retired 
personnel  of  a  non-regular  component  nbo  are  cnti' 
tied  to  reeeiTe  hosfntalization  firam  an  armed  force. 

/s/  UTGEXE  M.  MORIABTY, 
Eng^Ene  M,  M«>riartT, 
Deputy  eiiiet 

IMreefcoiate  of  AdministratiTe 
Senices. 
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I  hereby  Certify  that  Eugene  M.  Moriartr,  who 
signed  the  foregoing  certificate,  is  the  Deputy  Chief 
of  Military  Personnel  Eecoids  Division,  Direc- 
torate of  Administrative  Seivices,  and  that  to  his 
certification  as  such,  full  faith  and  credit  are  and 
ought  to  be  given. 

In  Testimony  Whereof  I,  James  H.  Douglas, 
Secretary  of  the  Air  Force,  have  hereimto  caused 
the  seal  of  the  Department  of  the  Air  Force  to  be 
affixed  and  my  name  to  be  subscribed  by  the  Admin- 
istrative Assistant  to  the  Secretary  of  the  Depart- 
ment, at  the  city  of  Washington,  this  18th  day  of 
December,  1957. 

[Seal]        /s/  JAMES  H.  DOUGLAS, 

Secretary  of  the  Air  Force, 

/s/  By   PHILIP  J.  CFXAN, 

Administrative  Assistant.  [105] 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed]  :  Filed  December  30,  1957. 


[Title  of  District  Court  and  Cause.] 

STIPULATIOX  A>rD  ORDER 

1.  As  to  defendants  "John  Does  I  to  V  inclu- 
sive^', named  in  the  Amended  Complaint  on  file 
herein,  this  suit  shall  be  dismissed. 

2.  The  motion  entitled  "Motion  to  Dismiss  and 
for  Siunmarv  Judgment"'  filed  herein  bv  the  former 
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defendant  G.  B.  H.  Hall  shall  be  deemed  filed,  nunc 
pro  tune,  in  behalf  of  defendant  C.  C.  Hartman  as 
of  the  date  said  motion  was  originally  filed  in  be- 
half of  said  defendant  Hall. 

3.  All  memoranda,  documents  or  other  papers 
filed  in  behalf  of  defendant,  Gr.  B.  H.  Hall  shall  be 
deemed  to  have  been  filed  nunc  pro  tim.c  as  of  the 
dates  of  their  original  filing  in  behalf  of  defendant, 
C.  C.  Hariman. 

4.  The  motion  of  plaintiff  dated  August  30,  1D57 
brought  on  for  hearing  September  9,  1957  entitled 
'^Motion  by  plaintiff  to  Substitute  Successor  in 
Public  Office  as  Defendant  and  to  Add  [108]  Addi- 
tional Defendants,"  to  the  extent  that  it  moved  for 
addition  of  Charles  Hunsicker,  Jr.,  J.  W.  Hendry 
and  Gerald  V.  Reynolds  as  additional  defendants 
herein,  shall,  to  that  extent  only,  be  withdra^vn. 

5.  This  Stipulation  shall  be  received  and  ordered 
filed,  and  the  following  facts  are  admitted,  and  may 
be  considered  by  the  Couri: 

(a)  The  court-martial  case  of  Rear  Admiral 
Hooper,  the  plaintiff  herein,  was  reviewed  by  the 
Board  of  Review,  Office  of  the  Judge  Advocate 
General,  U.  S.  Navy,  West  Coast,  at  San  Bruno, 
California,  and  the  Board  of  Re^dew,  after  briefs 
and  argmnent,  announced,  on  September  10,  1957, 
its  opinion  and  decision  affirming  the  conviction  and 
sentence. 

(b)  The  couri-martial  case  was  thereafter  trans- 
mitted to  the  United  States  Court  of  Military  Ap- 
peals, Washington,  D.  C.  for  further  review  and  is 
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presently  docketed  before  that  Court  as  United 
States  V.  Hooper,  No.  11,113,  in  which,  appellant 
Hooper's  Opening  Brief  has  just  been  filed. 

Dated:  This  25th  day  of  March,  1958. 

HILLYER  &  CRAKE  and 
ENRIGHT,  VON  KALINOWSKI 
&  LEVITT, 

/s/  By    OSCAR  F.  IRWIN, 

Attorneys  for  Plaintiff. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney, 

RICHARD  A.  LAVINE, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division, 

/s/  JORDAN  A.  DREIPUS, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Defendant, 
C.  C.  Hartman. 

It  Is  So  Ordered:  This  27th  day  of  March,  1958. 

/s/  JAMES  M.  CARTER, 

United  States  District  Judge. 

JAD:bsh  [109] 

[Endorsed]  :  Filed  March  27,  1958. 


64  Selden  G.  Hooper  vs. 

[Title  of  District  Court  and  Cause.] 

MEMORANDUM 

A  motion  to  sul3stitute  C.  C.  Hartman,  Rear 
Admiral  USISr,  in  place  of  G.  B.  H.  Hall,  Rear 
Admiral  USN,  has  been  granted. 

By  stipulation  the  parties  have  agi^eed  that  the 
motion  for  summary  judgment  heretofore  made  in 
behalf  of  Hall  may  be  considered  to  be  the  motion 
in  behalf  of  Hartman. 

The  amended  complaint  is  entitled  ''Amended 
Complaint  for  Writ  of  Prohibition  and  for  Declara- 
tory Relief."  It  is  in  two  counts.  Count  1  invokes 
jurisdiction  under  Sec.  1651(a),  Title  28  U.S.C.A. 
Count  2  invokes  jurisdiction  under  Sections  1331 
and  1355  and  under  Sections  2201  and  2202,  all  in 
28  U.S.C.A. 

Count  1 

The  prayer  of  the  first  cause  is  for  an  order  to 
Hall  (now  Hartman)  to  show  cause  as  to  why  "he 
should  not  lie  permanently  restrained  and  prohibi- 
ted from  attempting  to  exercise  any  jurisdiction 
over  the  person  of  plaintiff  by  court  martial  pro- 
ceedings, and  why  he  should  not  order  [110]  (ap- 
parently "be  ordered")  to  dissolve  and  nullify  as 
void  any  proceedings  heretofore  had  (the  court 
martial)  and  to  rescind  the  findings  and  sentence  of 
the  court  martial  board  entered  therein." 

Thus,  plaintiff  in  Count  1  may  be  seeking  prohi- 
bition and/or  injunction.  There  are  no  allegations 
in  Count  1  as  to  plaintiff's  salary  or  the  amount  in 
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controversy.  There  is  no  attempt  to  state  a  cause 
within  Sec.  1331,  Title  28  U.S.C.A.,  as  a  matter  in 
controversy  exceeding  the  sum  of  $3000  and  arising 
under  the  constitution,  laws  or  treaties  of  the 
United  States.  No  diversity  of  citizenship  or  any 
other  jurisdictional  basis  for  the  cause  is  alleged, 
except  as  stated. 

Hartman's  motion  to  dismiss  is  granted  as  to 
Count  1. 

(a)  If  for  injunction  no  jurisdictional  basis  is 
alleged ; 

(b)  If  for  prohibition,  Sec.  1651(a)  refers  to 
writs  necessary  or  appropriate  in  aid  of  a  court's 
jurisdiction  and  agreeable  to  the  usages  and  prin- 
ciples of  law.  There  is  alleged  no  matter,  in  respect 
to  which  this  district  court's  jurisdiction  might  be 
aided  or  protected. 

Coimt  2 

Count  2  alleges  plaintiff's  pay  to  be  in  excess  of 
$3000  per  year  and  that  with  his  life  expectancy, 
future  pay  would  exceed  $100,000.00.  It  contends. 
Art.  2(4)  of  the  Code  of  Military  Justice,  Sec. 
552(4)  of  Title  50,  U.S.C.A.,  is  imconstitutional. 
The  count  therefore  rests  jurisdiction  under  See. 
1331,  Title  28  U.S.C.A. 

Sec.  1355,  Title  28  U.S.C.A.,  is  inapplicable  and 
adds  nothing. 

Sections  2201  and  2202,  Title  28  U.S.C.A.,  only 
provide  an  additional  remedy,  declaratoiy  relief,  if 
jurisdiction  otherwise  exists.  [Ill] 

The  bare  essentials  of  federal  jurisdiction  would 
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appear  to  exist  if  it  were  not  for  the  contents  of 
the  cause  and  the  matters  presented. 

The  prayer  of  Count  2  asks,  (a)  that  Ait.  2(4) 
be  declared  imconstitutional,  (b)  that  the  court  re- 
strain the  defendants  from  enforcing:  the  order  and 
sentence  of  the  court-martial,  (c)  that  the  court 
convene  a  thi*ee  judge  court  and  (d)  further  general 
reUef  under  Sec.  2201,  Title  28  U.S.CA. 

Although  not  without  doubt,  we  think  that  the 
federal  jurisdiction  exists  and  that  plaintiji'  has 
failed  to  state  a  claim  for  relief.  That  jurisdiction 
rests  on  the  federal  question  of  the  constitutionality 
of  Art.  2(4)  and  $3000.  Defendants  Motion  for 
Siunmary  Judgment  is  well  taken. 

(a)  This  is  not  a  hal^eas  corpus  proceeding. 
For  this  court  to  set  itself  ui:>  to  review  courts- 

martials  in  view  of  the  new  Code  of  Military  Jus- 
tice and  the  Boards  of  Review  and  the  Court  of 
^Military  Appeals,  would  certainly  be  improper.  TTe 
do  not  proi^ose  to  do  so. 

(b)  Xor  have  we  power  to  review  dismissals 
from  the  Armed  Forces  of  the  United  States. 

(c)  Plaintiff  has  failed  to  join  the  Secretary  of 
the  Xavy.  an  indispensable  party.  Clearly,  the 
court-martial  [112]  is  now  out  of  Hai-tman's  hands 
and  before  the  United  States  Court  of  Military 
Appeals.  Xo  relief  sn^anted  as  to  Haiiman  can  have 
any  effect  on  the  court-martial  proceedings.  Since 
the  relief  asked  for  is  equitable  in  character,  any 
order  of  this  court  would  speak  or  expend  itself  as 
of  the  date  of  a  decree  and  not  as  of  the  filing  of 
the  original  complaint  on  ^lay  2.  1957. 
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(d)  Plaintiff  has  a  clear  set  of  remedies,  through 
the  Boards  of  Review,  to  the  Coiui:  of  Military  Ap- 
peals. He  is  iu  fact  now  pursuing  them.  He  has  not 
exhausted  these  remedies.  ' 

Although  these  remedies  exist  hy  federal  statute, 
they  also  include  a  court  system.  The  matter  is 
closely  analagous  to  the  iiile  requiiing  exhaustion 
of  remedies  imder  state  statute,  through  the  state 
courts. 

(e)  The  statute  imder  attack  is  over  100  years 
old.  It  has  merely  been  reeopied  into  the  Code  of 
Militaiy  Justice.  We  think  it  clearly  constitutional. 
The  plaintiff  was  a  retired  officer,  drawing  pay,  en- 
titled to  wear  a  unifonn  and  subject  to  recall  to 
active  duty.  His  was  no  distant  or  illusoiy  contact 
with  the  Xavy. 

The  Three  Judge  Court 

Sec.  2282,  Title  28  U.S.C.A.,  states,  "An  interloc- 
utory or  x^ennanent  injimction  restraining  the  en- 
forcement, operation  or  execution  of  any  Act  of 
Congi'ess  for  repugnance  to  the  Constitution  of  the 
United  States,  shall  not  be  gi-anted,  *  *  *  unless  the 
application  therefor  is  heard  and  detennined"  by  a 
three  judge  court. 

Sec.  2284.  Title  U.S.C.A.,  states,  "In  any  action 
or  proceedins:  required  by  Act  of  CongTess  to  be 
heard  and  deteiinined  by  a  district  court  of  three 
judges  *  *  *  the  procedure  of  the  coiu-t  *  *  *  shall 
be  as  follows  *  *  *".  [113] 

There  follows  the  subdivision  (5)  which  plaintiff 
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contends  prevents  this  court  from  dismissing  or 
granting  a  sunm^iary  judgment  without  assembling 
a  three  judge  court.  Obviously  the  restrictions  in 
Sec.  2284(5)  apply  >only  to  those  cases  required  ta 
be  heard  and  determined  by  a  three  judge  couri. 
Sec.  2282  says  an  in j miction  etc.,  may  not  be 
granted.  There  is  no  prohibition  against  dismissal 
of  summary  judgment  for  a  defendant  by  a  single 
judge. 

The  contention  of  plaintiff  that  a  statute  of  Con- 
gress over  100  years  old,  is  unconstitutional,  and  his 
argmnents  and  briefs  thereon,  does  not  necessarily 
raise  a  substantial  federal  question.  See  Calif. 
Water  Service  Co.  v.  Redding  [1938]  304  U.S.  252. 
He  has  the  task  of  convincing  the  single  judge  that 
a  substantial  question  of  unconstitutionality,  is  pre- 
sented. 

A  single  district  judge,  if  convinced  that  no  sub- 
stantial question  of  constitutionality  is  raised,  may 
dismiss  the  proceedings  without  the  "l^urden,  *  *  * 
expense  and  delay"  (Calif.  Water  Sei-^dce  case, 
supra,  p.  255)  of  applying  to  the  Chief  Judge  of 
the  Circuit  to  convene  the  three  judge  couri.  Wicks 
V.  So.  Pacific  Co.  [9  Cir.  1956]  231  F.2d  130.  Acret 
V.  Har^^^ood  [D.C.  Co.  Calif.]  41  Fed.  Supp.  492, 
495. 

Defendant  will  prepare,  serve  and  lodge  findings 
of  fact,  conclusions  of  law  and  judgment,  as  to 
Count  No.  2,  a  dismissal  of  Count  No.  1  and  in  a 
single  document  within  the  time  provided  by  the 
Rules. 
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Dated:  March  28,  1958. 

/s/  JAMES  M.  CARTER, 

United  States  District  Judge. 

[Endorsed] :  Filed  March  28,  1958.  Amended 
April  11,  1958.  [114] 

United  States  District  Court,  Southern  District 
of  California,  Southern  Division 

No.  2027-SD-C 

SELDEN  a.  HOOPER,  Plaintiff, 

vs. 

C.  C.  HARTMAN,  Rear  Admiral  USN,  Conmian- 
dant,  Eleventh  Naval  District,      Defendant. 

FINDINGS  OF  FACT,  CONCLUSIONS 
OF  LAW  AND  JUDGMENT 

Plaintiff,  l>y  Oscar  F.  Irmn,  Esq.,  filed  his 
Amended  Complaint  herein  containing  two  Causes 
of  Action,  praying  in  the  First  Cause  of  Action  for 
a  Writ  of  prohibition  and  for  mandatoiy  and  pro- 
hibitive injunctive  relief  and  in  the  Second  Cause 
of  Action  for  the  convening  of  a  District  Couii:  of 
three  judges,  for  injunctive  relief  and  for  a  Declar- 
atory Judgment. 

Defendant,  C.  C.  Hai-tman,  appearing  hy  the 
United  States  Attorney  by  Jordan  A.  Dreifus, 
Assistant  United  States  Attorney  filed  a  Motion  to 
Dismiss  and/or,  in  the  alternative,   for  Sunmiary 
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Judgment,  and  plaintiff  opposed  said  Motion.  The 
Court  having  heard  the  arguments  of  counsel  and 
having  considered  the  memoranda  and  evidence  filed 
herein,  and  having  heard  further  argimient  in  set- 
tlement of  the  Fonn  of  Findings,  Conclusions  and 
Judgment,  and  having  directed  that  Findings  of 
Fact,  Conclusions  of  Law  and  Judgment  be  [134] 
entered,  dismissing  the  First  Cause  of  Action,  and 
granting  Summary  Judgment  for  defendant  on  the 
Second  Cause  of  Action,  the  Court  being  duly  ad- 
vised in  the  premises,  now  makes  and  enters  its 
Findings  of  Fact,  Conclusions  of  Law  and  Judg- 
ment as  follows: 

Findings  of  Fact 

1. 

Defendant,  C.  C.  Hartman^  is  Commandant  of  the 
Eleventh  Naval  District,  United  States  Navy,  with 
headquarters  at  San  Diego,  California.  Defendant 
Hai'tman  made  his  appearance  in  this  case  for  him- 
self and  for  no  other  person.  Neither  the  Secretary 
of  the  Navy  nor  any  other  person  officially  superior 
to  defendant  Hai'tman  has  been  joined  in  this  suit 
or  served  with  the  process  of  the  Court  herein.  The 
office  of  the  Secretary  of  the  Navy  is  in  Washing- 
ton, D.  C. 

2. 

Plaintiff  Selden  G.  Hooper  graduated  from  the 
United  States  Naval  Academy,  Atuiapolis,  Mary- 
land, and  was  appointed  and  entered  upon  active 
duty  as  a.  commissioned  officer  of  the  regular  com- 
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ponent  of  the  United  States  Navy  with  the  rank  of 
Ensign,  United  States  Navy,  on  June  2,  1927. 

3. 

Plaintiff  was  in  the  status  of  Commissioned  Offi- 
cer of  the  regular  component  of  the  United  States 
Navy,  in  active  naval  service,  serving  on  various 
ships  and  stations  and  being  promoted  from  time  to 
time,  from  June  2,  1927  until  December  1,  1948. 

4. 

Plaintiff  on  July  12,  1948,  applied  to  the  Secre- 
tary of  the  Navy,  requesting  that  he  be  transferred 
to  the  retired  list  of  officers  of  the  Navy  and 
thereby  be  voluntarily  retired,  effective  December 
1,  1948.  [135] 

5. 

Plaintiff's  requested  retirement  was  gi^anted,  and 
pursuant  thereto,  plaintiff  was  transferred  to  the 
retired  list  of  officers  of  the  Navy,  effective  Decem- 
ber 1,  1948,  plaintiff  being  given  the  rank  of  Rear 
Admiral,  and  plaintiff  thereafter  receiving  the  re- 
tired pay  of  the  naval  rank  of  Captain. 

6. 

Plaintiff  has  at  all  times  and  mthout  interrup- 
tion, been,  from  December  1,  1948,  to  the  present 
time,  and  continues  to  be,  a  retired  officer  of  the 
regular  component  of  the  United  States  Na^y,  mth 
the  rank  of  Rear  Admiral,  United  States  Navy, 
entitled  to  receive,  and  receiving,  pay. 


62  Selden  G.  Hooper  vs. 

7. 

Plaintift',  from  prior  to  December  1,  1948  until 
the  date  of  the  filing  of  the  Amended  Complaint 
herein,  was  a  resident  of  Coronado,  San  Diego 
Comity,  California. 

8. 

On  April  15,  1957,  there  were  received,  at  Head- 
quarters, Eleventh  Naval  District,  San  Diego,  Cali- 
fornia, sworn  charges,  in  the  usual  foma  prescribed 
imder  the  Uniform  Code  of  Militarv^  Justice,  which 
charges  alleged  and  specified  that  i)laintiff  did,  on 
certain  dates,  which  dates  were  after  December  1, 
1948,  coimiiit  certain  offenses  in  violation  of  that 
Code. 

9. 

On  May  6  and  7,  1957,  at  San  Diego,  California, 
before  a  Oeneral  Court-Martial  convened  by  order 
of  defendant  Hartman,  plaintiff,  who  was  person- 
ally present  thereat,  was  aiTaigned  and  tried  upon 
said  charges,  the  Court-Martial  asserting  its  juris- 
diction as  under  10  U.S.C.  802(4).  At  the  end  of  the 
trial  plaintiff  was  foimd  guilty  of  certain  of  said 
charges,  and  was  thereupon  sentenced  by  the  Court- 
Maii:ial  to  be  dismissed  from  the  service  and  to 
forfeit  all  paj^  and  allowances.  [136] 

10. 

On  May  27,  1957,  defendant  Hartman,  as  the 
authority  who  convened  the  General  Couii:-Martial, 
indorsed,  in  the  record  thereof,  his  approval,  and 
forwarded  the  record  to  the  Judge  Advocate  Gen- 
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eral  of  the  Navy  for  review  by  a  Board  of  Review. 

11. 

The  Board  of  Review,  on  September  10,  1957, 
affirmed  the  Court-Martial  findings  and  sentence; 
and  the  record  was  thereafter  transmitted  to  the 
United  States  Court  of  Military  Appeals  for  fur- 
ther review.  The  CoTirt-Martial  case  is  noAV  before 
that  Court,  which  has  not  yet  made  its  decision. 

12. 

Plaintiif  has  not  at  any  time  been  in  custody, 
actual  or  constructive,  nor  in  any  manner  re- 
strained of  his  personal  liberty  by  any  arrest,  re- 
striction or  other  limitation ;  nor  is  he  now  or  here- 
after threatened  with  any. 

13. 

Plaintiff  has  not  at  any  time  been  deprived  of 
any  pay  or  allowances,  nor  has  he  been  deprived  of 
any  of  the  rights,  privileges,  benefits  or  emolmnents 
of  his  office,  rank  or  status ;  nor  is  he  now  or  here- 
after threatened  with  the  loss  of  any  of  those,  un- 
less and  until  the  findings  and  sentence  of  the 
Court-Martial  are  finally  approved,  and  the  sen- 
tence, or  some  portion  thereof,  is  thereafter  ordered 
into  execution. 

14. 

Plaintiff  was  never  recalled  or  ordered  to  active 
duty  in  the  United  States  Navy,  since  his  retire- 
ment on  December  1,  1948  to  the  present  time,  in- 
cluding during  or  after  the  trial  by  Court-Martial. 
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15. 

If  the  aforesaid  Court-Martial  sentence  is  ap- 
proved and  ordered  executed,  tlie  plaintiff  will  be 
dex^rived  of  a  sum  in  excess  [137]  of  $3,000,  exclu- 
sive of  interest  and  costs. 

Conclusions  of  Law 
1. 
This  suit  prays  for  relief  in  connection  with 
plaintiff's  status  and  pay  and  allowances,  to  prevent 
the  general  Court-Martial  proceedings  from  having 
any  effect  upon  them,  upon  the  ground  that  10 
U.S.C.  802(4)  is  unconstitutional,  and  that  the 
Court-Martial  was,  therefore,  without  jurisdiction. 

2. 

The  Second  Cause  of  Action  is,  and  the  First 
Cause  of  Action  is  not,  a  civil  action,  wherein  the 
matter  in  controversy  exceeds  the  simi  or  value  of 
$3,000.00,  exclusive  of  interest  and  costs,  and  arises 
under  the  Constitution  and  laws  of  the  United 
States,  under  28  USC  1331. 

3. 

As  to  the  First  Cause  of  Action,  this  Court  has 
no  power  to  issue  writs  of  prohibition  except  in  aid 
of  its  jurisdiction  otherwise  acquired. 

In  Re  Massachusetts  197  U.S.  482;  Marshall  v. 
Wyman,  132  F.  Supp.  169. 

4. 

The  Court-Martial  sentence  against  plaintiff  not 
extending   to    confinement,    or   other   personal   re- 
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straint,  the  sentence  cannot  in  any  manner  be  in- 
creased in  severity  to  include  the  same,  in  any 
future  disposition  or  continuation  of  the  Court- 
Martial  case. 

United  States  v.  Stene,  7  USCMA  277;  United 
States  V.  Kelley,  5  USCMA  259. 

5. 

This  Court  has  no  i^ower  to  issue  a  "Widt  of 
Habeas  Corpus,  [138]  or  treat  the  Amended  Com- 
plaint as  a  petition  for  same,  where  it  appears 
plaintiff  is  neither  under  any  form  of  custody  or 
personal  restraint,  nor  liable  to  be  imder  same,  in 
the  circumstances. 

Biron  v.  Collins,  145  F.  2d  759;  See:  Miley  v. 
Lovett,  193  F.  2d  712;  cf  Boscola  v.  Bledsoe,  152 
F.  Supp.  343,  aff'd  245  F.  2d  955. 

6. 

Under  the  Uniform  Code  of  Military  Justice, 
plaintiff  being  an  officer  of  Flag  rank,  neither  the 
Court-Martial  sentence,  nor  any  portion  of  it,  can 
be  executed,  or  ordered  to  be  executed,  until  af- 
firmed by  the  Board  of  Review,  the  Court  of  Mili- 
tary Appeals,  and  the  President. 

10  U.S.C.  866(b),  867(b)(1),  871(a);  United 
States  V.  Grow,  3  USCMA  77;  See  Runkle  v.  United 
States,  122  U.S.  543. 

7. 

The  Second  Cause  of  Action  being  treated  as 
other  than  a  Petition  for  a  Writ  of  Habeas  Corpus, 


66  Selden  G.  Hooper  vs. 

the  Secretary  of  the  Navy  is  an  indispensable  party 
defendant  as  to  so  much  of  the  Second  Cause  of 
Action  as  prays  for  injunction  or  any  relief,  other 
than  for  the  convening  of  a  District  Court  of  Three 
Judges  and  a  Declaratoiy  Jud,gment  that  a  statute 
of  the  United  States,  10  U.S.C.  802(4),  is  uncon- 
stitutional. 

Petrowski  v.  Nutt,  161  F.  2d  938,  cert.  den.  333 
U.S.  842;  Schustack  v.  Herren,  234  F.  2d  134; 
Money  v.  AYallin,  186  F.  2d  411. 

8. 

The  Secretary  of  the  Navy  is  not  an  indispensa- 
ble party  defendant,  and  defendant  C.  C.  Hartman 
is  a  sufficient  party  defendant,  as  to  so  much  of  the 
Second  Cause  of  Action  as  prays  for  the  [139]  con- 
vening of  a  District  Court  of  Three  Judges  and  for 
a  Declaratory  Judgment  that  a  statute  of  the 
United  States,  10  U.S.C.  802(4),  is  unconstitutional, 
and  to  such  extent  this  Court  has  jurisdiction  of 
this  suit. 

Shaughnessey  v.  Pedreiro,  349  U.S.  48,  53;  Wil- 
liams V.  Fanning,  332  U.S.  490. 

9. 

Retired  officers  of  the  regular  components  of  the 
Armed  Forces  of  the  United  States,  entitled  to  re- 
ceive pay,  are  officers  of  the  United  States,  and  the 
pay  is  not  a  pension  or  annuity,  but  is  an  emolu- 
ment of  and  dependent  upon  the  office  so  held. 

Badeau  v.  United  States,  130  U.S.  439;  Allen  v. 
United  States,  91  F.  Supp.  933. 
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10. 

Upon  ceasing  to  hold  the  office,  the  right  to  pay, 
being  an  emohiment  thereof  and  dependent  thereon, 
likewise  ceases. 

Allen  V.  United  States,  supra. 

11. 

To  the  extent  that  the  Court-Martial  proceedings 
against  plaintiff  involve  the  exercise  of  power  or 
discretion  by  the  President  of  the  United  States  to 
terminate  the  holding  of  an  office  under  the  Execu- 
tive Branch,  including  membership  in  the  Armed 
Forces,  a  court  has  no  power  to  interfere  with  such 
Presidential  power,  whether  the  same  be  exercised 
in  the  form  of  General  Court-Martial  proceedings 
or  otherwise. 

Myers  v.  United  States,  272  U.S.  52;  Schustack 
V.  Herren,  supra. 

12. 

To  the  extent  that  this  suit  seeks  to  prevent  the 
[140]  stoppage  of,  or  compel  the  continuation  of, 
the  payment  of  plaintiff's  retired  pay,  his  remedy 
at  law  by  suit  against  the  United  States  is  adequate 
and  unexhausted,  and  upon  this  ground  therefore, 
plaintiff  is  not  entitled  to  any  relief  conceiTiing  the 
same. 

Leeds  v.  Rossell,  101  F.  Supp.  481. 

13. 

This  suit  not  involving  any  restraint  of  plain- 
tiff's personal  liberty,  and  considering  all  of  the 
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circumstances  of  the  case,  the  nature  of  the  issues 
and  the  character  of  the  remedies  available,  it  is 
appropriate,  just  and  equitable  that  plaintiff  be 
required  to  exhaust  the  military  appellate  remedies 
available  to  him,  for  direct  review  of  his  Court- 
Martial,  as  to  all  issues,  and  plaintiff  not  having 
done  so,  plaintiff  should  have  no  relief  herein  and 
judgment  should  therefore,  upon  this  ground,  be 
for  defendant. 

Cf .  Toth  V.  Quarles,  350  U.S.  11 ;  Allen  v.  Grand 
Central  Aircraft  Co.,  347  U.S.  535;  Bevins  v. 
Prindable,  39  F.  Supp.  708,  aff'd,  314  U.S.  573; 
See:  United  States  v.  Sutton,  3  USCMA  220. 

14. 

Plaintiff  was  eligible  for  and  was  lawfully  trans- 
ferred to  retired  status  as  a  member  of  a  regular 
component  of  the  Armed  Forces  entitled  to  receive 
pay. 

34  U.S.C.  410b,  410n. 

15. 

Since  August  3,  1861,  there  have  been  in  effect  at 
all  times,  without  interruption,  statutes  which  ex- 
pressly subject  to  military  law  and  trial  by  court- 
martial  retired  officers  of  the  regular  components 
of  the  Armed  Forces  of  the  United  States  Avho  are 
entitled  to  receive  pay,  [141] 

12  Stat.  290,  291;  R.S.  §1457,  34  U.S.C.  389; 
64  Stat.  108,  50  U.S.C.  552(4);  70A  Stat.  36,  10 
U.S.C.  802(4). 
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16. 

Such  statutes,  including  10  U.S.C.  802(4),  are 
constitutional  both  generally  and  as  to  plaintiff  in 
particular,  and  the  general  court-martial  proceed- 
ings against  plaintiff  are  upon  that  ground  not  in- 
valid, and  plaintiff  is  not  therefore  entitled  to  any 
relief  herein. 

Closson  V.  United  States  ex  rel  Amies,  7  App. 
D.C.  460;  United  States  ex  rel  Pasela  v.  Fenno,  167 
F.  2d  593,  cert.  dism.  335  U.S.  806;  See:  Congres- 
sional Record,  vol.  53,  pages  12844,  12845. 

17. 

In  this  suit,  seeking  to  enjoin  application  of  an 
allegedly  unconstitutional  statute,  District  Court  of 
three  judges  is  not  required  to  be  convened  to  hear 
the  matter,  notAvithstanding  the  allegations,  unless 
a  substantial  issue  of  unconstitutionality  is  pre- 
sented by  such  allegations. 

Calif.  Water  Service  Co.  v.  Redding,  304  U.S. 
252;  Wicks  v.  Sou.  Pac.  Co.,  231  F.  2d  130. 

18. 

The  statute  involved  here,  both  generally,  and  as 
to  plaintiff  in  particular,  ajipears  to  be  constitu- 
tional without  doubt,  to  the  extent  that  no  substan- 
tial issue  of  its  unconstitutionality  is  sufficiently 
presented  as  to  require  the  convening  of  a  District 
Court  of  three  judges  for  the  disi>osition  of  this 
suit;  and  upon  that  ground  the  application  for  the 
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convening  of  the  District  Court  of  three  judges 
should  be  denied. 

See  cases  cited,  supra. 

Let  judgment  be  entered  accordingly.  [142] 

Judgment 
It  is  Hereby  Ordered,  Adjudged  and  Decreed: 

1. 

That  the  First  Cause  of  Action  herein  be,  and  the 
same  is,  dismissed,  for  lack  of  jurisdiction  in  this 
Court. 

2. 

That  as  to  the  Second  Cause  of  Action,  plaintiff 
shall  take  no  relief  herein,  and  defendant  shall  have 
judgment  and  costs  in  the  sum  of  $20.00. 

Dated:  This  10th  day  of  May,  1958. 

/s/  JAMES  M.  CARTER, 

United  States  District  Judge. 

Approved,  As  to  Form  Only.  (Local  Rule  7.) 

LAUGHLIN  E.  WATERS, 

United  States  Attorney, 

RICHARD  A.  LAVINE, 

Assistant  U.  S.  Attorney, 
Chief,  Civil  Division, 

JORDAN  A.  DREIFUS, 

Assistant  U.  S.  Attorney, 
/s/  JORDAN  A.  DREIFUS, 
Attorneys  for  Defendant. 
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ENRIGHT,  VON  KALINOWSKI 

&  LEVITT  and 
HILLYER  &  CRAKE, 
/s/  By    OSCAR  F.  IRWIN, 

Attorneys  for  Plaintiff.  [143] 

Affidavit  of  Service  by  Mail  Attached.  [144] 

[Endorsed]  :  Filed  May  6,  1958.  Entered  May  8, 
1958.  Filed  May  10,  1958. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Griven  that  Selden  G.  Hooper, 
plaintiff  above  named,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  final  judgment  entered  in  the  above  entitled 
action  on  the  13th  of  May,  1958. 

Dated:  May  29,  1958. 

HILLYER  &  CRAKE  and 
ENRIOHT,  VON  KALINOAVSKI    ^ 
&  LEVITT, 

/s/  By    OSCAR  F.  IRWIN, 

Attorneys  for  Appellant.  [147] 

[Endorsed] :  Filed  June  2,  1958. 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  APPEAL 

The  points  upon  which  Appellant  intends  to  rely 
on  this  a]ipeal  are  as  follows: 

1.  This  court  erred  in  dismissing  plaintiff's  first 
cause  of  action  in  plaintiff's  complaint  on  the 
grounds  the  couii:  lacked  jurisdiction. 

2.  The  court  erred  in  determining  that  Article 
II  (4)  of  the  Uniform  Code  of  Military  Justice  is 
constitutional. 

3.  The  court  erred  in  detennining  that  a  court- 
martial  has  jurisdiction  under  Article  II  (4)  of  the 
Uniform  Code  of  Military  Justice  over  a  retired 
officer  of  a  regular  component  of  the  Armed  Forces 
draAving  pay,  when  said  retired  officer  has  never 
been  recalled  to  active  duty  at  the  time  of  said 
court-martial. 

4.  The  court  erred  in  failing  to  determine 
whether  or  not  a  retired  officer  of  a  regular  com- 
ponent of  the  Alined  Forces  drawing  pay  is  or  is 
not  a  person  within  the  Armed  Forces,  or  the  [150] 
land  or  naval  forces  of  the  United  States  as  set  out 
in  the  Constitution  of  the  United  States. 

5.  The  court  erred  in  determining  that  it  was 
without  jurisdiction  to  issue  wrtts  of  prohibition 
under  the  first  cause  of  action  of  the  complaint. 

6.  The  court  erred  in  detemiining  the  Secretary 
of  the  Na^y  to  be  an  indispensable  party  to  defend- 
ant as  to  the  second  cause  of  action  so  far  as  it 
prayed  for  injunction  or  relief  other  than  the  con- 
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veiling  of  the  three- judge  district  couii:  and  a  dec- 
laratory judgment. 

7.  The  court  erred  in  deteimining  retired  officers 
of  the  regular  components  of  the  AiTned  Forces  of 
the  United  States  entitled  to  receive  pay  are  officers 
of  the  United  States. 

8.  The  court  erred  in  deteiiiiining  that  the  pay 
of  a  retired  officer  of  a  regular  component  of  the 
Armed  Forces  of  the  United  States  is  not  a  pension 
or  annuity,  but  that  it  is  an  emolument  of  and 
dependent  upon  the  office  so  held. 

9.  The  court  erred  in  holding  and  concluding 
that  a  court  is  without  power  to  interfere  with 
presidential  power  in  the  form  of  the  exercise  of 
said  power  to  a  court-martial  proceeding  against 
the  plaintiff  and  the  court  ir;  concluding  that  such 
power  may  be  exercised  without  jurisdiction  or 
without  due  process  of  law  as  required  in  the  Con- 
stitution and  Statutes  of  the  United  States. 

10.  The  court  erred  in  determining  that  the 
plaintiff  had  not  exhausted  his  remedies  by  law 
against  the  United  States  to  compel  the  continua- 
tion of  retirement  pay. 

11.  The  court  erred  in  determining  and  conclud- 
ing that  it  is  just  and  equitable  to  require  plaintiff 
to  exhaust  military  appellate  remedies  for  direct 
review  of  the  court-martial  as  to  all  issues  therein, 
inasmuch  as  plaintiff  is  not  seeking  review  of  the 
court-martial,  but  only  a  determination  as  to  con- 
stitutionality [151]  of  a  Statute  pursuant  to  declar- 
atory relief  which  provides  that   said  remedy  is 
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available  regardless  of  the  availability  of  any  other 
remedies. 

12.  The  Court  eiTed  in  determining  that  a  Dis- 
trict Court  of  three  judges  was  not  required  to  hear 
the  matter  because  a  substantial  issue  of  constitu- 
tionality was  not  presented  by  the  complaint. 

13.  The  court  en-ed  in  denying  the  relief  prayed 
in  the  complaint  herein. 

Dated:  May  29,  1958. 

HILLYER  &  CRAKE  and 
ENRIGHT,  VON  KALINOWSKI 

&  LEVITT, 
/s/  By   OSCAR  F.  IRWIN, 

Attorneys  for  Appellant.  [152] 

[Endorsed] :  Filed  June  2,  1958. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  BY  CLERK 

I,  John  A.  Childress,  Clerk  of  the  above-entitled 
Couii:,  hereby  certify  that  the  items  listed  below 
constitute  the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, in  the  above-entitled  matter: 

A.  The  foregoing  pages  numbered  1  to  154,  in- 
clusive, containing  the  original: 

Petition  for  Writ  of  Prohibition ; 

Points  and  Authorities  for  Writ  of  Prohibition; 

Dismissal  of  Petition; 

Amended  Complaint  for  Writ  of  Prohibition; 
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Application  for  leave  to  file  Supplement  to  Mo- 
tion, etc.; 

Memorandum  in  support  of  Motion  to  Dismiss 
and  for  Summary  Judgment,  etc.; 

Motion  by  Plaintiff  to  substitute  parties  defend- 
ant ; 

Plaintiff's  Memorandum  in  opposition  to  Defend- 
ants' Motion  to  Dismiss  and  for  Summary  Judg- 
ment ; 

Supplemental  Memorandum,  filed  10/4/57; 

Second  Supplemental  Memorandum,  filed  11/ 
19/57; 

Exhibit  6  (Supplement)  ; 

Stipulation  and  Order,  filed  3/27/58; 

Memorandum  by  Court; 

Findings  of  Fact,  Conclusions  of  Law  and  Judg- 
ment, filed  4/8/58; 

Motion  to  Amend  and  Supplement  Findings  of 
Fact,  and  Conclusions  of  Law; 

Affidavit  and  Order,  filed  4/22/58; 

Copy  of  Clerk's  notice  of  entry  of  Findings  of 
Fact,  etc.; 

Findings  of  Fact,  Conclusions  of  Law  and  Judg- 
ment, entered  5/13/58 ; 

Proof  of  Service  by  Mail,  re  Designation  of  Rec- 
ord on  Appeal,  etc.; 

Notice  of  Appeal ; 

Designation  of  Record  on  Appeal; 

Statement  of  Points  on  Appeal; 

Counter  Designation  of  Record  on  Appeal. 

B.  Minute  Orders  for  9/9/57,  1/10/58,  4/11/58 
and  5/10/58. 
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I  further  certify  that  my  fee  for  preparing  the 
foregoing  record,  amounting  to  $1.60,  has  been  paid 
by  appellant. 

Dated:  June  17,  1958. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk, 
/s/  By   WM.  A.  WHITE, 
Deputy  Clerk. 


[Endorsed]:  No.  16058.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Selden  G.  Hooper, 
Appellant,  vs.  C.  C.  Hartman,  Rear  Admiral  USN, 
Commandant,  Eleventh  Naval  District,  Apx)ellee. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Southern  Division. 

Filed:  June  18,  1958. 
Docketed:  June  24,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Couii;  of  Appeals 
for  the  Ninth  Circuit 

No.  16058 

SELDEN  G.  HOOPER,  Appellant, 

vs. 

C.  C.  HARTMAN,  Rear  Admiral  USN,  Comman- 
dant, Eleventh  Naval  District,  Appellee. 

STATEMENT    OF   POINTS    ON   APPEAL 

The  points  upon  which  Appellant  intends  to  rely 
on  this  appeal  are  as  follows: 

1.  Appellant  hereby  adopts  the  Statement  of 
Points  on  Appeal  filed  in  the  United  States  District 
Court,  Southern  District,  Southern  Division  for 
California,  commencing  and  appearing  at  Page  150 
of  the  certified  transcript  of  record  in  the  above 
entitled  action. 

Dated:  July  1,  1958. 

HILLYER  &  CRAKE, 
/s/  By    OSCAR  F.  IRWIN, 

Attorneys  for  Appellant. 

[Endorsed]  :  Filed  July  3,  1958.  Paul  P.  O'Brien, 
Clerk. 
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[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD  TO 
BE  PRINTED  ON  APPEAL 

Comes  now  the  Appellant,  Selden  G.  Hooper,  and 
designates  the  following  joortions  of  the  record,  pro- 
ceedings and  e^ddence  to  be  contained  in  the  record 
on  appeal  of  the  above  entitled  action: 

1.  Order  of  May  3,  1957,  allowing  the  filing  of 
Amended  Complaint  for  Prohibition.  (Page  11, 
transcript  of  record.) 

2.  Amended  Complaint  and/or  Petition  for  Writ 
of  Prohibition  and  for  Declaratoiy  Relief.  (Page 
12,  transcript  of  record.) 

3.  Defendant's  Motion  to  Dismiss  and  for  Sum- 
mary Judgment.  (Page  30.) 

4.  Defendant's  Notice  of  Motion  to  Dismiss  and 
for  Smnmary  Judgment.  (Page  29.) 

5.  Findings  of  Fact  and  Conclusions  of  Law 
filed  May  13,  1958.  (Page  134,  transcript  of  record.) 

6.  Judgment  entered  May  13,  1958.  (Page  134, 
transcript  of  record.) 

7.  Notice  of  Appeal  filed  June  2,  1958.  (Page 
147,  transcript  of  record.) 

8.  Statement  of  Points  on  which  Appellant  in- 
tends to  rely,  filed  June  2,  1958.  (Page  150,  tran- 
script of  record.) 

9.  Memorandum  Opinion  of  the  Couri.  filed 
March  28,  1958,  and  Corrections  of  said  Memoran- 
dum Opinion  of  April  11,  1958.  (Page  110,  tran- 
script of  record.) 

10.  This  Designation. 
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11.     Exhibit  *'A"  attached  to  the  original  com- 
plaint and  petition  for  writ  of  prohibition. 

Dated:  July  1,  1958. 

HILLYER  &  CRAKE, 
A/  By    OSCAR  F.  IRWIN, 

Attorneys  for  Appellant. 

[Endorsed] :  Filed  July  3,  1958.  Paul  P.  O'Brien, 
Clerk. 
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COUNTER  DESICNATION  OF  RECORD 
TO  BE  PRINTED 

In  addition  to  the  matter  designated  to  be  printed 
by  appellant,  appellee  designates  the  follomng  mat- 
ter to  be  included  in  the  printed  record.  The  mat- 
ters are  indicated  l>y  their  description  and  by  the 
approximate  page  number  in  the  Record  on  Appeal 
as  nearly  as  could  be  estimated. 

1.  Affidavit  of  C.  C.  Hartman.  (R.  32.33.) 

2.  Letter  dated  April  29,  1957,  from  Comman- 
dant, etc.  (about  R.  35). 

3.  General  Court-Martial  Order  No.  90-57. 
(R.  36.)  (2  sheets.) 

4.  Affidavit  of  James  L.  Holloway.  (R.  62-65.) 

5.  From  Exhibit  4  (R.  QQ)  the  following  only: 
Letter    dated    July    12,    1958,    from    Selden    O. 

Hooper  (att.  1)  ; 

Letter  dated  Dec.  8, 1948  from  Sec.  Navy  (att.  4)  ; 
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Indorsement  in  handwriting  dated  Dec.  13,  1948 
(att.  5) ; 
"Transcript  of  Naval  Service"  (att.  6). 

6.  From  Exhibits  5,  (R.  67)  the  following  only: 
Letter  dated  Sept.  19,  1949  (att.  3). 

7.  From    Exliibits    6A-D    the    following    only: 
(R.  99-102)  : 

Certificate  of  Herbert  M.  Jones; 
Letter  from  Chief  of  Naval  Personnel; 
Certificate  of  Allen  Winbeck; 
Letter  from  C.  A.  Rigaud. 

8.  From  Exhibit  6E  (R.  104)  the  following  only: 
Certificate  of  Eugene  Moriarty. 

9.  Stipulation   and   Order   filed   May   27,    1958 
(R.  108). 

10.  This  Counter  Designation. 

Dated:  This  3rd  day  of  July,  1958. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney, 

RICHARD  A.  LAVINE, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division, 

/s/  JORDAN  A.  DREIFUS, 

Assistant  U.  S.  Attorney, 
Attorney  for  Appellee. 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed] :  Filed  July  7,  1958.  Paul  P.  O'Brien, 
Clerk. 
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No.   16058 

IN  THE 

UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  NINTH  CIRCUIT 

SELDENG.   HOOPER, 

Appellant, 

vs. 

C.  C.  HARTMAN,  Rear  Admiral 
USN,  Commandant,  Eleventh 
Naval  District, 

Appellee . 


APPELLANT'S  OPENING  BRIEF 


STATEMENT  OF  JURISDICTION 

Jurisdiction  of  the  action  was  in  the  District  Court 
by  virtue  of  United  States  Code,  Title  28,  Sec.  1331, 
62  Stat.  930.  there  being  involved  in  the  matter  in  con- 
troversy a  sum  in  excess  of  $3,000.  00,  exclusive  of 
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interest  and  costs,  involving  a  question  arising  under 
the  Constitution  and  laws  of  the  United  States,   (Clk's 
Tr.  ,  p.  11). 

The  question  arising  under  the  laws  of  the  United 
States  pertains  to  the  constitutionality  of  50  U.  S.  C. , 
Sec.  552(4); — 64  Stat.   109 —  commonly  known  as 
Article  11,  Uniform  Code  of  Military  Justice,  Sec.  4, 
providing: 

"The  following  persons  are  subject  to  this 
Code:  .   .   . 

(4)  Retired  personnel  of  a  regular  component  of 
the  armed  forces  who  are  entitled  to  receive 
pay;  ..." 

The  issue  of  constitutionality  of  said  section  presented 
was  whether  or  not  it  lay  within  the  power  of  Congress 
to  confer  such  jurisdiction  in  courts  martial  of  the  mili- 
tary services  under  Art.  I,  Sec.   8,  CI.  14,  of  the 
United  States  Constitution,  providing: 

"The  Congress  shall  have  power.   .   .  to  make 
rules  for  the  government  and  regulation  of  the 
land  and  Naval  Forces;  ..." 

Pursuant  to  Rule  12  of  the  Federal  Rules  of  Civil 
Procedure,  the  District  Court,  on  motion  of  Appellee, 
dismissed  Appellant's  first  cause  of  action,   (Clk's  Tr. 
p.   70).    Pursuant  to  Rule  56,  Federal  Rules  of  Civil 
Procedure,  the  District  Court  granted  judgment  for  Ap- 
pellee as  to  Appellant's  second  cause  of  action,   (Clk's 
Tr   ,  p.  70).    Said  judgment  of  dismissal  on  the  first 
cause  of  action  and  in  favor  of  Appellee  on  the  second 


I 


I 


-3- 


cause  of  action,  being  final,  jurisdiction  to  hear  this 
appeal  became  vested  in  the  above  entitled  Court  pur- 
suant to  _28J[L_S^C^_j_Sect^^  Said 
District  Court  being  within  the  circuit  embraced  by  the 
above  entitled  Court  as  defined  in  28  U.  S.  C.  ,  Section 
1294,  65  Stat.   727,  Appellant's  appeal  to  the  above  en- 
titled Court  was  duly  perfected  pursuant  to  Rule  73  of 
the  Federal  Rules  of  Civil  Procedure  within  the  time 
required  by  law,   (Clk's  Tr.  ,  p.   71). 


STATEMENT  OF  CASE 


Appellant  was  commissioned  an  officer  in  the 
United  States  Navy  with  the  rank  of  Ensign,  June  2, 
1927.    He  thereafter  served  in  the  United  States  Navy 
until  December  1,  1948,  when  Appellant  was  retired 
with  the  rank  of  Rear  Admiral  from  the  regular  United 
States  Navy.    From  December  1,  1948,  Appellant  re- 
ceived income  from  the  United  States  Government  as  a 
retired  officer  of  the  United  States  Navy  with  the  rank 
of  Rear  Admiral.     (Findings  of  Fact  2,  5  and  6,   Clk's 
Tr.  pgs.   60-61). 

In  April,  1957,  charges  were  filed  with  the  Head- 
quarters of  the  Eleventh  Naval  District,  San  Diego, 
California,  under  the  Uniform  Code  of  Military  Justice, 
alleging  Appellant  committed  offenses  against  said 
Code  after  December  1,  1948.     (Findings  of  Fact  8, 
Clk's  Tr.  p.   62). 

A  general  court  martial  was  convened  by  order  of 
the  Appellee,  C.  C.   Hartman,  Rear  Admiral  USN, 
Commandant,  Eleventh  Naval  District,  San  Diego,   Cali- 
fornia, and  on  May  6th,  and  7th  of  1957,  Appellant  was 
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interest  and  costs,  involving  a  question  arising  under 
the  Constitution  and  laws  of  the  United  States,   (Clk's 
Tr.  ,  p.  11). 

The  question  arising  under  the  laws  of  the  United 
States  pertains  to  the  constitutionality  of  50  U.S.  C. , 
Sec.  552(4); — 64  Stat.   109 —  commonly  known  as 
Article  n,  Uniform  Code  of  Military  Justice,  Sec.  4, 
providing: 

"The  following  persons  are  subject  to  this 
Code:  .   .   . 

(4)  Retired  personnel  of  a  regular  component  of 
the  armed  forces  who  are  entitled  to  receive 
pay;  ..." 

The  issue  of  constitutionality  of  said  section  presented 
was  whether  or  not  it  lay  within  the  power  of  Congress 
to  confer  such  jurisdiction  in  courts  martial  of  the  mili- 
tary services  under  Art.  I,  Sec.   8,  CI.  14,  of  the 
United  States  Constitution,  providing: 

"The  Congress  shall  have  power.   .   .  to  make 
rules  for  the  government  and  regulation  of  the 
land  and  Naval  Forces;  ..." 

Pursuant  to  Rule  12  of  the  Federal  Rules  of  Civil 


Procedure,  the  District  Court,  on  motion  of  Appellee, 
dismissed  Appellant's  first  cause  of  action,   (Clk's  Tr. 
p.   70).     Pursuant  to  Rule  56,   Federal  Rules  of  Civil 
Procedure,  the  District  Court  granted  judgment  for  Ap- 
pellee as  to  Appellant's  second  cause  of  action,   (Clk's 
Tr   ,  p.  70).    Said  judgment  of  dismissal  on  the  first 
cause  of  action  and  in  favor  of  Appellee  on  the  second 
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cause  of  action,  being  final,  jurisdiction  to  hear  this 
appeal  became  vested  in  the  above  entitled  Court  pur- 
suant to  _28Jy^:_S^:_C^_J_Secta  Said 
District  Court  being  within  the  circuit  embraced  by  the 
above  entitled  Court  as  defined  in  28  U.  S.  C.  ,  Section 
1294,  65  Stat.   727,  Appellant's  appeal  to  the  above  en- 
titled Court  was  duly  perfected  pursuant  to  Rule  73  of 
the  Federal  Rules  of  Civil  Procedure  within  the  time 
required  by  law,   (Clk's  Tr.  ,  p.   71). 


STATEMENT  OF  CASE 


Appellant  was  commissioned  an  officer  in  the 
United  States  Navy  with  the  rank  of  Ensign,  June  2, 
1927.    He  thereafter  served  in  the  United  States  Navy 
until  December  1,  1948,  when  Appellant  was  retired 
with  the  rank  of  Rear  Admiral  from  the  regular  United 
States  Navy.    From  December  1,  1948,  Appellant  re- 
ceived income  from  the  United  States  Government  as  a 
retired  officer  of  the  United  States  Navy  with  the  rank 
of  Rear  Admiral.     (Findings  of  Fact  2,  5  and  6,   Clk's 
Tr.  pgs.  60-61). 

In  April,  1957,  charges  were  filed  with  the  Head- 
quarters of  the  Eleventh  Naval  District,  San  Diego, 
California,  under  the  Uniform  Code  of  Military  Justice, 
alleging  Appellant  committed  offenses  against  said 
Code  after  December  1,  1948.     (Findings  of  Fact  8, 
Clk's  Tr.  p.  62). 

A  general  court  martial  was  convened  by  order  of 
the  Appellee,  C.  C.   Hartman,  Rear  Admiral  USN, 
Commandant,  Eleventh  Naval  District,  San  Diego,   Cali- 
fornia, and  on  May  6th,  and  7th  of  1957,  Appellant  was 
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tried  on  the  alleged  offenses,  found  guilty  of  some  of 
the  offenses,  and  ordered  to  be  dismissed  and  forfeit 
all  pay  and  allowances  under  said  sentence  of  guilty, 
(Findings  of  Fact  9,  Clk's  Tr.  p.  62). 

Prior  to  the  cour't  martial,  but  subsequent  to  the 
ordering  of  Appellant  to  appear  there.  Appellant  filed 
on  May  2,  1957,  in  the  United  States  District  Court,  in 
and  for  the  Southern  District  of  California,  Southern 
Division,  a  Petition  for  a  Writ  of  Prohibition  against 
said  court  martial.     On  May  3,  1957,  by  order  of  said 
District  Court,  said  petition  was  ordered  dismissed, 
with  leave  to  file  an  amended  petition,   (Clk's  Tr.  p. 
3-4).    Thereafter  an  amended  complaint  and  petition  for 
a  writ  of  prohibition  and  for  declaratory  relief  was 
filed  in  the  District  Court  by  Appellant  on  the  15th  of 
May,  1957,   (Clk's  Tr.  p.  4).    Appellant's  complaint 
irt  the  second  cause  of  action  prayed  for  declaratory  re- 
lief, pursuant  to  Title  28,  U.  S.  C,  Sees.  2201  and 2202, 
68  Stat.  890,  62  Stat.  964.    This  remedy  was  invoked  to 
determine  the  constitutionality  of  the  statute  conferring 
court  martial  jurisdiction  upon  the  Armed  Forces  over 
retired  officers  of  a  regular  component  receiving  pay, 
50  U.  S.C,  Sec.  552  (4);  64  Stat.  109,  Uniform  Code  of 
Military  Justice  Act,  Sec.  2(4);    said  statute  being  here- 
inafter referred  to  as  "UCMJ,  Sec.  2(4)",   (Clk's  Tr. 
pgs.  13  -  16). 

Appellant  Tequested  the  appointment  of  a  three- 
judge  court  to  determine  the  constitutionality  of  UCMJ, 
Sec.  2(4),  pursuant  to  28  U.  S.  C. ,  Sec.  2282;  62  Stat. 
968,  (Clk's  Tr.  p.   18).    The  District  Court  ruled  there 
was  no  substantial  question  of  constitutionality  involved 
and  therefore  it  was  not  required  to  convene  a  three- 
judge  court,   (Clk's  Tr.  p.  58). 
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The  issue  presented  to  the  District  Court  was 
whether  or  not  retired  officers  of  a  regular  component 
of  the  Armed  Forces,  to  wit:    The  Navy,  entitled  to  re- 
ceive pay,  are  persons  within  the  land  or  naval  forces 
of  the  United  States  within  the  meaning  of  Art.  I,  Sec. 
8,  CI.  14,  of  the  United  States  Constitution  so  as  to 
allow  the  Congress  of  the  United  States  to  pass  a  statute 
conferring  jurisdiction  over  such  persons  in  a  court 
martial  of  the  United  States  Navy. 

The  District  Court  granted  the  Appellee's  motion  to 
dismiss  Appellant's  complaint  as  to  the  first  cause  of 
action,  pursuant  to  Rule  12,  Federal  Rules  of  Civil  Pro- 
cedure, upon  a  determination  no  grounds  for  federal 
jurisdiction  were  alleged.    Appellee's  motion  for  sum- 
mary judgment  on  Appellant's  second  cause  of  action, 
pursuant  to  Rule  56  of  the  Federal  Rules  of  Civil  Pro- 
cedure, was  granted  and  ruled  the  challenged  statute 
to  be  constitutional,  such  judgment  entered  May  10, 
1958  by  the  District  Court  is  final. 


SPECIFICATION  OF  ERRORS 
RELIED  UPON  ON  APPEAL 

Appellant  hereby  specifies  the  following  errors  as 
having  occurred  in  the  District  Court: 


1.  The  District  Court  erred  in  determining  that 
Article  2 (4)  of  the  Uniform  Code  of  Military  Justice  is 
constitutional. 

2.  The  District  Court  erred  in  determining  that 
the  court  martial  had  jurisdiction  under  Article  2(4)  of 
the  Uniform  Code  of  Military  Justice  over  a  retired 
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officer  of  a  regular  component  of  the  armed  forces 
drawing  pay,  when  said  retired  officer  has  never  been 
recalled  to  active  duty  at  any  time  prior  to,  during  or 
subsequent  to  the  court  martial. 

3.  The  District  Court  erred  in  determining  that  the 
pay  of  a  retired  officer  of  a  regular  component  of  the 
armed  forces  of  the  United  States  is  not  a  pension,  but 
that  it  is  an  emoluent  of  and  dependent  upon  the  office 
so  held. 

4.  The  District  Court  erred  in  determining  and 
concluding  that  it  is  just  and  equitable  to  require  Appel- 
lant to  exhaust  his  military  appellate  remedies  for  di- 
rect review  of  the  court  martial  and  to  all  issues  therein, 
when  Appellant  is  seeking  only  a  declaratory  action 
judgment  as  to  the  constitutionality  of  the  statute. 


ARGUMENT 


Article  2,  Section  4,  of  the  Uniform  Code  of 
Military  Justice  is  unconstitutional. 


It  is  undisputed  that  Appellant  herein  is  a  person  as 
defined  in  Art.  2,  Sec.  4  of  the  Uniform  Code  of  Mili- 
tary Justice,   50  U.  S.  C,  Sec.   552(4),  64  Stat.  109, 
the  precedent  of  which  was  set  out  in  10  U.S.  C.  ,  Sec.  | 

802(4),   70 A  Stat.  641. 

The  District  Court  held  that  it  had  jurisdiction  as 
to  the  second  cause  of  action  in  Appellant's  complaint 
so  far  as  it  requested  a  declaratory  judgment  as  to  the 
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constitutionality  of  the  statute  conferring  jurisdiction, 
Findings  of  Fact  2  and  8,   (Clk's  Tr.  p.   64  and  66).    See 
also  Memorandum  Opinion  of  District  Court,   (Clk's  Tr. 
p.  56). 

Appellant  was  never  confined  and  therefore  habeas 
corpus  was  never  available  as  a  remedy  for  testing  the 
jurisdiction  of  the  court  martial  on  the  grounds  the 
statute  under  which  jurisdiction  was  asserted  was  un- 
constitutional. 

The  only  cases  upholding  the  precedent  of  UCMJ, 
Art.  2(4),  are  Closson  vs.   U.S. ,   7  App.   D.  C.  460, 
Murphy  vs.   U.  S. ,  38  Ct.  CI.   511;  and  Runkle  vs.   U.S. 
19  Ct.  CI.  396.    Since  the  cases  cited  above  were  de- 
cided, the  issue  of  courts  martial  jurisdiction  over  per- 
sons bearing  some  relation  to  the  military,  but  not  in 
active  service  in  the  military  at  the  time  of  court  mar- 
tial, have  received  extended  treatment  by  the  United 
States  Supreme  Court. 

The  U.  S.  Supreme  Court  in  U.  S.  vs.  Quarles, 
350  U.S.   11,  and  Re  id  vs.   Covert,  354  U.S.  1,  laid 
down  a  test  to  determine  validity  of  congressional  acts 
purporting  to  confer  court  martial  jurisdiction  over 
persons. 

In  the  Reid  case  the  court  pointed  out  that  a  trial 
before  a  jury  and  civilian  judge  are  fundamental  rights, 
354  U.S.  1. 

The  Court  considered  the  fact  the  defendant  could 
be  tried  for  the  offense  other  than  by  a  court  martial 
as  persuasive,  at  Page  17.    The  court  stated: 
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"The  prohibitions  of  the  Constitution  were  de- 
signed to  apply  to  all  branches  of  the  National 
Government  and  they  cannot  be  nullified  by  the 
Executive  or  by  the  Executive  and  the  Senate 
combined.  " 

Nor  may  the  necessary  and  proper  clause  be  used  to  ex- 
tend military  jurisdiction  to  a  group  of  persons  beyond 
that  class  described  in  Clause  14. 

The  court  also  stated: 

".   .   .  the  jurisdiction  of  military  tribunals  is  a 
very  limited  and  extraordinary  jurisdiction  de- 
rived from  the  cryptic  language  in  Article  1, 
Section  8,  and,  at  most,  was  intended  to  be  only 
a  narrow  exception  to  the  normal  and  preferred 
method  of  trial  in  courts  of  law.     Every  exten- 
sion of  military  jurisdiction  is  an  encroachment 
on  the  jurisdiction  of  the  civil  courts,  and, 
more  important,  acts  as  a  deprivation  of  the 
right  to  jury  trial  and  of  other  treasured  consti- 
tutional protections",  Page  21. 

The  court  noted  that  the  exception  in  the  Fifth  Am- 
endment to  grand  jury  indictment  for  persons  in  the  land 
or  naval  forces  is  persuasive  that  persons  are  not  en- 
compassed who  cannot  fairly  be  said  to  be  "in"  the  mili- 
tary service.   Page  22.     Thus  the  court  notes  that  by 
the  very  nature  of  a  court  martial  its  jurisdiction  is  to 
be  construed  in  an  extremely  narrow  manner  and  in  de- 
termining who  may  be  said  to  be  "in"  the  military  ser- 
vice, the  court  will  give  the  word  its  narrowest  possible 
construction.    The  court  even  noted  that  there  was  not 
any  common  law  basis  for  the  court  martial  of 
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servicemen  in  peace  time,  Pages  24  and  25. 

In  the  same  case  the  court  again  showed  great  con- 
cern with  determining  who  are  actually  in  the  service 
within  the  meaning  of  the  Constitution  and  pointed  out 
that  any  arguments  about  necessity  of  jurisdiction  over 
persons  is  immaterial,  stating: 

"The  Constitution  does  not  say  that  Congress  can 
regulate  the  land  and  naval  forces  and  all  other 
persons  whose  regulation  might  have  some  re- 
lationship to  maintenance  of  the  land  and  naval 
forces".  Page  30. 

They  specifically  rejected  the  government's  argument 
that  extension  of  the  military  jurisdiction  over  depend- 
ents of  servicemen  overseas  was  slight  and  that  the  need 
was  great,  Page  39.    They  specifically  noted  that  even 
Winthrop  pointed  out  in  Military  Law  &  Precedents  (2d 
Ed.   1896,   Page  145)  that  the  Constitution  does  not  recog- 
nize a  third  class  of  persons  who  are  military  for  one 
purpose  and  civilian  for  another. 

In  U.  S.  vs.  Quarles,  350  U.  S.  11,  the  court 
pointed  out  that  Congress  may  confer  jurisdiction  in  a 
court  martial  over  a  person  only  under  Art.   1,  Sec.  8, 
CI.  14,  of  the  Constitution,  granting  Congress  the 
power  to  make  rules  for  government  and  regulation  of 
the  land  and  naval  forces  as  supplemented  by  the  nec- 
essary and  proper  clause.    The  court  pointed  out  that 
the  power  to  make  rules  "would  seem  to  restrict  court 
martial  jurisdiction  to  persons  who  are  actually  mem- 
bers or  part  of  the  Armed  Forces",   Page  15.    The 
court  noted  that  a  statute  authorizing  court  martial  trial 
of  inmates  of  the  Soldiers  Home  was  ruled  unconstitutional 


-10- 


by  the  Army's  Judge  Advocate  General  in  Digest 
Opinions  JAG  (1912),  Pages  1010,  1012. 

In  determining  the  scope  of  court  martial  juris- 
diction it  was  noted  that: 

"Unlike  courts,  it  is  the  primary  business  of 
armies  and  navies  to  fight  or  to  be  ready  to  fight 
war  should  the  occasion  arise.     But  trial  of 
soldiers  to  maintain  discipline  is  merely  inci- 
dental to  an  army's  primary  fighting  function", 
Page  17. 

Here  again  the  court  looked  to  the  impact  on  military 
discipline  of  the  event  involved  in  determining  whether 
jurisdiction  was  necessary  in  a  court  martial  under  the 
Constitution. 

In  both  the  Reid  and  Toth  cases  the  Supreme  Court 
noted  the  significance  involved  due  to  the  large  number 
of  persons  in  the  United  States  purportedly  brought 
under  court  martial  jurisdiction  by  the  Uniform  Code. 
In  the  Toth  case  the  court  noted  that  there  were  more 
than  three  million  persons  placed  under  the  Code  by 
the  statute  the  government  attempted  to  use  to  try  Toth 
in  Korea.     In  this  case  over  172,  000  retired  personnel 
are  affected,   (Appellee's  Exhibits  6A  -  6E,  Clk's  Tr. 
p.  46  -  50). 

The  court  also  noted  as  a  significant  factor  in  de- 
termining whether  jurisdiction  existed,  the  issue  of 
whether  or  not  the    alleged  defendant  could  be  tried 
other  than  by  a  court  martial,  Page  21  of  the  Toth 
opinion. 
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In  the  Toth  case  the  court  states  that  in  determin- 
ing the  scope  of  the  constitutional  power  of  Congress  to 
authorize  trial  by  court  martial,  there  was  presented 
another  instance  calling  for,   "limitation  to  the  least 
possible  power  adequate  to  the  end  proposed",  Page  23. 

In  both  the  Toth  and  Re  id  cases  the  court  was  un- 
concerned with  ancient  precedent,  obviously  because 
of  the  great  change  in  the  size  of  the  military  and  the 
effect  of  granting  jurisdiction  that  has  occurred  since 
the  issue  was  passed  on  many  years  before.    So  in  the 
Reid  case  the  court  overruled  re  Ross,  140  U.   S.  453 
as  obsolete,  and  in  the  Toth  case  rejected  re  Bogart, 
3  Fed.   Cases  796  No.  1596  (  C.C.  Cal. ).    It  is  appar- 
ent that  cases  of  long  standing   are  not  persuasive  in 
the  U.  S.  Supreme  Court  in  re-evaluating  the  consti- 
tutional power  of  Congress  to  grant  court  martial 
jurisdiction  to  the  military  over  persons  today. 

It  is  Appellant's  contention  that  the  rationale  of  the 
Toth  and  Reid  cases  exactly  fits  the  case  of  plaintiff 
herein. 

First:    In  the  Toth  and  Reid  cases  the  defendants 
had  some  relation  to  the  military,  being  a  former  mem- 
ber in  the  Toth  case  and  the  dependent  of  an  active  mem- 
ber in  the  Reid  case.    The  court  pointed  out  that  this 
relationship  was  not  substantial  enough  to  mean  the  per- 
son was  in  fact  "in"  the  military  service  within  the 
constitutional  meaning,  although  recognizing  that  a  re- 
lationship did  exist  directly  to  the  military.    So  in 
plaintiff's  case,  as  a  retired  member  of  the  Armed 
Forces,  there  is  a  relationship,  but  it  cannot  be  said 
that  he  is  at  present  actually  "in"  the  military  service. 
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Second:    The  Supreme  Court  noted  the  status  of  the 
defendant  at  the  time  the  alleged  crime  was  committed. 
In  the  Toth  case  the  defendant  was  actually  a  member  at 
the  time  of  the  act  and  in  the  Reid  case  the  dependent  of 
a  member  actually  in  the  service  on  duty,  while  in  Ap- 
pellant's case  he  was  a  retired  member  who  had  far  less 
connection  to  the  military  service  than  the  defendants  in 
the  Toth  and  Reid  cases  at  the  time  the  acts  allegedly 
occurred. 

Third:    The  Supreme  Court  took  note  of  whether  the 
defendants  could  be  subject  to  punishment  if  they  were 
not  tried  in  a  military  court.    In  the  Toth  case  and  the 
Reid  case  neither  defendant  could  be  punished  other  than 
by  a  court  martial,  although  it  was  pointed  out  Congress 
could  cure  this  defect  in  the  future.    In  plaintiff's  case 
he  was  and  is  amenable  to  punishment  in  the  courts  of 
the  State  of  California  so  that  there  is  less  necessity 
for  jurisdiction  over  the  Appellant  than  there  was  over 
the  defendants  in  the  Reid  and  Toth  cases. 

Fourth:    The  Supreme  Court  noted  the  relation  of 
the  offense  of  the  defendant  to  the  discipline  of  the  armed 
forces  and  maintenance  thereof.     It  specifically  noted 
that  such  a  consideration  was  important  in  determining 
jurisdiction,  yet  it  struck  down  jurisdiction  in  both  the 
Toth  and  Reid  cases,  although  it  made  a  finding  that  the 
relationship  to  discipline  was  great.     It  is  obvious  that 
in  Appellant's  case  there  is  no  relationship  to  military 
discipline  since  the  alleged  offense  is  a  common  law 
crime  tryable  in  the  state  courts,  see  California  Penal 
Code,   Sec.   288a.     The  alleged  act  is  neither  factually 
nor  actually  related  to  the  military  nor  maintenance  of 
discipline  therein. 
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Fifth:    The  court,  in  the  Toth  and  Reid  cases,  gave 
great  consideration  to  the  effect  of  upholding  the  juris- 
diction sought  to  be  conferred  on  the  military  by  the 
Uniform  Code.    In  the  Toth  case  they  took  specific  note 
of  the  great  number  of  ex-servicemen  over  whom  juris- 
diction could  be  asserted,  and  in  the  Reid  case  they  took 
note  of  the  large  number  of  American  dependents  serv- 
ing overseas.    They  found  that  the  jurisdictional  effect 
of  the  statute  was  great  upon  the  civilian  population  of 
the  United  States.    So  in  the  Appellant's  case  we  find  an 
attempt  to  assert  jurisdiction  over  every  single  member 
of  the  Armed  Forces  who  is  retired  from  regular  status. 
The  number  of  such  persons  exceeds  170,  000.    Ob- 
viously these  retired  persons  have  severed  themselves 
from  the  military  service,  except  for  the  requirement 
that  they  can  be  recalled  to  active  duty  in  time  of  war 
or  national  emergency,  10  U.  S.  C. ,  Sec.  6481,   70A 
Stat.  641.    Their  receipt  of  pay  and  certain  medical 
benefits  is  a  reward  and  right  growing  out  of  the  active 
service  previously  rendered.     It  is  certainly  of  common 
knowledge  that  the  number  of  such  persons  over  whom 
court  martial  jurisdiction  can  be  asserted  in  the  United 
States  is  great.    If  the  act  herein  questioned  is  held 
constitutional,  then  every  retired  serviceman  is  a  regu- 
lar member  of  the  Army,  Navy  or  Air  Force  throughout 
his  life  and  is  subject  to  court  martial  jurisdiction  for 
conduct  in  essentially  civilian  pursuits.    Every  retired 
Naval  officer  who  receives  a  traffic  ticket,  or  is  charged 
with  driving  while  intoxicated  could  be  subject  to  court 
martial  jurisdiction,  sentence  and  imprisonment  under 
the  Uniform  Code  and  the  civilian  courts  ousted  of  their 
traditional  and  preferred  jurisdiction  over  such  crimes. 
It  is  the  position  of  Appellant  that  the  rationale  of  the 
U.  S.  Supreme  Court  in  the  Toth  and  Reid  cases  requires 
a  holding  that  the  act  herein  questioned  is  unconstitutional 
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and  by  every  test  for  constitutionality  set  forth  in  the 
Toth  and  Re  id  cases,  the  need  to  strike  down  the  statute 
is  even  greater  in  Appellant's  case. 

The  relation  of  factors  that  were  controlling  in  the 
rationale  of  the  Toth  and  Re  id  cases  to  the  case  at  bar 
can  be  graphically  illustrated  as  follows: 


Toth 


Re  id 


Hooper 


(1)  Relation  of 
Defendant 
to  Service 


Former        Dependent       Retired 
Member        of  Member      Member 


(2)   Status  when 
crime 
committed 


Member        Dependent       Retired 
of  Member      Member 


(3)   If  no  military 
jurisdiction, 
is  punishment 
possible? 


No 


No 


Yes 


(4)  Relation  of 
Offense  to 
Discipline 


Great 


Great 


None 


(5)  Numbers 
affected  if 
jurisdiction 
upheld 


Great 


Great 


Great 


The  defendant  indicates  that  because  of  the  relation- 
ship of  a  retired  officer  to  the  Armed  Forces,  court 
martial  jurisdiction  is  necessary.     The  Navy  Department 
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publishes  a  bulletin  for  official  circular  letters  to  all 
ships  and  stations,  and  in  Volume  XI,   No.   5,  published 
September  15,   1947,  it  is  stated  therein  at  47-864: 

"Retired  officers  are  not  required  to  hold  them- 
selves in  readiness.    They  may  be  ordered  to 
active  duty  in  time  of  war  or  national  emergency 
in  the  discretion  of  the  Secretary  of  the  Navy, 
but  may  be  ordered  to  active  duty  in  time  of 
peace  only  subject  to  consent  of  the  officer.  " 

It  would  seem  apparent  from  this  official  Navy  state- 
ment of  the  law  regarding  retired  officers  that  their  con- 
nection with  the  military  after  retirement  is  extremely 
slight. 

It  is  Appellant's  position  that  the  cases  relied  on  to 
sustain  court  martial  jurisdiction  over  retired  regular 
personnel  have  been  overruled  by  implication  by  the 
United  States  Supreme  Court  in  the  Toth  and  Re  id  cases. 
In  fact,   Tyler  vs.   U.S.,   16  Ct.   CI.   223,  Runkle  vs. 
U.   S.  ,19  Ct.   CI.  396,  and  Franklin  vs.   U.S.  ,29  Ct.   CI. 
6,  are  not  square  holdings  as  to  the  constitutionality  of 
the  statute  purporting  to  confer  court  martial  juris- 
diction in  the  military  services  over  retired  personnel. 
The  Runkle  case  contains  only  dicta  that  retired  officers 
are  subject  to  court  martial,  because  the  question  be- 
fore the  Court  of  Claims  related  to  longevity  for  pay 
purposes.    Runkle  had  been  ordered  to  be  tried  by  a 
court  martial  appointed  by  the  President  of  the  United 
States  and  sentence  was  later  set  aside,  which  caused 
the  suit  in  the  Court  of  Claims.    Tyler  vs.   U.  S.  was 
merely  a  holding  that  retired  officers  are  "in  service" 
for  certain  pay  purposes,  but  it  is  not  a  holding  that 
such  officers  are  "in  service"  for  purposes  of  court 
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martial.     Franklin  vs.  U.  S.  was  also  a  question  con- 
cerning  pay  of  retired  officers  and  not  directly  concerned 
with  court  martial  jurisdictions.     Thus  the  Court  of 
Claims  decisions  are  not  only  "stale"  cases,  so  far  as 
they  relate  to  the  factual  picture  today,  but  are  not  even 
holdings  that  the  statute  in  question  is  constitutional  for 
the  purposes  under  consideration  in  the  case  at  bar. 
The  issue  to  finally  be  determined  is  whether  or  not  the 
Appellant  was  "in"  the  military  services  within  the  mean- 
ing of  the  Constitution. 

It  is  submitted  that  where  Appellant  has  been  re- 
tired from  the  military  service  for  a  number  ^f  years 
and  is  not  on  active  reserve  duty,  he  cannot  be  recalled 
to  active  duty  other  than  under  specified  conditions 
which  do  not  exist,  and  the  alleged  offense  is  a  common 
law  crime  traditionally  tryable  by  a  civil  court  and  is 
not  of  a  nature  to  affect  the  military  discipline  of  the 
services,  that  the  Appellant  is  not  within  the  military 
service  within  the  meaning  of  the  Constitution.     Cer- 
tainly if  under  the  mandate  of  the  Supreme  Court,  court 
martial  jurisdiction  is  to  be  confined  to  a  scope  nec- 
essary to  maintain  proper  discipline  in  the  armed  forces, 
there  was  no  necessity  for  such  jurisdiction  over  Appel- 
lant or  other  retired  officers  of  a  regular  service, 
where  their  only  connection  to  the  service  is  retirement 
pay  with  the  possibility  of  being  recalled  to  service  in 
time  of  a  national  emergency.     For  the  foregoing 
reasons  it  is  submitted  that  the  statute  in  question  is 
unconstitutional  and  was  beyond  the  power  of  Congress 
under  the  Constitution  of  the  United  States. 
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The  District  Court  Erroneously  Determined 
That  the  Court  Martial  Had  Jurisdiction  Over 
a  Retired  Officer,  When  Said  Retired  Officer 
Was  Never  Recalled  to  Active  Duty  at  Any 
Time  Prior  to  or  During  Said  Court  Martial. 

There  appears  to  be  no  rational  or  legal  argument 
that  a  retired  officer  is  "on  duty"  in  any  sense,  al- 
though he  is,  of  course,   entitled  to  certain  benefits. 
The  very  fact  that  Congress  has  by  10  U.  S.C. ,  Sec. 
6481,   70A  Stat.  641,  provided  a  means  for  ordering  a 
retired  officer  to  "active  duty",  necessarily  implies 
that  Congress  considered  a  retired  officer  not  "on  duty". 
10  U.  S.C.  ,  Sec.  6481,   70 A  Stat.   641  provides: 

"In  time  of  war  or  national  emergency  declared 
by  the  President,  the  Secretary  of  the  Navy  may 
order  any  retired  officer  of  the  regular  Navy  .   . 
to  Active  duty      .   .  At  any  other  time  the  Sec- 
retary may  order  such  a  retired  officer  to 
active  duty  .   .   .  only  with  his  consent.  " 

The  Armed  Forces  Reserve  Act  of  1952  (Act  of 
July  9,  1952,  66  Stat.  481)  defines  duty  as  "military 
service  of  any  nature  under  orders  or  authorization  by 
competent  authority.  "    Thus  duty  is  doing  what  is 
ordered  by  competent  authority.     If  competent  authority 
orders  a  person  to  stand  trial,  with  the  jurisdictional 
requisites,  then  it  is  his  duty  to  do  so.     But  what  was 
the  authority  of  the  Commandant  of  the  Eleventh  Naval 
District  to  order  a  retired  officer  to  duty?    By  10  U.  S.  C. , 
Sec.  6481,   70A  Stat.  641, Congress  provided  that  re- 
tired officers  may  not  be  ordered  to  active  duty  save  in 
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time  of  war  or  national  emergency  and  then  only  by  the 
Secretary  of  the  Navy.    The  order  for  the  trial  at  bar 
was  not  issued  by  the  Secretary  of  the  Navy;  consequent- 
ly assuming  arguendo  the  existence  of  a  war  or  state  of 
national  emergency,  the  Commandant's  order  to  stand 
trial  was  illegal  unless  the  Secretary  had  delegated  his 
authority  to  the  Commandant.    No  such  naval  regula- 
tion or  order  can  be  found  granting  such  delegation  of 
authority. 

In  Pasellavs.  Fenno,  167  Fed.  2d,  593,  the  Court 
of  Appeals  stated  at  Page  594: 

"We  may  take  it  for  granted  as  the  Appellant 
insists  that  the  court  martial  was  without  power 
to  try  him  unless  the  following  conditions  were 
met: 

1.  That  he  could  lawfully  be  recalled  to  ac- 
tive duty  for  purposes  of  the  court  martial; 

2.  That  he  was  subject  to  Naval  law  at  the 
time  of  the  theft  and  of  his  recall;  and 

3.  That  the  offenses  for  which  Appellant  was 
tried  fell  within  the  category  of  'cases  arising  in 
the  land  and  Naval  forces, '  to  which  the  Fifth 
Amendment  requirement  of  presentment  or  in- 
dictment by  grand  jury  does  not  apply.     The 
relators  status  as  a  member  of  the  Fleet  Re- 
serve therefore  assumes  primary  importance 
and  will  first  be  considered  .... 

....  Thus  Appellant  could  lawfully  be  re- 
called to  active  duty,  nothing  in  the  statute  or 
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"legislative  history  indicating  that  a  call  to  ac- 
tive duty  solely  for  purposes  of  court  martial 
proceedings  is  not  permissible.  " 

Why  then  did  the  Secretary  of  the  Navy  not  order 
Appellant  to  active  duty  so  as  to  avoid  the  question  of 
whether  or  not  Appellant  was  in  the  status  allowing 
court  martial  at  the  time  of  trial?    The  answer  is  con.- 
tained  in  Boscola  vs.   Bledsoe,  and  Smith  vs.   Thomas, 
152  Fed.   Supp.  343,  affirmed,  per  curiam,  by  this 
Honorable  Court,  245  Fed.  2d  955.    In  these  cases  both 
Boscola  and  Smith  had  completed  30  years  of  service  in 
the  Navy  and  been  retired.    Subsequently  they  were 
prosecuted  by  civil  authorities  and  plead  guilty,  result- 
ing in  imprisonment  in  the  Washington  State  Penitentiary 
for  civil  offenses  committed  after  their  retirement.    On 
their  release  from  the  state  penitentiary  they  were 
handed  orders  to  active  duty  and  taken  into  custody 
pending  trial  by  military  court  martial  for  the  state 
offenses  for  which  they  had  been  imprisoned.    The  Dis- 
trict Court  granted  writs  of  habeas  corpus  on  the  theory 
that  Congress  in  enacting  34  U.S.  C.  ,  Sec.  433,  39  Stat. 
591,  (now  10  U.  S.C,  Sec.  6482,    70A  Stat.  641)  did  not 
intend  to  permit  ordering  retired  regulars  to  active 
duty  solely  to  permit  trial  by  court  martial.     10  U.  S.  C. , 
6482,  pertaining  to  the  recall  of  retired  and  enlisted 
personnel,  is  practically  verbatim  the  same  as  10  U.  S.  C. , 
6481,  pertaining  to  officers,  and  it  thus  follows  that 
even  the  Secretary  of  the  Navy  could  not  have  ordered 
Appellant  to  active  duty  to  stand  trial  by  court  martial, 
(Findings  of  Fact  14,  Clk's  Tr.  p.  63). 

A  reservist  may  not  be  recalled  into  the  Navy  after 
being  released  from  active  duty  to  give  a  Naval  Court 
jurisdiction  to  try  him  for  an  offense  committed  while 
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in  active  service,  U.  S.  vs.   Naval  Prison,  265  Fed.   787. 
An  inactive  member  of  the  Naval  Reserve  is  not  subject 
to  court  martial,  Viscardi  vs.  Mac  Donald,  265  Fed.  695. 

It  is  the  general  rule  that  a  person  is  amenable  to 
military  jurisdiction  only  during  the  period  of  his  actual 
service,  Ex  Parte  Drainer,  65  Fed.  Supp.  410. 

In  Ex  Parte  Mulvaney,  82  F.  Supp.  743,  the  court 
said: 

"but  it  does  point  to  why  upon  these  facts  the 
Navy  had  no  jurisdiction  of  the  alleged  crime  for 
it  is  substantially  devoid  of  military  disciplinary 
significance.    The  sovereignty  offended  alone 
has  the  power  and  right  to  prosecute  the  accused 
for  the  substantive  offense  of  rape  committed 
within  its  exclusive  jurisdiction.    The  incidental 
fact  that  the  accused  is  a  Navy  man  does  not 
transfer  this  essential  jurisdiction  to  the  Navy 
courts,  nor  give  it  concurrent  jurisdiction  in  the 
absence  of  an  expression  by  Congress  to  that 
effect.  " 

Contra:    Pasella  vs.   Fenno,  167  F.  2d  593. 

Since  it  follows  that  Appellant  could  be  court  mar- 
tial ed  only  if  recalled  to  active  duty,  which  never  occur- 
red, the  constitutional  question  as  to  the  statute  con- 
ferring jurisdiction  can  be  avoided.     If  it  is  assumed 
that  being  recalled  to  active  duty  makes  Appellant  a 
person  "in  the  land  or  naval  forces"  within  the  meaning 
of  the  Fifth  Amendment,  still  that  was  not  the  case  at 
bar  due  to  the  failure  to  order  Appellant  to  active  duty. 
Thus  the  question  of  the  constitutionality  of  Article  2(4) 
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of  the  U.  C.  M.J,  can  be  avoided,  along  with  the  problem 
that  the  statute  under  the  District  Court's  interpretation 
would  permit  any  military  commander  to  seize  the  per- 
son of  any  retired  regular  off  the  streets  of  the  United 
States  and  thrust  him  before  a  court  martial.    Such  a 
result  is  absurd  and  should  be  avoided  because  of  the 
desire  to  avoid  constitutional  questions  as  to  statutes 
where  other  grounds  properly  are  before  the  court  for 
determining  the  case  at  bar. 

The  issue  of  failure  to  recall  Appellant  to  active 
duty  for  purposes  of  the  court  martial  was  plead  and 
before  the  District  Court,   (Paragraph  VI  of  Appellant's 
second  cause  of  action,  Clk's  Tr.  p.  12  -  13). 

No  valid  reason  appears  why  any  distinction  exists 
or  should  exist  between  officers  who  are  retired  from  a 
regular  component  of  the  Armed  Forces  and  a  reservist 
who  may  not  be  recalled  into  the  Navy  after  release 
from  active  duty  in  order  to  give  a  Naval  court  juris- 
diction to  try  him  for  an  offense,  U.   S.  vs.  Naval  Prison, 
265  Fed.   787.    What  possible  distinction  exists  between 
Appellant  and  an  inactive  member  of  the  Naval  Reserve 
who  is  not  subject  to  court  martial,  Viscardi  vs. 
Mac  Donald,  265  Fed.  695;  see  also  Ex  Parte  Mulvaney, 
82  Fed.  Supp.   743,  and  Ex  Parte  Drainer,  65  Fed.   Supp. 
410. 

The  highest  law  officers  of  the  service  themselves 
have  held  jurisdiction  should  not  exist.    An  officer  in 
inactive  status  may  not  be  restored  to  active  duty  so  as 
to  prosecute  him,  31  Opinions  Attorney  General  521; 
4  JAG  Bull.  35  (1946). 

It  is  respectfully  submitted  that  regardless  of  the 
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constitutionality  of  the  section  under  which  jurisdiction 
is  claimed  over  Appellant,  jurisdiction  did  not  exist, 
due  to  the  failure  to  recall  Appellant  to  active  duty  for 
purposes  of  being  court  martialed.    Not  being  on  active 
duty  at  the  time  of  said  court  martial,  Appellant  could 
not  be  said  to  be  a  person  in  the  land  or  naval  forces  of 
the  United  States  at  the  time  of  trial. 


m 


The  Court  Erroneously  Determined  Pay  of  a 
Retired  Officer  of  a  Regular  Component  of  the 
Armed  Forces  of  the  United  States  Is  Not  a 
Pension  or  Annuity,   But  That  It  Is  an  Emolument 
of  and  Dependent  Upon  the  Office  So  Held. 

The  act  alleged  to  have  been  committed  by  Appel- 
lant occurred  almost  ten  years  after  his  retirement 
from  the  United  States  Navy.    It  is  respectfully  urged 
here  that  the  portion  of  the  sentence  providing  for  total 
forfeiture  was  illegal,  and  the  District  Court  should 
have  so  ruled,  in  that  Appellant  had  a  vested  right  in 
said  retirement  pay  for  military  services  previously 
rendered.    Appellant  was  not  performing  any  military 
service  at  the  time  of  the  alleged  offense,  nor  at  the 
time  of  the  court  martial.     He  was  receiving  a  pension 
for  military  service  performed  long  prior  to  the  alleged 
offense.    The  compensation  was  for  military  services 
rendered  in  the  past,  and  Appellant  had  previously 
satisfied  all  conditions  required  for  the  granting  of  the 
compensation  which  he  was  receiving. 

The  Navy's  own  interpretation  as  to  retirement 
benefits  of  regular  officers  is  persuasive.    Vice 
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Admiral  J.   L.  Holloway,  Jr. ,  of  the  U.  S.  Navy,  whose 
affidavit  is  attached  as  an  exhibit  in  the  above  action 
(Clk's  Tr.  p.  35  -  39),  wrote  a  foreword  to  the  "Navy 
Guide  for  Retired  and  Fleet  Reserve  Personnel",  pub- 
lished in  November,  1956,  by  the  Department  of  the 
Navy,  Bureau  of  Naval  Personnel,  in  which  the  pay  of 
retired  naval  officers  is  discussed,  and  therein  Vice 
Admiral  Holloway  states: 

"Therefore,  the  material  benefits  outlined  in 
this  pamphlet  are  not  gifts.  They  are  rights 
that  you  have  earned.  " 

It  would  conclusively  appear  by  his  own  statement 
that  the  Chief  of  Naval  Personnel  regards  retired  pay 
as  a  vested  right,  having  been  earned,  and  therefore 
not  subject  to  forfeiture  for  subsequent  acts.    If  retire- 
ment compensation  were  pay  for  being  ready  or  pre- 
pared for  recall  to  active  service,  why  should  such  pay 
not  be  terminated  upon  an  officer  becoming  totally  dis- 
abled or  mentally  incompetent  to  the  extent  he  would 
not  be  subject  under  any  circumstances  to  recall  for 
active  service  ?    The  only  reason  is  that  the  compensa- 
tion paid  to  retired  officers  is  a  pension  for  services 
previously  rendered  and  not  pay  for  being  "in"  the 
Naval  Forces. 

It  is  therefore  submitted  that  the  District  Court 
erroneously  determined  that  retired  officers'  pay  de- 
pended upon  the  office  so  held  and  was  thereby  subject 
to  forfeiture  should  a  court  martial  order  the  officer 
dismissed  from  the  service. 


-24- 


IV 


The  District  Court  Erroneously  Ruled  That 
Appellant  Must  Exhaust  Military  Appellate 
Remedies  for  Direct  Review  of  the  Court 
Martial  as  to  All  Issues  Therein  Before 
Seeking  Any  Relief  in  the  United  States  Courts. 

There  would  be  no  question  but  that  had  Appellant 
been  confined,  he  might  by  the  use  of  habeas  corpus  in 
Federal  Court,  attack  the  jurisdiction  of  the  court  mar- 
tial under  the  statute  in  question.    However,  habeas  cor- 
pus is  merely  a  collateral  remedy  and  there  is  no  reason 
why  other  collateral  remedies  should  not  be  invoked  to 
determine  the  same  issue.    Collateral  attack,  other 
than  by  habeas  corpus  on  court  martial  jurisdiction, 
has  been  recognized,  Shapiro  vs.   United  States,  10  7  Ct. 
CI.  650,  69  F.  Supp. ,  205.    Military  courts  are  not 
courts  within  the  meaning  of  Article  HI  of  the  United 
States  Constitution  and  thus  the  accused.  Appellant 
herein,  could  not  be  required  to  submit  to  the  judgment 
of  a  military  court  lacking  jurisdiction  of  the  person, 
Ex  Parte  Quirin,  317  U.  S.  1.     Courts  martial  are 
special  statutory  tribunals  and  their  judgment  is  open  to 
collateral  attack.     Unless  facts  essential  to  their  juris- 
diction appear,  it  must  be  held  not  to  exist,  Collins  vs. 
McDonald,  258  U.  S.  ,  416.     See  also  Reid  vs.  Covert, 
354  U.S.   1;  Toth  vs.  Quarles,  350  U.S.  11. 

28  U.  S.  C.  ,  Sec.   2201,  68  Stat.   890  states: 

"Any  court  of  the  United  States,  upon  the  filing 
of  an  appropriate  pleading,  may  declare  the  rights 
and  other  legal  relations  of  any  interested  party 
seeking  such  declaration,  whether  or  not  further 
relief  is  or  could  be  sought.  "  (Emphasis  added). 
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Rule  57,  Fed.  Rules  of  Civ.   Proc.   states: 

"The  existence  of  another  adequate  remedy  does 
not  preclude  a  judgment  for  declaratory  relief 
in  cases  where  it  is  appropriate.  " 

Thus  it  would  seem  clear  that  by  virtue  of  the  above 
statute  and  rule,  Appellant's  suit  need  not  abate  until 
military  review  of  the  conviction  is  final. 

Appellant  at  no  time  sought  any  review  of  the  court 
martial  or  as  to  how  it  was  convened  or  conducted,  or 
the  occurrences  or  evidence  submitted  therein.    Appel- 
lant has  only  requested  a  determination  of  the  consti- 
tutionality of  the  statute  under  which  jurisdiction  was 
asserted.    If  there  was  no  jurisdiction  there  was  no 
valid  court  martial  and  it  would  be  burdensome,  time 
consuming  and  cause  a  circuity  of  actions  to  require 
Appellant  to  wait  until  the  military  appellate  review  as 
to  the  factual  occurrences  in  the  court  martial  were 
completed.    The  question  presented  the  District  Court 
was  not  one  of  guilt  or  innocence,  nor  one  of  a  fair  or 
unfair  trial,  but  solely  one  of  the  constitutionality  of  a 
statute.    The  District  Court  ruled  it  had  jurisdiction  to 
hear  such  a  suit.    Appellant  submits  that  having  the  . 
jurisdiction  to  determine  the  constitutionality  of  the 
statute,  the  court  did  not  have  any  equitable  jurisdiction 
to  refuse  to  determine  the  issues  thus  presented  to  the 
court. 

A  person  may  bring  an  action  for  declaratory  judg- 
ment to  prevent  his  deportation  without  awaiting  arrest 
to  allow  the  bringing  of  habeas  corpus  proceedings, 
McGrath  vs.   Kristensen,  340  U.   S.  162.    This  is  so 


even  if  the  petitioner  might  have  sued  in  an  independent 
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proceeding  under  Section  10  of  the  Administrative  pro- 
cedure act  to  obtain  judicial  review,  Jd. 

Lijunctive  relief  may  be  granted  under  such  a  pro- 
ceeding, Perkins  vs.   Elg,  99  Fed.  2d  408,  and  pro- 
hibition is  a  remedy  which  is  available  where  there  is 
no  other  adequate  remedy,  Poliszek  vs.  Doak,  57  Fed. 
2d  430. 

The  remedy  sought  herein  to  test  jurisdiction  is 
proper  since  it  has  long  been  held  that  civil  courts  may, 
by  appropriate  proceedings,  prohibit  a  court  martial 
from  trying  a  civilian.  Ex  Parte  Henderson,  11  Fed. 
Cases  6349  (C.  C.  Ky.  1878).    Whether  a  person  is  or 
is  not  in  the  Armed  Forces  must  be  determined  by  the 
civilian  courts  under  the  rules  of  due  process, 
Robinson  vs.   Keating,  121  Fed.  Supp.  477. 

The  problem  of  allowing  the  declaratory  judgment 
to  determine  the  propriety  of  deportation  without  await- 
ing arrest,  or  without  pursuing  the  normal  administra- 
tive remedies,  is  closely  analogous  to  the  problem 
herein  of  the  ri^t  of  Appellant  to  have  the  issue  as  to 
the  constitutionality  of  the  statute  conferring  jurisdic- 
tion determined  prior  to  the  determination  of  the  court 
martial  proceedings.    See  Toth  vs.  Quarles,  350  U.  S. 
11.    The  District  Court  below  erroneously  analogized 
the  system  of  military  appellate  review  to  the  state 
court  system,  and  thus  determined  that  the  question 
should  be  resolved  within  that  framework  prior  to  bring- 
ing a  suit  in  Federal  Court.    This  ignores  the  fact  that 
courts  martial,  unlike  state  courts,  are  special  statu- 
tory tribunals  without  general  jurisdiction  and  their 
judgment  is  open  to  collateral  attack.     Unless  facts  es- 
sential to  their  jurisdiction  appear,  it  must  be  held  not 
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to  exist,  Collins  vs.  McDonald,  258  U.S.  416. 

The  question  of  the  remedies  available  to  Appel- 
lant to  compel  the  United  States  to  continue  retirement 
pay  is  so  bound  into  the  question  as  to  the  constitution- 
ality of  the  statute  conferring  jurisdiction  on  the  mili- 
tary to  try  Appellant,  that  the  issues  because  of  their 
inter-relation  should  have  been  determined  together  in 
the  same  action. 

CONCLUSION 

It  is  respectfully  submitted  that  the  District  Court 
erroneously  determined  that  U.  CM.  J.  4(2)  was  con- 
stitutional.   Further  that  the  District  Court  properly 
should  have  avoided  any  determination  of  the  constitu- 
tionality of  said  statute  because  Appellant,  in  any  event, 
was  court  martialed  without  jurisdiction  due  to  the 
failure  of  the  Secretary  of  the  Navy  to  recall  Appellant 
to  active  duty  as  required  by  law. 

It  is  further  submitted  that  while  the  status  of  re- 
tired officers'  pay  presents  a  novel  question,  never- 
theless equitable  principles  require  that  said  pay  be 
construed  to  constitute  a  retirement  pension  for  ser- 
vices rendered  and  not  pay  subject  to  forfeiture  after 
retirement. 

The  District  Court  properly  ruled  that  it  had  juris- 
diction to  determine  the  declaratory  action  on  the  con- 
stitutionality of  the  statute,  but  erroneously  determined 
that  this  jurisdiction  should  be  postponed  pending  ex- 
haustion of  military  remedies.    Such  a  determination 
was  based  on  the  erroneous  assumption  that  military 


-28- 


tribunals  are  courts  of  general  jurisdiction  akin  to  the 
state  judicial  systems,  when  in  fact  they  are  special 
statutory  tribunals  whose  jurisdiction  must  affirmatively 
appear. 

For  the  foregoing  reasons  it  is  respectfully  sub- 
mitted that  the  judgment  of  the  District  Court  should  be 
reversed  with  instructions  to  enter  a  declaratory  judg- 
ment that  the  court  martial  is  without  jurisdiction  due 
either  to:    (1)  Failure  to  recall  Appellant  to  active 
service  or,   (2)  Because  Article  2,  Section  4  of  the 
U.  C.  M.  J.  is  unconstitutional. 
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No.  16058 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 

Selden  G.  Hooper, 

Appellant, 
vs. 

C.    C.    Hartman,    Rear    Admiral,    USN,    Commandant, 
Eleventh  Naval  District, 

Appellee. 


APPELLEE'S  BRIEF. 


Statement  of  Jurisdiction. 

In  the  Court  below,  jurisdiction  was  claimed  to  exist 
by  the  plaintiff  under  28  U.  S.  C.  1651(a)  as  to  the 
First  Cause  of  Action  of  the  Amended  Complaint  and 
under  28  U.  S.  C.  1331,  1355,  2201,  2202,  2282  and 
2284  as  to  the  Second  Cause  of  Action  of  the  Amended 
Complaint  [R.  7,  11,  18].  Plaintiff  expressly  disclaimed 
assertion  of  habeas  corpus  jurisdiction  [R.  5].  The  Court 
below  sustained  its  jurisdiction  as  to  the  Second  Cause  of 
Action  under  28  U.  S.  C.  1331. 

This  Court  has  appellate  jurisdiction  under  28  U.  S.  C. 
1291. 

Statement  of  Case. 

Appellant  in  July,  1923,  entered  the  United  States 
Naval  Academy,  Annapolis,  Maryland,  as  a  midshipman. 
He  graduated  therefrom  and  was  commissioned  an  En- 
sign, United  States  Navy,  on  June  2,  1927,  in  the  regu- 
lar component  of  the  United  States  Navy  [R.  43].     He 
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thereafter  served  as  a  commissioned  officer  of  the  regu- 
lar component  of  the  United  States  Navy,  in  active  naval 
service  on  various  ships  and  stations  and  was  promoted 
from  time  to  time  until  December  1,  1948  [R.  43,  44]. 

On  July  12,  1948,  he  applied  to  the  Secretary  of  the 
Na\7',  requesting  voluntary  retirement  and  transfer  to 
the  Retired  List,  thereby  to  be  voluntarily  retired,  ef- 
fective December  1,  1948.  His  request  was  granted  by 
the  Secretary  and  he  was  transferred  to  the  Retired  List 
of  Officers  of  the  Navy  effective  December  1,  1948,  be- 
ing given  the  rank  of  Rear  Admiral  and  thereafter  receiv- 
ing the  retired  pay  of  the  naval  rank  of  Captain  [R.  40, 
41,  42].  Nothing  in  the  record  indicates  that  he  has 
ever  since  December  1,  1948,  ceased  to  be  a  Retired 
Officer  entitled  to  receive  and  receiving  pay. 

Rear  Admiral  C.  C.  Hartman  is  Commandant  of  the 
Eleventh  Naval  District  which  has  its  headquarters  at 
San  Diego,  California  [R.  27,  28].  The  Eleventh  Naval 
District  consists  of  the  State  of  Arizona,  Clark  County 
of  Nevada,  and  that  portion  of  California  which  includes 
San  Bernardino,  Santa  Barbara  and  Kern  Counties  and 
the  counties  to  the  south  thereof.^  On  April  15,  1957, 
there  were  received  at  Headquarters,  Eleventh  Naval 
District,  sworn  charges  under  the  Uniform  Code  of  Mili- 
tary Justice  [R.  27,  28].  These  charges  alleged  that 
appellant  did,  on  certain  dates,  which  dates  were  after  De- 
cember 1,  1948,  commit  certain  offenses  in  violation  of 
that  Code  [R.  19-23]. 

The  charges  were  investigated  and  other  preliminary 
steps  were  taken   [R.  28]   and  a  General  Court-Martial 


^We  ask  the  court  to  take  judical  notice  of  the  boundaries  of  the 
Eleventh  Naval  District.  See :  Federal  Register  Division,  United 
States  Government  Organization  Manual,  1957-1958,  page  177. 
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was  appointed  by  appellee,  Admiral  Hartman,  for  trial 
of  the  charges  [R.  30,  31]. 

On  May  2,  1957,  appellant  filed  a  document  in  the  Court 
below  entitled  "In  the  Matter  of  the  Petition  for  Writ 
of  Prohibition  by  Selden  G.  Hooper."  On  May  3,  1957, 
the  Court  below  on  its  own  motion  dismissed  that  Peti- 
tion with  leave  to  file  an  Amended  Petition  [R.  3].  No 
appeal  was  ever  taken  from  the  dismissal  of  that  original 
Petition,  or  the  denial  of  any  immediate  interlocutory 
reHef  it  may  have  demanded. 

On  May  6  and  7,  1957,  appellant  was  tried  before  the 
General  Court-Martial,  was  found  guilty  of  several  of- 
fenses and  was  sentenced  to  be  dismissed  from  the  service 
and  to  forfeit  all  pay  and  allowances  [R.  32-34]. 

On  May  15,  1957,  appellant  filed  his  Amended  Com- 
plaint [R.  19]. 

On  May  27,  1957,  appellee  completed  his  action  as  con- 
vening authority  with  respect  to  the  court-martial  case 
and  forwarded  the  record  of  the  proceedings  to  the  Navy 
Board  of  Review  in  the  Office  of  the  Judge  Advocate 
General  of  the  Navy  [R.  29,  30,  34,  35]. 

The  Board  of  Review  announced  its  decision  on  Sep- 
tember 10,  1957,  and  the  case  was  thereafter  transmitted 
to  the  United  States  Court  of  Military  Appeals,  being 
docketed  therein  as  No.  11113  [R.  52,  53].  The  Court 
below  enter  Judgment  on  May  13,  1958^  [R.  59-70]. 
The  Court  of  Military  Appeals  announced  its  opinion  and 
decision  on  September  26,  1958.^ 


^The  Findings  of  Fact  and  Conclusions  of  Law  are  published  at 
163  Fed.  Supp.  437. 

^We  ask  this  Court  to  take  judicial  notice  of  the  opinion  which  is 
reported  at  9  U.  S.  C.  M.  A.  637,  26  C.  M.  R.  417,  and  which  is 
printed,  for  the  convenience  of  the  Court,  as  an  appendix  to  this 
brief. 
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Summary  of  Argument. 
1. 

THE  ENTIRE  SUIT  SHOULD  HAVE  BEEN  DISMISSED  BY  THE 
DISTRICT  COURT  FOR  LACK  OF  AN  INDISPENSABLE  PARTY, 
AND  ON  JURISDICTIONAL  GROUNDS. 

A.  THIS  POINT  MAY  BE  RAISED  NOTWITHSTANDING  THAT 
THERE  HAS  BEEN  NO  CROSS-APPEAL. 

B.  THE  SECRETARY  OF  THE  NAVY,  WAS  AN  INDISPENS- 
ABLE PARTY,  LACKING  WHOM,  THE  ENTIRE  SUIT  SHOULD 
ALSO  HAVE  BEEN  DISMISSED  ON   THAT  GROUND. 

C.  THIS  SUIT  COULD  NOT  PROPERLY  BE  BROUGHT  OUT- 
SIDE OF  THE  DISTRICT  OF  COLUMBIA, 

D.  THERE  WAS  NO  JURISDICTION  UNDER  THE  CIRCUM- 
STANCES TO  TREAT  THE  SUIT  AS  A  PETITION  FOR  A  WRIT 
OF  HABEAS  CORPUS. 

2. 

UNDER  THE  CIRCUMSTANCES  OF  THE  CASE,  IT  WAS  PROP- 
ERLY DETERMINED  AS  A  MATTER  OF  LAW  THAT  APPEL- 
LANT SHOULD  HAVE  NO  RELIEF  IN  THE  COURT  BELOW 
BECAUSE  OF  HIS  FAILURE  TO  EXHAUST  THE  MILITARY 
APPELLATE  REMEDIES  AVAILABLE  TO  HIM. 

3. 

THE  TRIAL  AND  SENTENCE  OF  APPELLANT  BY  GENERAL 
COURT-MARTIAL  WAS  NOT  IN  VIOLATION  OF  THE  CONSTI- 
TUTION OF  THE  UNITED  STATES. 

A.  RETIRED  OFFICERS  OF  A  REGULAR  COMPONENT  OF 
THE  ARMED  FORCES  ENTITLED  TO'  RECEIVE  PAY  ARE  MEM- 
BERS AND  OFFICERS  OF  THE  ARMED  FORCE  CONCERNED 
AND  ARE  MILITARY  OFFICERS  OF  THE  UNITED  STATES, 
THE  SAME  AS  THOSE  ON   ACTIVE  DUTY. 

B.  THE  PRESIDENT  OF  THE  UNITED  STATES  HAS  THE 
CONSTITUTIONAL  POWER  TO  TERMINATE  THE  HOLDING  OF 
MILITARY  OFFICE  UNDER  THE  EXECUTIVE  BRANCH. 

C.  RETIRED  PERSONS  OF  REGULAR  COMPONENTS  OF  THE 
ARMED  FORCES  OF  THE  UNITED  STATES  ENTITLED  TO  RE- 
CEIVE PAY  ARE  CONSTITUTIONALLY  SUBJECTED  TO  TRIAL 
BY  COURT-MARTIAL  FOR  OFFENSES  UNDER  THE  UNIFORM 
CODE  OF  MILITARY  JUSTICE. 
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ARGUMENT. 

1. 

The  Entire  Suit  Should  Have  Been  Dismissed  by  the 
District  Court  for  Lack  of  an  Indispensable  Party, 
and  on  Jurisdictional  Grounds. 

A.     This  Point  May  Be  Raised  Notwithstanding  That  There 
Has  Been  No  Cross-Appeal. 

At  the  outset  in  this  case,  we  are  compelled  to  raise 
the  point  regarding  the  jurisdiction  of  the  Court  below 
and  the  sufficiency  of  the  parties,  which  was  decided 
against  appellee  notwithstanding  the  fact  that  appellee 
prevailed  on  other  grounds. 

The  Court  below  concluded  that  the  Secretary  of  the 
Na\7',  who  was  not  served  or  joined  and  whose  office  is 
located  in  Washington,  D.  C,  was  an  indispensable  party 
to  any  relief  under  the  First  Cause  of  Action  and  a  por- 
tion of  the  Second  Cause  of  Action  pleaded.  However, 
the  Court  also  determined  that  ''the  Secretary  of  the 
Na\^'  was  not  an  indispensable  party  defendant  and  de- 
fendant C.  C.  Hartman  is  a  sufficient  party  defendant" 
to  the  extent  of  entertaining  the  prayer  for  declaratory 
judgment  [Conclusion  of  Law  No.  8,  R.  66]. 

It  is  our  position  that  this  last  determination  of  the 
Court  below  was  erroneous.  It  is  proper  at  this  stage 
for  appellee  to  assert  such  error  notwithstanding  the  fact 
that  no  cross-appeal  has  been  filed.  An  almost  identical 
situation  recently  occurred  in  Stroud  v.  Benson,  254  F. 
2d  448,  in  which  the  Secretary  of  Agriculture  and  others 
were  sued  in  the  Eastern  District  of  North  Carolina. 
The  District  Court  decided  the  case  in  favor  of  the  Sec- 
retary on  the  merits  after  assuming  he  was  not  indis- 
pensable,   and   that    its   jurisdiction   was    therefore   suf- 


ficient.     The  plaintiffs  appealed,  and  on  appeal,  the  Court 

of  Appeals  stated  at  page  45 1 : 

*'The  jurisdictional  question  however  claims  our 
attention  and  we  are  bound  to  deal  with  it  despite 
the  failure  of  the  Secretary  to  cross-appeal.  United 
States  V.  Ainerican  Railway  Express  Company 
(1924),  265  U.  S.  425,  44  S.  Ct.  560,  68  L.  Ed. 
1087;  Langnes  v.  Green  (1931),  282  U.  S.  531,  535, 
51  S.  Ct.  243,  75  L.  Ed.  520;  Jaifke  v.  Dunham 
(1957),  352  U.  S.  280,  77  S.  Ct.  307,  1  L.  Ed.  2d 
314." 

B.  The  Secretary  of  the  Navy  Was  an  Indispensable  Party, 
Lacking  Whom,  the  Entire  Suit  Should  Have  Been  Dis- 
missed on  That  Ground. 

The  Amended  Complaint  originally  prayed  for  a  va- 
riety of  relief  including  injunction,  Writ  of  Prohibition, 
etc.,  but  we  assume  Appellant  is  satisfied  with  a  De- 
claratory Judgment  alone,  inasmuch  as  the  jurisdictional 
matters  are  not  mentioned  in  his  specification  of  errors 
or  in  his  brief. 

In  addition  to  grounding  jurisdiction  upon  28  U.  S.  C, 
Section  1331,  the  Amended  Complaint  also  mentioned  at 
various  places  Sections  1651,  2201,  2202,  2282  and  2284 
of  that  Title.  It  is  clear  beyond  argument  that  none  of 
these  provisions  are  sources  of  jurisdiction,  but  they  are 
all  procedural  statutes  which  provide  additional  or  an- 
cillary remedies,  or  certain  Hmiting  requirements  in  cases 
where  there  is  jurisdiction  in  the  court  under  some  other 
provision  of  law.  It  is  so  held  as  to  the  Declaratory 
Judgment  Act  (Sees.  2201,  2202),  the  Three  Judge 
Court  statute  (Sees.  2282,  2284),  Van  Buskirk  v.  Wilk- 
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inson  (C.  A.  9),  216  F.  2d  735,  and  as  to  the  All  Writs 
Act  (Sec.  1651(a)). 

Petrowski  v.  Nutt  (C.  A.  9),  161  F.  2d  938; 

Marshall  v.  Crotty  (C.  A.  1),  185  F.  2d  622,  626; 

In  re  Commonwealth  of  Massachusetts,  197  U.  S. 
482. 

Viewed  as  an  application  for  relief  in  the  form  of  an 
extraordinary  Writ  of  Prohibition  or  Mandamus,  the 
jurisdictional  statute,  28  U.  S.  C.  1331  provides  no  basis 
for  the  suit  because  it  has  long  been  held  that  such  ex- 
traordinary proceedings  are  not  "civil  actions"  within 
the  meaning  of  the  section,  and  there  is  no  residual 
common  law  basis  for  power  to  issue  such  writs  in  the 
Federal  Courts  (outside  of  the  District  of  Columbia,  at 
least). 

Marshall  v.  Crotty,  supra; 

Mclniire  v.  Wood,  7  Cranch.  504; 

In  re  Binninger,  3  Fed.  Cas.  No.  1417; 

Cf.,  Smith  V.  Whitney,  116  U.  S.  167,  175. 

Rule  81(b),  F.  R.  C.  P.,  did  not  change  the  situation, 
even  though  it  abolished  the  Writ  of  Mandamus,  sub- 
stituting therefor  a  "civil  action"  for  equivalent  relief, 
because  it  expressly  incorporates  only  "relief  heretofore 
available  by  mandamus." 

Can  a  "civil  action"  be  maintained  in  the  present  situ- 
ation? Admittedly,  as  the  Court  below  found,  there  is 
a  "Federal  question"  and  a  sufficient  amount  in  contro- 
versy. As  shown  above,  the  Declaratory  Judgment  Act, 
the  All  Writs  Act  and   the   Three-Judge   Court   statute 


add  nothing,  so  it  avails  appellant  nothing  to  limit  him- 
self to  a  demand  for  only  one  form  of  relief  or  proce- 
dure. There  must  be  a  basis  for  jurisdiction  shown,  and 
if  there  is  jurisdiction  for  any  of  the  relief,  there  would 
be  jurisdiction  for  all  of  it.  The  same  principles  apply 
to  the  requirement  of  indispensable  parties  because  from 
the  nature  of  this  suit  the  relief  demanded  is  indivisible: 
if  the  superior  officer,  the  Secretary  of  the  Navy,  is  in- 
dispensable at  all,  he  is  indispensable  altogether  for  the 
objects  of  the  suit,  and  any  decree,  or  procedures  en- 
forced against  the  present  appellee  would  be  a  complete 
illusion  and  would  effect  nothing  so  far  as  protecting  the 
rights  of  the  appellant  are  concerned. 

We  do  not  have  here  a  situation  like  that  where  a  juris- 
diction has  been  created  expressly  or  by  implication  by 
Act  of  Congress  for  review  in,  or  appeal  to,  the  various 
District  Courts  and  Courts  of  Appeal  of  the  decisions 
or  actions  of  Federal  agencies.^  On  the  contrary,  the  Ad- 
ministrative Procedure  Act  is  expressly  inapplicable  to 
military  matters,  including  courts-martial.  5  U.  S.  C. 
1001(a)(2).  Thus  immigration  cases  which  are  allowed 
to  be  brought  against  inferior  officers,  where  the  Attor- 
ney General  would  otherwise  be  an  indispensable  party, 
are  allowed  on  the  grounds  of  an  implied,  but  specific, 
grant  of  such  review  jurisdiction  in  the  Administrative 
Procedure  Act, 

Shaughnessey  v.  Pedreiro,  349  U.  S.  48,  53, 

and  those  cases  are  thus  inapplicable  to  the  present  situ- 
ation. 


^Such  as  the  provisions  in,  for  example :  The  Social  Security  Act, 
42  U.  S.  C.  405(g),  the  Longshoreman's  and  Harbor  Worker's 
Compensation  Act,  33  U.  S.  C.  921,  the  Administrative  Procedure 
Act,  5  U.  S.  C.  1009,  or  other  statutes  such  as  5  U.  S.  C.  1031,  et 
seq.,  granting  jurisdiction  for  review  of  orders  of  certain  agencies. 


— 9— 

Absent  such  specific  statutory  provisions,  this  suit  must 
be  governed  by  general  principles  developed  by  a  number 
of  cases.  In  numerous  cases  where  suits  were  brought 
against  the  local  government  officials  of  various  govern- 
ment activities,  the  head  of  the  Department  concerned 
has  been  held  indispensable.  In  others  he  has  been  held 
not  to  be  so,  the  local  officer  being  sufficient.^  In  Colo- 
rado V.  Toll,  268  U.  S.  228,  the  object  of  the  suit  was 
to  restrain, the  superintendent  of  a  National  Park  from 
enforcing  certain  regulations  upon  the  conduct  of  per- 
sons in  the  park,  the  regulations  being  allegedly  unau- 
thorized. (Suit  was  in  the  District  of  Colorado.)  It 
was  held  that  the  superior  was  not  indispensable.  In 
Knorr  v.  Miles  (D.  Mass.),  60  Fed.  Supp.  962,  the  su- 
perior was  not  indispensable  to  restrain  enforcement  of 
a  regulation  which  would  have  barred  plaintiff's  employ- 
ment with  a  government  contractor.  A  similar  result 
was  reached  in  Parker  v.  Lester,  112  Fed.  Supp.  433, 
reversed  in  part  by  this  Court,  227  F.  2d  708,  where  the 
Commandant  of  the  Coast  Guard  was  held  not  indispensa- 
ble in  restraining  the  enforcement  of  regulations  which 
would  have  interfered  with  the  rights  of  the  plaintiffs  to 
contract  for  employment  at  the  port  of  San  Francisco, 
within  the  District  of  the  court.  In  Hynes  v.  Grimes 
Packing  Co.,  337  U.  S.  86,  the  Secretary  of  the  Interior 
was  held  not  indispensable,  where  the  Regional  Director 
of  the  Fish  and  Wildlife  Service  for  Alaska  was  before 
the  Court  in  a  suit  to  restrain  the  enforcement  of  regu- 
lations which  would  have  affected  the  fishing  rights  of 
private  parties.  Consistent  with  these  is  the  famous  old 
case  of  United  States  v.  Lee,  106  U.  S.  196,  where  the 


^The  cases  are   collected   in   Moore's   Federal    Practice,    Section 
19.16. 
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indispensable  superior  officer  problem  was  not  discussed, 
the  issues  centering  on  whether  the  United  States  itself 
was  indispensable.  In  that  case  a  suit  in  ejectment  was 
allowed  in  the  Eastern  District  of  Virginia  whereby  gov- 
ernment employees  were  ejected  from  certain  land  and 
forbidden  to  re-enter  it,  at  the  suit  of  the  owner,  not- 
withstanding the  claim  of  the  employees  that  they  were 
rightfully  there  under  the  authority  of  the  government 
under  a  claim  that  the  government  had  acquired  the  land. 
But  the  court  carefully  stated  that  it  was  not  trying  the 
title  of  the  United  States  (see:  Land  v.  Dollar,  330  U.  S. 
731,  741,  Reed,  J.,  concurring). 

Very  recently  in  Murphy  v.  Benson,  164  Fed.  Supp. 
120,  the  Secretary  of  Agriculture  was  held  not  to  be  in- 
dispensable in  a  suit  brought  in  the  Eastern  District  of 
New  York  to  restrain  an  insecticide  spraying  program 
of  land  including  that  of  the  plaintiffs.  In  the  leading 
Supreme  Court  case  which  briefly  sets  forth  the  rule  to 
be  followed,  Williams  v.  Fanning,  332  U.  S.  490,  the 
Los  Angeles  Post  Office  was  stopping  mail  received  there 
from  elsewhere  in  the  country  which  was  intended  for  a 
local  addressee,  and,  among  other  things,  returning  it  to 
the  senders.  It  was  held  that  the  Los  Angeles  Post- 
master was  a  sufficient  party  and  that  the  Postmaster 
General  was  not  indispensable. 

On  the  other  hand  the  superior  officer,  usually  the 
Cabinet  member  heading  the  Department  concerned,  has 
been  held  indispensable  in  the  following  cases.  In  Warner 
Valley  Stock  Co.  v.  Smith,  165  U.  S.  28,  a  suit  brought  in 
the  District  of  Columbia  to  compel  the  issuance  of  land 
patents  to  the  plaintiff,  and  to  restrain  certain  other  dis- 
position of  public  lands,  only  a  subordinate  of  the  Secre- 
tary of  the  Interior  was  before  the  Court,  the  incumbent! 
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Secretary  not  being  a  defendant.  It  was  held  that  the 
Secretary  was  indispensable  and  that  the  suit  could  not  be 
maintained  against  the  subordinate.  In  Webster  v.  Fall, 
266  U.  S.  507,  a  suit  was  brought  in  Oklahoma  to  compel 
a  disbursing  agent  to  pay  out  money  contrary  to  regula- 
tions of  the  Secretary  of  the  Interior.  Held:  the  Secre- 
tary was  indispensable.  Likewise  in  Gnerich  v.  Rutter, 
265  U.  S.  388  the  Commissioner  of  Internal  Revenue  was 
held  to  be  indispensable  in  a  suit  in  California  to  compel 
issuance  of  a  permit  under  the  Prohibition  law. 

More  recently,  in  Carson  v.  Meador,  120  Fed.  Supp. 
260  the  Probation  Officer  of  the  Southern  District  of 
California  was  sued  in  an  attempt  to  obtain  better  parole 
terms  than  were  granted  by  the  United  States  Parole 
Board  under  an  admittedly  valid  sentence.  It  was  held 
that  the  Parole  Board  in  Washington,  D.  C.  was  indis- 
pensable. 

In  cases  of  discharge  of  government  employees  it  is 
generally  held  that  the  superior  is  indispensable  to  a  suit 
to  compel  reinstatement  or  to  review  the  discharge. 

Blackmar  v.  Guerre,  342  U.  S.  512; 

Marshall  v.  Grotty  (C.  A.  1),  185  F.  2d  622; 

Daggs  v.  Klein  (C.  A.  9),  169  F.  2d  174. 

In  the  most  recent  case,  the  plaintiffs  sued  with  the  ob- 
ject, in  effect,  of  compelling  an  increase  in  the  crop  price 
supports  put  in  effect  by  the  Secretary  of  Agriculture.  It 
was  held  that  the  Secretary  was  indispensable. 

Stroud  V.  Benson  (C.  A.  4),  254  F.  2d  448. 

What  is  the  rule  to  be  followed?  Williams  v.  Fanning, 
supra,  states  it  as  follows,  at  page  493,  where  it  is  stated 
that  the  superior  officer  is  indispensable  where :  "the  decree 
granting  the  relief  sought  will  require  him  to  take  action, 
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either  by  exercising  directly  a  power  lodged  in  him  or  by 
having  a  subordinate  exercise  it  for  him."  Under  all  the 
cases  the  superior  is  not  indispensable  however  if  the  re- 
Hef  sought  is  only  prohibitory  in  nature  and  does  not  re- 
quire an  act  on  the  part  of  either  the  subordinate  before 
the  court  or  the  superior.  Where  the  only  means  of  act- 
ing is  through  a  subordinate  who  must  be  within  the  jur- 
isdiction of  the  court,  in  order  to  act,  the  order  of  the 
court  against  the  subordinate  effectively  ''binds"  the  su- 
perior as  a  practical  matter,^  even  though  the  superior  is 
not  before  the  court  to  be  legally  bound^  to  the  court's 
decision. 

In  order  to  determine  if  the  superior  officer,  in  this 
case  the  Secretary  of  the  Navy,  is  indispensable,  as  stated 
in  Stroud  v.  Benson,  supra,  p.  452 : 

"One  must  look  to  the  nature  and  effect  of  the 
proceeding  and  not  merely  to  the  names  of  the  titu- 
lar parties." 

The  general  scheme  of  initiating  and  carrying  out 
courts-martial  proceedings  is  set  forth  in  the  Uniform 
Code  of  Military  Justice,  10  United  States  Code,  Sections 
801-940,  and  the  Presidential  Regulations  promulgated 
thereunder.® 


^This  illustrates  that  the  actual  holding  in  Williams  v.  Fanning 
goes  somewhat  beyond  the  rule  stated.  Suppose,  in  that  case,  the 
Postmaster  General  decided  to  ( 1 )  abolish  all  mail  service  to  Los 
Angeles?  or  (2)  to  identify  the  particular  mail  and  stop  it  at  the 
various  places  from  which  sent  rather  than  when  received  at  Los 
Angeles?  The  Supreme  Court  apparently  recognized  these  as  prac- 
tical impossibilities. 

^Unless,  of  course,  there  is  some  special  statutory  implication,  as 
in  Shaughnessey  v.  Pedreiro. 

8Act  of  May  5,  1950,  64  Stat.  107,  formerly  50  U.  S.  C.  551- 
736,  reenacted  in  New  Title  10,  U.  S.  C,  70A  Stat.  36;  the  Presi- 
dential Regulation  is  the  Manual  for  Courts-Martial,  United  States, 
1951,  referred  to  as  "MCM";  promulgated  as  Executive  Order 
10214,  February  8,   1951,  3  CFR,   1951   Supplement. 
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It  is  clear  that  since  May  27,  1957,  the  Court  below 
lacked  the  necessary  and  indispensable  parties  without 
whom  the  suit  could  not  be  maintained.  Even  if  we  as- 
sume, for  the  moment,  that  prior  to  May  27,  1957,  when 
the  charges  were  preferred,  investigated,  brought  to  trial, 
and  the  record  prepared  and  reviewed  as  required  by  mili- 
tary law,  the  Appellee  bcause  of  his  connection  with  the 
matter  was  a  sufficient  subordinate  of  the  Secretary  of 
the  Navy  with  respect  to  it  so  that  the  decree  of  the  Court 
could  effectively  ''expend  itself"  and  thus,  in  effect,  bind 
his  superior,  nevertheless,  since  May  27,  1957,  when  ap- 
pellee made  his  order  of  approval  of  the  proceedings  and 
forwarded  the  court-martial  record  to  the  Judge  Advocate 
General  of  the  Navy,  he  became  and  has  remained  an  en- 
tire stranger  to  any  further  proceedings  in  the  court- 
martial  case,  or  any  action  to  be  taken  if  the  sentence  be- 
comes final.  There  must  be  approval  by  the  Board  of 
Review,  the  Court  of  Military  Appeals  and  the  President 
before  the  findings  and  sentence  are  final,  and  the  sen- 
tence ordered  into  execution.  (10  U.  S.  C.  866(b), 
867(b)(1),  871(a).  See:  Runkle  v.  United  States,  122 
U.  S.  543.)  The  dismissal,  if  and  when  it  is  to  be  effected 
is  by  an  order  of  execution  published  by  the  Secretary,  or 
the  Department  of  the  Navy  on  his  behalf.  (See:  MCM, 
pars.  90b(2)  and  107.)  The  entry  of  it  would  be  upon 
appellant's  service  records  which  are  kept  in  the  Bureau 
of  Naval  Personnel  at  the  Department  (see:  10  U.  S.  C. 
5131,  5132),  and  any  action  to  cause  his  pay  to  stop  would 
be  done  at  the  same  place,  and  probably  be  communicated 
to  the  Navy  finance  establishment  at  Cleveland,  Ohio,  from 
where  appellant's  pay  is  presently  disbursed.  Plainly  ap- 
pellee has  nothing  to  do  with  these  things.  The  sentence 
does  not  require  appellee  or  anyone  else  to  presume  to  in- 
terfere with  any  property  right,  or  with  the  exercise  of  any 
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personal  right  of  appellant,  the  locus  of  which  could  be 
said  to  be  within  the  district  of  the  Court  below,  or, 
under  the  command  of  appellee.  On  the  contrary,  appel- 
lant's right  to  continue  receiving  his  pay,  his  right  to  re- 
main a  retired  officer  of  the  Navy,  his  right  not  to  be 
separated  therefrom  with  the  dishonorable  characteriza- 
tion of  dismissal  by  general  court-martial,  are  incidents  of 
his  relationship  and  status  with  the  United  States  itself. 

Since  the  situation  must  be  considered  as  a  final  judg- 
ment, the  relations  of  the  parties  from  the  inception  of 
the  charges  up  to  May  27,  1957,  do  not  make  any  differ- 
ence. But  it  must  be  observed  that,  absent  facts  which 
would  support  habeas  corpus  jurisdiction,  under  the  rules 
of  the  applicable  cases,  the  Secretary  of  the  Navy  was  an 
indispensable  party  even  then.  The  reason  for  this  lies 
in  the  fundamental  character  of  the  procedure  in  the  mili- 
tary jurisdiction.  As  to  a  person  on  ordinary  active  duty 
status  in  an  Armed  Force,  the  exercise  of  court-martial 
jurisdiction  is  not  limited  by  reference  to  the  "State"  or 
"District"  where  the  crime  was  committed  because  the 
jurisdiction  is  based  upon  the  status  of  the  accused  per- 
son, rather  than  the  place  where  he  is  or  where  the  of- 
fense occurred.  Rather,  the  question  of  who,  or  which 
entity,  is  to  exercise  the  jurisdiction  and  proceed  with  a 
case  is  referable  to,  and  determined  by,  generally,  the 
organization,  Armed  Force,  or  "chain-of-command"  in 
which  an  accused  has  his  status.  Thus  the  trial  and  re- 
view of  a  court-martial  case  is  within  the  Armed  Force 
of  which  an  accused  is  a  member,  as  a  general  rule.  (10 
U.  S.  C.  817,  see:  MCM,  pars.  4g(l)  and  13.)  Within 
the  Armed  Force  concerned,  charges  against  an  active 
duty  member  are  dealt  with  through  the  echelons  of  com- 
mand of  which  the  accused  is  a  member.  (MCM,  pars. 
31,  32f,  33i.)     A  retired  officer  such  as  appellant  is  how- 
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ever  not  a  member  of  any  ''unit"  or  "organization,"  in  the 
ordinary  active  duty  sense,  inferior  to  the  Department 
concerned.  This  situation  is  provided  for  however.  MCM, 
paragraph  31c  reads: 

"In  exceptional  cases  in  which  the  accused  is  not, 
strictly  speaking,  under  the  command  of  any  miHtary 
authority  inferior  to  a  particular  Department,  the 
general  principles  of  this  paragraph  (31)  are  applica- 
ble; but  the  charges  may,  according  to  the  particu- 
lar circumstances,  be  forwarded  either  to  the  appro- 
priate Department  or  to  the  area  command  in  which 
the  accused  may  be    .    .    ."^ 

In  the  appellant's  court-martial  case,  the  Secretary  left 
the  matter  of  initiating  the  proceedings  in  the  hands  of 
appellee,  as  commandant  of  the  "area  command"  wherein 
appellant  was  located.  But  the  Secretary  was  not  legally 
obliged  to  do  so;  he  could  have  retained  the  case  and  con- 
vened the  court-martial  himself  if  he  chose.  (10  U.  S.  C. 
822(a)(2),  822(b).)  Thus  the  case  is  different  from 
Williams  v.  Fanning,  because  an  injunction  against  appel- 
lee would  not  stop  the  Secretary  of  the  Navy  from  con- 
vening a  court-martial  elsewhere,  as  a  practical  matter. 
Thus  any  decree  or  injunction  entered  against  appellee 
would  be  illusory  and  would  be  actually  nothing  more  than 
an  advisory  opinion  between  parties  no  longer  in  substan- 
tial controversy. 


^This  is  a  paraphrase  of  the  same  provision  of  the  1928  edition 
Manual  for  Courts-Martial  [Ex.  O.  4773],  the  predecessor  the  pres- 
ent Manual.  Paragraph  30  of  the  1928  Manual  contains  practically 
identical  wording,  except  that  immediately  after  "Department"  is 
inserted:  "for  example,  retired  personnel  not  on  active  duty,  or  mili- 
tary attaches     .     .     ." 
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C.    This   Suit  Could   Not   Properly  Be   Brought  Outside  of 
the  District  of  Columbia. 

The  trial  courts  of  the  District  of  Columbia,  presently 
the  District  Court  for  that  District,  have  always  had  two 
advantages  in  dealing  with  suits  seeking  relief  against 
government  officials.  First,  they  possess  not  only  the 
same  Federal  jurisdiction  as  other  Federal  courts,  but 
they  also  have  the  general  jurisdiction  derived  from  the 
Kings  Bench,  as  exercised  in  the  State  of  Maryland  at 
the  time  of  the  cession  of  the  District.  This  included  the 
ancient  powers  to  issue  extraordinary  prerogative  writs 
against  officials.  ' 

Kendall  v.  United  States,  12  Peters  524; 

United  States  v.  Schurz,  102  U.  S.  378; 

See:  Smith  v.  Whitney,  116  U.  S.  167,  175. 

Particularly  the  issuance  of  mandamus  against  officials 
by  those  courts  has  become  accepted  practice. 

See:  Clackamas  County  v.  McKay,  219  F.  2d  479, 
vacated  as  moot,  349  U.  S.  909. 

Second,  the  "official  residence"  of  heads  of  departments 
is  Washington,  D.  C,  so  that  there  is  obvious  in  personam 
jurisdiction  by  personal  service. 

Butterworth  v.  Hill,  114  U.  S.  128; 

But  see:  Miley  v.  Lovett,  193  F.  2d  712. 

Thus  it  would  appear  from  recent  cases  that  appellant 
could  bring  suit  in  the  District  of  Columbia  in  the  Dis- 
trict Court  to  review  his  court-martial  sentence  on  grounds 
of  lack  of  jurisdiction,  if  it  should  become  final. 

Harmon  v.  Brucker,  355  U.  S.  579; 

Jackson  V.  McElroy,  163  Fed.  Supp.  257. 
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Also,  he  is  expressly  allowed  to  sue  the  United  States  in 
the  Court  of  Claims  for  his  pay  and  raise  the  same  issues. 
See:  Allen  v.  United  States,  91  Fed.  Supp.  933; 
Ffy  V.  United  States,  100  Fed.  Supp.  440. 

It  appears  that  in  between  the  situations  where  a  suit 
so  affects  the  sovereign  that  the  sovereign  itself  must  be 
a  party,  and  the  situations  where  suit  can  be  brought 
against  any  individual  subordinate  for  relief  (as  in 
habeas  corpus  cases,  which  are  really  a  mode  of  review; 
see:  Larson  v.  Domestic  and  Foreign  Corp.,  337  U.  S. 
682,  690),  there  is  an  in  between  situation  where  under 
one  rationale  or  another,  suits  are  allowed  against  the 
proper  party  in  the  District  of  Columbia  but  not  else- 
where. Professor  Moore  in  his  "Federal  Practice"  at 
Section  19.16  after  discussing  Williams  v.  Fanning  states: 

''A  practical  consideration,  not  stressed  in  the 
Williams  case,  but  long  recognized  as  important  in 
this  field,  has  been  whether  the  character  of  the 
subject  matter  of  litigation  and  the  type  of  officer 
before  the  court  makes  it  reasonable  to  proceed  to  an 
adjudication  of  the  issues  without  forcing  the  plain- 
tiff into  a  distant  forum  to  litigate  with  the  superior. 
The  practical  issue  is  whether  the  citizen  must  go  to 
the  seat  of  the  government;  or  whether  government 
must  come  to  him.  Only  where  the  subject  matter  of 
litigation  has  considerable  governmental  importance 
— rises  considerably  beyond  routine  matter,  or  where 
action  is  sought  which  only  the  superior  can  give,  as 
the  issuance  of  a  land  patent  or  the  disbursement  of 
funds  under  his  control,  should  the  citizen  be  forced 
to  go  to  the  government,  normally  to  the  District 
Court  of  the  District  of  Columbia." 
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The  practical  reasons  for  confining  such  exceptional  jur- 
isdiction to  a  single  court  at  the  seat  of  the  government, 
is  partly  a  matter  of  convenience,  in  cases  where  suit  else- 
where would  be  a  disproportionately  great  inconvenience 
to  the  government.  But  a  strong  additional  reason  is  that 
where  the  subject  of  a  suit  has  "considerable  governmental 
importance"  or  rises  beyond  the  ''routine"  particularly, 
for  example,  where  a  court  would  have  before  it  the  valid- 
ity of  technical  and  delicate  personnel  status  relationships 
between  an  individual  officer  and  the  government,  matters 
which  by  their  nature  demand  a  uniformity  of  treatment 
throughout  the  government  without  regard  or  reference 
to  place.  State,  District,  etc.,  proper  judicial  administra-  \ 
tion  favors  the  avoidance  of  an  "inverted  triangle"  situ- 
ation where  differences  of  opinion  among  the  Districts 
and  Circuits  could  create  territorial  diversity  of  decision 
in  types  of  cases  where  it  is  particularly  undesirable.^" 
While,  in  theory,  all  "Federal"  cases  could  be  appealed  to 
the  Supreme  Court  to  obtain  uniformity  of  decision  in 
the  end,  as  a  practical  matter  considerable  diversity  in 
detail  remains.  In  those  special  situations  where  a  lesser 
degree  of  such  diversity  is  desirable  the  only  way  it  can 
be  achieved  is  to  confine  the  particular  subject  matter  to 
a  particular  line  of  inferior  courts,  whose  decisions,  at 
least,  will  be  binding  on  the  whole  government  through  its 
highest  officials  and  will,  presumably,  be  consistent  with 
themselves.  There  is  nothing  unusual  about  the  reason 
advanced  here;  in  reahty  it  is  the  same  reason,  but  in 
greater  degree,  as  was  given  for  the  necessity  of  having 
a  system  of  Federal  Courts  in  the  first  place  for  the  trial 
of  "Federal"  cases,  rather  than  leave  such  cases  to  the 


^''For  example:  compare  Jackson  v.  Taylor,  234  F.  2d  611,  aff'd 
353  U.  S.  569,  with  DeCoster  v.  Madigan,  223  F.  2d  906. 
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diverse  decisions  of  the  courts  of  the  states.     Alexander 
Hamilton,  in  No.  80  of  the  FederaHst  Papers,  wrote: 

".  .  .  The  mere  necessity  of  uniformity  in  the 
interpretation  of  the  national  laws  decides  the  ques- 
tion. Thirteen  independent  courts  of  final  juris- 
diction over  the  same  causes,  arising  upon  the  same 
laws,  is  a  hydra  in  government,  from  which  nothing 
but   contradiction   and   confusion   can   proceed." 

Also  see:  In  re  Tarhle,  13  Wall.  397,  403. 

D.    There  Was  No  Jurisdiction  Under  the  Circumstances  to 
Treat  the  Suit  as  a  Petition  for  a  Writ  of  Habeas  Corpus. 

Appellant  in  the  amended  complaint  expressly  dis- 
claimed any  reliance  upon  habeas  corpus  jurisdiction  to 
sustain  his  case.  But  if  the  facts  make  out  a  case  for 
habeas  corpus,  it  would  seem  that  the  disclaimer  might 
be  disregarded  as  a  mere  conclusion  from  the  facts.  In 
any  case,  it  is  clear  that,  if  the  jurisdictional  facts  exist, 
then  there  is  jurisdiction,  regardless  of  the  disclaimer,  and 
vice-versa  if  the  jurisdictional  facts  did  not  exist:  juris- 
diction could  not  exist  by  agreement. 

Generally  in  order  to  sustain  habeas  corpus,  the  peti- 
tioner must  be  in  custody  or  under  detention,  at  least  so 
that  the  respondent  served  with  the  writ  or  process  can 
obey  the  order  to  produce  the  ''body"  in  court. 

Wales  V.  Whitney,  114  U.  S.  564; 
Bwon  V.  Collins,  145  F.  2d  759. 

Wales  was  Surgeon  General  of  the  Navy,  who  was 
ordered  by  the  Secretary  of  the  Navy,  Whitney;  "You  are 
hereby  placed  under  arrest,  and  you  will  confine  yourself 
to  the  limits  of  the  city  of  Washington,"  pending  court- 
martial.  It  was  held  that  the  mere  order  alone,  under 
the  circumstances,  did  not  put  Wales  under  such  custody 
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or  threat  of  custody  as  would  support  a  Writ  of  Habeas 
Corpus.  In  Biron  v.  Collins  the  petitioner  was  ordered 
by  his  draft  board,  in  Alabama,  to  report  for  "civilian 
work,"  in  lieu  of  military  service,  in  Colorado,  and  the 
respondent  was  the  local  draft  board  in  Alabama.  It  was 
held  that  respondent  had  no  possible  custody  over  peti- 
tioner; and  that  under  the  cases,  the  only  proper  party 
who  could  threaten  to  hold  petitioner  in  custody  so  as  to 
be  a  sufficient  respondent  was  the  authority  in  Colorado 
to  whom  the  petitioner  had  the  duty  to  report,  as  in  the 
similar  case  of  a  person  inducted  into  the  military  service : 
the  proper  party  is  the  Commanding  Officer  to  whom  there 
is  the  duty  to  report  for  service. 

On  the  other  hand,  where  a  person  already  is  in  the 
status  of  "member"  of  a  military  unit  or  organization  on 
full  active  military  duty,^^  it  has  been  held  that  the  duty 
status  itself  is  sufficient  to  be  considered  custody,  without 
actual  physical  confinement  being  necessary. 

This  point  is  assumed  so  often  in  habeas  corpus  cases 
reviewing  Selective  Service  inductions  for  example,  that 
it  is  difficult  to  find  it  discussed.  In  general,  habeas 
corpus  is  the  "post  induction  remedy,"  without  reference 
to  physical  custody. 

United  States  v.  Estep  (C.  A.  3),  150  F.  2d  768, 
rev'd  on  other  grounds,  327  U.  S.  114; 

Witmer  v.  United  States,  348  U.  S.  375; 

Peck  V.  Carpenter  (D.  C,  Cal.),  120  Fed.  Supp. 
560. 

In  the  military  service,  persons  on  "active  duty"  are 
subject  to  obligations   unknown  to  persons  not  on   such 


^^Defined  at  10  U.  S.  C.  101(22)  ;  court-martial  jurisdiction  over 
this  category  is  granted  by  10  U.  S.  C.  802(1). 
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duty.  The  principle  characteristic  of  the  service  is  that 
when  a  person  is  on  active  duty  he  is  assigned  to  a  "unit" 
or  ''organization"  and  given  a  place  of  "duty"  and  a 
time  when  to  be  on  such  duty.  Unlike  in  civiHan  employ- 
ment, and  in  civil  life  generally,  the  obligation  of  being  at 
and  remaining  at  the  place  of  duty  at  the  proper  time, 
all  the  time,  is  enforceable  by  penal  sanctions  for  its  vio- 
lation. (See  for  example:  10  U.  S.  C.  885,  886,  887, 
913.^^)  This  is  but  a  special  facet  of  the  general  obliga- 
tion that,  in  the  military,  one  must  obey  orders  under  pain 
of  penal  sanctions.  Thus,  in  matters  entirely  unconnected 
with  any  restraint  imposed  as  part  of  any  court-martial 
proceeding,  one's  everyday  freedom  of  movement  is  ordi- 
narily limited  to  the  "unit,"  "base,"  "station,"  "ship,"  etc., 
where  one  has  his  duty. 

Thus,  the  commanding  officer  who  has  in  his  power 
such  everyday  control  over  a  petitioner  in  the  ordinary 
course  of  duty,  is  a  sufficient  party  to  respond  to  the 
court's  orders. 

See:  Boscola  v.  Bledsoe,  152  Fed.  Supp.  343,  aff'd 
(C.  A.  9),  245  F.  2d  955. 

In  our  present  case,  it  is  very  clear  that  appellant  as  a 
retired  Rear  Admiral  was  not  assigned  to,  under,  or  on 
duty  with  the  Eleventh  Naval  District,  or  otherwise 
under  the  command  of  appellee  in  the  sense  that  active- 
duty  members  of  the  Navy  in  the  Eleventh  Naval  Dis- 
trict are  under  appellee's  command.  Perhaps  the  Secre- 
tary of  the  Navy  could  delegate  authority  to  appellee  to 
attempt  to  exercise  command  over  appellant  at  the  time 
of  the  court-martial.  Suffice  to  say  that  this  was  not 
done.     In  none  of  the  other  ways  customary  in  the  mili- 


i^Compare  18  U.  S.  C.  3146. 
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tary  was  appellant  bound  to  report  to  appellee;  nor  did  he 
need  appellee's  permission  or  authority,  or  travel  or  trans- 
fer orders  of  any  kind,  should  he  decide  to  remove  him- 
self to  some  other  place  in  the  country. 

While  appellant  can  be  termed  a  "member"  of  an 
Armed  Force  of  the  United  States,  his  membership  is 
"at  large"  as  it  were,  since  he  is  a  part  of  no  unit,  or 
organization  less  than  the  Department  of  the  Navy  itself. 
As  for  his  "place  of  duty"  in  his  retired  status,  its  limits 
are  no  less  than  the  whole  of  the  United  States  itself,  or 
the  whole  world  for  that  matter.  There  is  no  way  for 
appellee  to  respond  to  a  Writ  of  Habeas  Corpus,  because 
under  the  relationships  stated,  appellee  has  no  control  over 
the  movements  of  appellant  and  indeed  has  no  way  of 
knowing  whether  appellant  remains  within  this  part  of 
the  country,  unless  informed  by  his  superior,  the  Secre- 
tary of  the  Navy.  Suppose  appellant  were  at  this  moment 
in  New  York  City,  and  there  is  nothing  in  the  record  to 
show  he  is  not,  how  could  appellee  possibly  be  held  to  have 
him  in  custody  ?  There  is  no  showing  here  that  appellee  has 
ever  retained  any  command  control,  even  if  he  ever  had 
it  over  appellant  in  the  first  place,  wherever  appellant 
might  travel;  thus  the  case  is  different  from  Ex  parte 
Endo,  323  U.  S.  283.  Plainly,  the  only  sufficient  respon- 
dent who  could  guarantee  the  custody  of  appellant,  wher- 
ever he  might  be,  is  the  Secretary  of  the  Navy  (or  the 
Secretary  of  Defense)  himself  who  can  be  sued  in  Wash- 
ington, D.  C,  in  the  District  Court. 

Day  V.  Wilson  (C.  A.,  D.  C),  247  F.  2d  60; 

Girard  v.  Wilson  (D.  C,  D.  C),  152  Fed.  Supp. 
21,  rev'd  in  part,  354  U.  S.  524. 
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From  the  record  in  this  case  it  is  apparent  that  at  no 
time  was  any  attempt  made  to  impose,  confinement,  ar- 
rest, restriction,  or  any  other  such  Hmitation  upon  appel- 
lant, before  or  after  the  court-martial  trial.  He  was 
served  with  a  copy  of  the  charges  prior  to  trial  and  was 
ordered  to  attend,  and  he  did  so  voluntarily.  Afterwards, 
the  sentence  not  extending  to  death  or  imprisonment, 
there  could  be  no  further  occasion  for  any  restraint. 

There  can  be  no  threat  of  any  increase  of  the  court- 
martial  sentence  in  any  future  action  that  may  be  taken 
with  respect  to  it,  because  it  could  not  be  increased  to  in- 
clude any  confinement  where  none  was  adjudged. 

United  States  v.  Stene,  7  U.  S.  C.  M.  A.  277; 

United  States  v.  Kelley,  5  U.  S.  C.  M.  A.  259. 

At  this  stage  of  the  case,  appellant  is  in  no  better  posi- 
tion than  was  the  petitioner  in  United  States  ex  rel. 
Goodman  v.  Roberts  (C.  A.  2),  152  F.  2d  841.  In  that 
case  the  petitioner,  a  draftee,  was  transfered  out  from 
under  the  command  of  the  respondent  before  the  writ 
was  served.  Held:  the  writ  would  not  lie  because  the 
petitioner  was  not  in  the  respondent's  custody.  The  same 
result  must  occur  here.^* 


^^Query:  suppose  appellant  had  not  attended  the  court-martial 
arraignment  and  trial  voluntarily?  Courts-martial  use  traditionally 
criminal  procedure,  even  if  the  sentence  does  not  extend  to  death  or 
confinement;  thus  the  accused's  presence  is  absolutely  necessary  at 
the  inception  of  the  proceedings,  when  the  court-martial  is  sworn, 
during  the  challenges  and  through  the  arraignment.  (See  MCM, 
App.  8,  pp.  501-508.)  Thus  physical  custody  may  have  been  used 
had  appellant  failed  to  attend. 
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2. 

Under  the  Circumstances  of  the  Case,  It  Was  Prop- 
erly Determined  as  a  Matter  of  Law  That  Appel- 
lant Should  Have  No  Relief  in  the  Court  Below 
Because  of  His  Failure  to  Exhaust  the  Military 
Appellate  Remedies  Available  to  Him. 

Even  aside  from  the  jurisdiction,  venue  and  indispensa- 
ble party  questions  discussed  above,  appellant  should  not 
be  allowed  to  maintain  his  suit  at  the  present  time  even 
were  it  bought  in  a  court  which  would  otherwise  have 
jurisdiction.  Of  course  appellant  is  attacking  the  con- 
stitutionality, as  a  matter  of  law,  of  10  U.  S.  C  802(4), 
as  generally  applicable,  not  only  as  applicable  to  himself. 
If  this  were  a  habeas  corpus  case  and  if  appellant  were 
in  custody  or  detained  under  a  sentence  providing  for 
imprisonment,  or  some  other  form  of  custody,  actual  or 
constructive,  or  if  he  were  in  any  way  at  the  present 
time  being  deprived  of  any  present  right  of  any  kind, 
then  there  would  be  grounds  for  saying  that,  under  the 
most  recent  cases,  exhaustion  of  military  appellate  reme- 
dies in  the  court-martial  case  would  be  unnecessary. 

Toth  V.  Quarks,  350  U.  S.  11; 

Guagliardo  v.  McElroy  (C.  A.,  D.  C),  F.  2d 

,  No.  14304,  Sept.  12,  1958; 

Reid  V.  Covert,  354  U.  S.  1. 

The  whole  difference  between  this  case  and  the  cases 
cited  however  is  that  in  those  there  is  imprisonment  pend- 
ing trial,  or  imprisonment  under  a  sentence  providing  for 
such.  The  petitioners  were  of  course  being  deprived  of  a 
valuable  present  right,  to  secure  which,  the  military  appel- 
late remedies  were  deemed  to  be  inadequate  by  the  nature 
of  the  issue,  allowing  immediate  resort  to  habeas  corpus. 
In  the  present  case  however  appellant  has  at  no  time  been 
deprived  of  his  liberty,  or  of  anything  else.     How  can  he 
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be  said  to  be  deprived  of  personal  liberty  if  he  has  the 
liberty  to  live  wherever  he  desires,  in  the  whole  country, 
as  discussed  above?  Furthermore,  appellant  can  lose 
nothing  at  all  of  his  pay  or  his  status  as  a  retired  officer 
until  the  sentence  of  the  court-martial  is  finally  approved 
and  ordered  into  execution.     (10  U.  S.  C.  Sec.  857(c).) 

As  will  be  seen  from  the  opinion  of  the  Court  of  Mili- 
tary Appeals,  the  court-martial  case  is  not  finally  disposed 
of,  but  the  case  has  been  returned  to  a  lower  step  in  the 
Court-Martial  Appellate  hierarchy  for  further  proceed- 
ings under  10  U.  S.  C.  Sections  861  and  864.'' 

This  case  should  be  governed  therefor,  so  far  as  ex- 
haustion or  remedies  is  concerned,  by  other  case  authori- 
ties which  involve  property  or  other  rights,  instead  of 
deprivation  of  personal  liberty.  It  is  held  that  even 
where  constitutional  questions  are  raised  the  remedies 
provided  must  be  exhausted  before  resorting  to  court  in 
such  cases.  (Allen  v.  Grand  Central  Aircraft  Company, 
347  U.  S.  535;  Aircraft  and  Diesel  Corporation  v.  Hirsh, 
331  U.  S.  752;  see:  Burford  v.  Sun  Oil  Company,  319 
U.  S.  315,  rehear,  den.  320  U.  S.  214.)  Absent  the  con- 
siderations in  Toth  V.  Quarles,  supra,  and  like  cases,  the 
doctrine  of  exhaustion  of  remedies  applies  with  full  force 
to  court-martial  cases. 

Gusik  V.  Schilder,  340  U.  S.  128. 


^^As  will  be  seen  from  the  authorities  cited  by  the  Court  of  Mili- 
tary Appeals  there  are  in  courts-martial  procedure  not  one  but  three 
"trials  of  the  fact" :  not  only  the  court-martial  but  also  the  conven- 
ing authority  and  the  Board  of  Review  must  be  convinced  "beyond 
reasonable  doubt,"  as  well  as  of  the  legal  sufficiency  of  the  evidence. 
The  Court  of  Military  Appeals  was  satisfied  on  the  legal  question ; 
however,  it  was  dissatisfied  with  the  conduct  of  the  second  step, 
that  is,  the  convening  authority's  consideration  of  reasonable  doubt 
and  appropriateness  of  sentence.  It  should  be  noted  that  the  con- 
vening authority  and  the  Board  of  Review  have  powers  over  the 
appropriateness  of  the  sentence  which  are  unknown  to  appellate  tri- 
bunals outside  of  the  military. 
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3. 

The  Trial  and  Sentence  of  Appellant  by  General  Court- 
martial  Was  Not  in  Violation  of  the  Constitution 
of  the  United  States. 

A.  Retired  Officers  of  a  Regular  Component  of  the  Armed 
Forces  Entitled  to  Receive  Pay  Are  Members  and  Of- 
ficers of  the  Armed  Force  Concerned  and  Are  Military 
Officers  of  the  United  States,  the  Same  as  Those  on 
Active  Duty. 

Aside  from  the  preliminary  questions  of  indispensable 
parties,  jurisdiction  and  exhaustion  of  remedies,  we  have 
no  doubt  that  the  court-martial  sentence  pronounced 
against  appellant,  to  be  dismissed  from  the  Service  and 
to  forfeit  all  his  pay  and  allowances  is  constitutional.  We 
have  in  this  connection  the  unanimous  opinion  on  the 
point  recently  rendered  in  the  court-martial  case  by  the 
United  States  Court  of  Military  Appeals  which  is  printed 
in  the  Appendix  to  this  Brief.  It  would  be  redundant  to 
repeat  the  same  arguments  and  authorities  which  appear  in 
that  opinion,  and  we  adopt  it  in  full  and  refer  this  Court 
to  it  for  argument  on  this  point. 

There  are  some  additional  observations  which  should 
be  made,  however,  in  addition  to  the  ground  covered  by 
the  Court  of  Military  Appeals.  The  status  of  retired 
officers  of  the  Armed  Forces  as  being  properly  subjected 
to  the  military  jurisdiction  is  made  clear  beyond  any  doubt 
when  one  considers  the  history  of  the  establishment  of 
the  military  retirement  system.  We  refer  the  Court  to 
a  recent  study  of  the  status,  composition,  character  and 
traditions  of  the  Armed  Forces  of  the  United  States,  the 
recent  book,  "The  Soldier  and  the  State"  by  Professor 
Samuel  P.  Huntington,  Harvard  University,  1957.  While 
this  is  not  a  strictly  "legal  source"  we  ask  the  Court  to 
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take  notice  of  it  and  certain  matters  contained  therein 
which  illustrate  the  history  of  the  status  of  retired 
officers/' 

In  discussing  the  personnel  situation  in  the  regular 
Armed  Forces  of  the  United  States  prior  to  the  Civil 
War,  Professor  Huntington  makes  the  following  com- 
ments on  page  207  of  his  book: 

"*  *  *  The  absence  of  a  retirement  system  in 
the  Army  and  the  Navy  caused  officers  to  hang  on 
to  their  posts  until  they  died  in  their  boots,  holding 
up  the  advancement  of  juniors.  The  Navy  received 
a  limited  retirement  system  in  1855,  but  the  Army 
had  to  wait  until  after  the  Civil  War." 

In  a  further  discussion  in  the  chapter  entitled  "The 
American  Military  Profession,"  at  page  246  of  his  book. 
Professor  Huntington  states  as  follows: 

"Prior  to  1855  no  retirement  system  existed  in 
either  the  Army  or  Navy.  In  that  year,  however. 
Congress,  persuaded  of  the  necessity  for  cleaning  out 
the  upper  ranks  of  the  Navy,  created  a  'reserved 
list'  for  officers  incapable  of  duty.  In  1861  Con- 
gress approved  a  continuing  scheme  of  compulsory 
retirement  of  Army  and  Navy  officers  for  incapacity 
and  introduced  the  first  provisions  for  voluntary  re- 
tirement. Subsequent  legislation  in  the  1860's  and 
1870's  required  the  compulsory  retirement  of  naval 
officers  at  the  age  of  sixty-two  and  attempted  to 
stimulate  voluntary  retirements  by  increasing  retire- 
ment benefits.  Legislation  in  1862  and  1870  pro- 
vided that  Army  officers  could  retire  on  their  own 
application  after  thirty  years  of  service  or  by  com- 
pulsion at  the  discretion  of  the  President.     Manda- 

^^This  book  has  been  reviewed  in  71  Harvard  Law  Review,  391 
(Dec.  1957)  and  67  Yale  Law  Journal  16+  (Nov.  1957). 
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tory  retirement  at  the  age  of  sixty-four,  a  reform 
long  advocated  by  professionally  minded  officers,  was 
finally  enacted  by  Congress  in  1882.^*^  By  the  end 
of  the  century  both  services  had  adequate  profes- 
sional systems  of  superannuation." 


"20Act  of  Feb.  28,  1855,  10  Stat.  616;  Aug.  3,  1861,  12 
Stat.  289.  For  the  Navy:  Acts  of  Dec.  12,  1861,  12  Stat.  329; 
July  16,  1862,  12  Stat.  587;  July  28,  1866,  14  Stat.  345;  July 
15,  1870,  16  Stat.  333;  March  3,  1873,  17  Stat.  547,  556; 
March  3,  1899,  30  Stat.  1004.  For  the  Army:  Acts  of  July 
17,  1862,  12  Stat.  596;  July  15,  1870,  16  Stat.  317,  320;  June 
30,  1882,  22  Stat.  118;  Emory  Upton,  'Facts  in  Favor  of 
Compulsory  Retirement,'  United  Service,  11  (March  1880), 
269-288,  III  (December  1880),  649-666,  IV  (January  1881), 
19-32." 

The  original  Act  of  February  28,  1855,  10  Stat.  616 
which  first  estabHshed  the  "reserved  list"  in  the  Navy 
originated  as  Senate  Bill  No.  568,  a  "Bill  to  promote  the 
efficiency  of  the  Navy,"  in  the  33rd  Congress,  2d  Session. 
The  Bill  was  strongly  debated  in  the  House  of  Repre- 
sentatives before  being  finally  passed,^^  and  there  was 
considerable  opposition  expressed  to  it  on  various  grounds, 
among  them  being  that  it  would  deprive  officers  of  their 
"rights." 

Prior  to  that  time,  officers  of  advanced  age  were  actu- 
ally not  given  any  strenuous  duties  and  were  allowed  to 
stay  on  shore  practically  the  same  as  if  they  had  been 
retired. 

Due  to  dissatisfactions  and  deficiencies  under  the  re- 
tirement procedure  used  under  the  1855  law.  Congress 
modified  it  in  the  Act  of  January  16,  1857,  11  Stat.  153. 

Finally,  with  the  Act  of  August  3,  1861,  12  Stat.  287, 
290,    291,    Congress    enacted    the    system    of    retirement 


^^Congressional  Globe,  33rd  Congress,  2d  Session,  pages  708  to 
714. 
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which  was  the  beginning  of  the  pattern  which  exists 
today  in  the  Armed  Forces.  The  retirement  provisions 
of  the  1861  Act  were  only  passed  however  after  consider- 
able debate.  They  were  finally  enacted  as  consolidated 
in  the  Bill  entitled  "A  Bill  providing  for  the  better  organ- 
ization of  the  military  establishment,"  Senate  Bill  No.  3, 
37th  Congress,  1st  Session.  The  purpose  of  the  Act  was 
to  recognize  legally  what  was  in  actually  the  fact:  that 
many,  if  not  the  majority  of  the  officers  of  the  highest 
ranks  of  both  the  Army  and  the  Navy  were  beyond  an 
age  and  length  of  service  at  which  they  were  capable  of 
useful  service,  at  that  time,  under  strenuous  wartime  con- 
ditions; and  that  there  was  no  use  keeping  every  officer 
all  his  life  theoretically  liable  for  full  service  and  to  be 
paid  for  such  status  when  it  was  so  well  known  that  those 
who  were  too  old  could  render  only  limited  services,  if 
any  at  all.  An  exception  however  was  made  for  those 
officers  who  were  over  the  proposed  age  limit,  but  who 
were  nonetheless  able  so  that  they  could  be  called  to  duty 
or  retained  on  duty.^"^ 

Strenuous  opposition  was  voiced  however  to  the  very 
idea  of  having  a  retired  list  for  the  Army.^® 

However,  Senator  Henry  Wilson  of  Massachusetts 
succinctly  stated  the  reason  for  the  Bill,  as  it  related  to 
the  Army: 

*'The  truth  is,  and  if  you  take  the  Army  Register, 
and  examine  it  carefully,  you  will  find  it  so,  that  as 
you  approach  towards  the  head  of  the  Army,  your 
officers  are  paralyzed  by  age."^^ 


^'^A  familar  example  is  Lt.  General  Winfield  Scott  who  was  in 
his  70's  but  nevertheless  was  Commanding  General  of  the  Army  for 
a  substantial  time  at  the  beginning  of  the  Civil  War. 

^^Particularly  by  Senator  John  P.  Hale  of  New  Hampshire.  See 
Congressional  Globe,  37th  Congress,  1st  Session,  pages  158,  161. 

^Hd.,  page  162. 
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And  again,  he  stated: 

"The  senator  says  that  Majors  in  the  Army  are 
before  the  enemy  to-day  commanding  divisions  .  .  . 

''It  is  because  your  old  officers  of  higher  Command 
are  unable  to  go  into  the  held  and  take  command. 
We  have  several  officers — a  large  number  in  propor- 
tion to  our  Army — who  are  utterly  incapable  to  go 
into  the  field;  men  from  70  to  85  years  of  age,  worn 
out  by  disease     .     .     . 

"...  I  think,  by  all  means,  these  brave  and 
true  old  officers  who  are  unable  to  serve  the  country, 
should  be  placed  quietly,  peacefully,  and  honorably 
aside  with  a  reasonable  compensation,  which  I  do  not 
beheve  this  nation  will  grudge;  and  that  captains  and 
majors,  men  who  are  to-day  60  years  of  age,  who 
have  served  as  captains  20  or  30  years;  men,  how- 
ever, of  vigor,  may  come  forward  and  take  the  com- 
mand of  regiments  or  take  their  proper  places  with 
the  Army  of  the  country  in  the  field.     .     .     ."^^ 

If  we  take  the  situation  in  the  Navy  prior  to  1855  and 
the  Army  prior  to  1861  when  there  were  no  retirement 
laws,  manifestly,  a  regular  Army  Officer  was  subject  to 
the  military  law  like  all  other  officers  for  his  whole  life 
unless  he  either  resigned  from  the  Service  completely  or 
was  dismissed  in  the  very  manner  of  proceeding  which 
appellant  contests  in  this  litigation.  Suppose  for  example, 
Congress  tomorrow  repealed  all  the  retirement  laws  and 
henceforth  retained  all  regular  officers  in  the  military 
service  on  the  active  list  for  all  their  lives?  Could  it  be 
seriously  disputed  that  they  would  not  be  subject  to  court- 
martial  jurisdiction?  Admittedly,  retired  officers  have 
duties  of  a  very  limited  character,  as  pointed  out  else- 

20/rf.,  page  163. 
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where,  which  amount  to  substantially  nothing  more  than 
drawing  their  pay  every  month  and  making  known  their 
location,  presumably  so  that  the  pay  can  be  dispatched  to 
the  proper  address.  In  exchange  for  the  fact  that  these 
duties  are  quite  limited,  the  amount  of  pay  is  less  than 
the  full  active  duty  pay,  being  not  more  than  a  maximum 
of  75  per  cent  of  the  basic  pay.  (See:  10  U.  S.  C.  Sees. 
1401,  6325(b)(2),  6326(c)(2),  6330(c),  6381(a)(2), 
6383(c)(2),  6390(b)(2),  6396(d)(2),  6398(b)(2), 
6399(c)(2),  6400(b)(2).) 

It  is  to  be  observed  that  the  mandatory  retirement  age 
set  in  the  Civil  War  legislation  was  accompanied  by  the 
original  provision  subjecting  retired  officers  to  general 
courts-martial  in  the  very  same  Act.  It  is  very  clear 
from  the  legislation  and  its  history,  however,  that  it  was 
not  contemplated  that  an  officer  ceased  to  be  an  officer 
of  the  military  service  upon  his  becoming  retired  al- 
though it  was  generally  agreed  that,  above  the  manda- 
tory limits,  general  military  duties  would  not  be  required 
except  in  those  instances  specifically  provided  for.  The 
limits  themselves  are  of  interest  since  it  shows  that,  at 
all  events,  an  officer  was  considered  able  for  full  active 
duty  below  that  age. 

Much  has  been  added  to  the  retirement  laws  of  the 
services  at  the  present  day.  In  addition  to  the  manda- 
tory age  and  service  Hmits  which  are  substantially  as 
first  established  (10  U.  S.  C.  Sees.  3883-3886,  6390, 
8883-8886),  there  has  developed  to  the  present  time 
provisions  of  law  which  allow  retirement  of  officers  at 
much  lesser  ages  and  lesser  lengths  of  service.  These 
were  primarily  the  result  of  the  Great  World  Wars  at  the 
end  of  which  the  Armed  Forces  had  many  more  officers 
of  high  ranks  than  were  necessary  for  peacetime  active 
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service.  There  also  have  been  established  retirement  laws 
for  enlisted  persons  based  upon  completion  of  20  to  30 
years'  service  (10  U.  S.  C.  Sees.  1293,  130.5,  3914,  6326, 
8914).  In  the  Navy  and  Marine  Corps  there  is  a  hybrid 
form  of  retired  status  called  the  "Fleet  Reserve"  the 
eligibility  for  which  requires  attributes  of  service  similar 
to  those  required  for  retirement  (10  U.  S.  C.  Sees.  6330, 
6331). 

For  officers  the  most  often  used  provisions  of  law  since 
World  War  II  have  probably  been  those  which  allow 
officers  to  retire  at  the  end  of  20  years'  service  upon  their 
application  in  the  discretion  of  the  Department  concerned 
(10  U.  S.  C.  Sees.  3911,  3912,  6323,  8911,  8912).  It 
was  under  the  predecessor  version  of  Section  6323  that 
appellant  applied  for  and  was  granted  his  retirement. 

The  point  is  this :  can  it  possibly  be  said  to  be  unconsti- 
tutional to  have  laws  whereby  persons  who  have  spent  all 
their  adult  lives  in  the  military  service,  after  a  military 
education,  but  who  are  allowed  to  transfer  to  the  limited 
status  of  ''retired,"  being  eligible  therefor  at  an  age  which 
could  be  as  low  as  40,  to  receive  pay  in  excess  of  50  per 
cent  of  the  base  pay  for  the  rank  involved,  continue  tO' 
be  subject  to  at  least  those  provisions  of  military  law 
which  require  adherence  to  certain  fundamental  standards 
of  conduct,  even  if  actual  day  to  day  attendance  at  duty  is 
not  required?  Clearly  those  provisions  of  law  which 
allow  officers  and  enlisted  men  to  retire  after  20  years  of 
service  (or  to  be  transferred  to  the  "Fleet  Reserve"  at 
the  end  of  the  same  length  of  service)  do  not  contemplate 
that  a  person  so  transferred  is  not  under  an  obligation  to 
keep  himself  morally  fit  for  further  service  to  his  country 
in  his  military  rank  and  status.  The  case  was  eloquently 
stated  by  President  Woodrow  Wilson  in  the  V^to  Mes- 
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sage  which  is  printed  at  length  in  the  Court  of  MiHtary 
Appeals  Opinion  in  the  appendix  to  this  brief. 

Perhaps  it  could  be  argued  that  Congress  should  change 
the  laws  so  that  after  a  retired  officer  reaches  some  man- 
datory upper  age  limit  such  as  60,  65  or  even  70,  he 
should  thereupon  become  and  be  treated  as  a  "mere  pen- 
sioner" of  whom  no  further  military  service  is  to  be  ex- 
pected and  whose  pay  thenceforth  becomes  a  true  annuity, 
or  vested  property  right.  That  only  serves  to  illustrate, 
however,  that  a  person  of  the  age  and  status  of  appellant 
both  at  the  time  of  his  retirement  and  at  the  time  of  the 
offenses  and  his  court-martial  trial  was  not  to  be  con- 
sidered a  ''mere  pensioner." 

Because  it  may  be  of  interest  to  the  Court  to  know  the 
actual  extent  of  the  present  jurisdiction  under  10  U.  S.  C. 
Section  802(4),  and  the  closely  related  provisions  Section 
802(6)  which  covers  the  "Fleet  Reserve"  and  "Fleet 
Marine  Corps  Reserve,"  evidence  was  put  into  the  record 
in  the  Court  below  in  certificate  form  as  to  the  approxi- 
mate average  numbers  of  persons  in  those  categories  in 
each  Armed  Force.  The  dates  on  which  the  figures  were 
obtained  vary  from  June  to  December,  1957  but  from  the 
nature  of  the  categories  it  may  be  assumed  that  the  num- 
bers are  relatively  constant  without  great  change.  Thus 
we  may  list  the  numbers  of  persons  who  are  retired  regu- 
lars of  the  Armed  Forces  as  follows,  by  Armed  Force: 
Army  —  58,453 

Navy  —  56,025 

Marine  Corps  —  9,502 

Air  Force  —  17,056 

Coast  Guard  —  8,019 
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And  for  the  Navy  and  Marine  Corps,  the  numbers  of 
Fleet  Reserve  and  Fleet  Marine  Corps  Reserve  are: 
Navy  —  20,871 

Marine  Corps  —  1,782 

In  comparison  with  this  relatively  small  total  of  around 
170,000  persons  we  may  note  that  the  presently  author- 
ized active  strength  of  the  Armed  Forces  is  5,000,000.^^ 
And  the  Court  might  also  take  judicial  notice  that  since 
1950  the  actual  strength  of  the  active  Armed  Forces  has 
varied  between  3^  and  2^  million  persons.^^  The  cate- 
gories of  10  U.  S.  C.  802(4)  and  802(6)  therefore  could 
be  described  as  a  small  group  of  fully  professional  mili- 
tary personnel  of  uniformly  long  active  service  who  have 
devoted  long  careers  to  service  in  the  Armed  Forces.  The 
numbers  of  persons  who  would  be  subject  to  jurisdiction 
under  10  U.  S.  C.  802(5),  which  concerns  reservists 
while  actually  hospitalized  in  an  Armed  Forces  hospital, 
is  unavailable,  though  quite  small,  due  to  the  nature  of 
the  category:  the  jurisdiction  exists  only  while  actually 
in  the  hospital. 

B.  The  President  of  the  United  States  Has  the  Constitu- 
tional Power  to  Terminate  the  Holding  of  a  Military 
Office  Under  the  Executive  Branch. 

The  end  result  of  the  proceedings  against  appellant,  if 
the  sentence  to  dismissal  from  the  Service  is  finally  car- 
ried out,  will  be  to  terminate  his  status  under  the  Govern- 
ment as  an  officer.  It  has  been  a  settled  principle  ever 
since    1789    that,    under    his    constitutional    powers,    the 


2164  Stat.  408  as  amended  by  71  Stat.  208. 

^^United  States  Bureau  of  Census,  Statistical  Abstract   (1957), 
page  240. 
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President  can  terminate  the  office  of  any  officer  under 
the  Executive  Branch. 

Myers  v.  United  States,  272  U.  S.  52. 

At  least  the  power  cannot  be  doubted  unless  some  specific 
exception  to  it  is  established  by  Congress  such  as  for 
example  of  restriction  upon  removal  of  quasi- judicial 
officers  of  independent  agencies. 

Wiener  v.  United  States,  357  U.  S.  349. 

So  far  as  officers  of  the  Armed  Forces  are  concerned, 
the  only  statutory  restriction  Congress  has  ever  imposed 
upon  the  President's  prerogative  was  in  the  Act  of  July  13, 
1866,  14  Stat.  92,  which  is  now  codified  in  10  U.  S.  C. 
1161,  which  specifies:  '*no  commissioned  officer  may  be 
dismissed  from  any  armed  force  except — (1)  by  sentence 
of  general  court-martial"  (see  Myers  v.  United  States, 
supra,  pp.  160,  165).  Prior  to  the  passage  of  that  statute, 
the  Presidential  power  of  dismissal  had  been  exercised  on 
numerous  occasions. 

Myers  v.  United  States,  supra,  p.  201. 

The  only  real  issue  that  has  ever  been  raised  about  10 
U.  S.  C.  1161  and  its  predecessors  is  whether  Congress 
even  has  the  power  to  pass  such  a  statute,  as  a  limitation 
on  the  President. 

See:  United  States  v.  Perkins,  116  U.  S.  483. 

Obviously,  the  statute  can  act,  if  at  all,  only  as  a  limita- 
tion upon  what  is  otherwise  an  inherent  power  of  the 
Executive.  Therefore,  how  can  it  possibly  be  unconsti- 
tutional for  the  President  to  exercise  his  power  under  the 
strict  procedure  prescribed  by  statute,  that  is,  by  General 
Court-Martial,  when  he  could  validly  do  so  under  his 
inherent  powers  if  there  were  no  such  statute?     So  far 
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then  that  appellant  is  an  officer  and  member  of  the  Armed 
Forces,  that  membership  can  be  terminated  subject  only 
to  the  specific  limitations  prescribed  by  Congress. 

See:  Schustack  v.  H  err  en,  234  F.  2d  134. 

Traditionally,  a  "dismissal  from  the  Service"  for  an 
officer  of  the  Armed  Forces  has  meant  something  more 
than  a  mere  termination  of,  or  separation  from,  his  office, 
since  the  term  imports  the  same  characterization  of  dis- 
honor as  is  included  in  a  dishonorable  discharge  given  to 
an  enlisted  person. 

United  States  v.  Alley,  8  U.  S.  C.  M.  A.  559,  25 
C.  M.  R.  63; 

United  States  v.  Bell,  8  U.  S.  C.  M.  A.  193,  24 
C.  M.  R.  3; 

United  States  v.  Ellnmn,  9  U.  S.  C.  M.  A.  549,  26 
C.  M.  R.  329. 

Both  kinds  of  "dismissal"  however  have  always  been 
equated;  as  is  illustrated  by  the  statutory  provision  which 
provides  that  an  officer  dismissed  by  order  of  the  Presi- 
dent may  within  a  certain  time  demand  a  trial  by  General 
Court-Martial  upon  the  grounds  of  his  dismissal.  (Act' 
of  March  3,  1865,  Sec.  12,  13  Stat.  489;  now  reenacted 
as  10  U.  S.  C.  Sec.  804.) 

It  was  no  doubt  the  grave  effects  of  Presidential  exer- 
cise of  the  power  of  dismissal  by  order  alone  which  im- 
pelled Congress  to  add  the  limitation  of  a  right  to  trial 
by  General  Court-Martial,  with  its  comparatively  elabo- 
rate degree  of  procedural  protection  for  the  rights  of  the 
officer  concerned.  It  is  difficult  to  see  upon  what  consti- 
tutional grounds,  however,  it  could  possibly  be  asserted 
that  a  General  Court-Martial,  with  its  full  protection  of 
criminal  trial  procedure,   is  an  unfit  tribunal  to  try  the 
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issue  of  dismissing  an  officer  from  the  Service.  It  is 
certainly  not  less  satisfactory,  procedurally,  than  other 
modes  provided  for  discharge  or  dismissal  of  government 
employees. 

In  conclusion,  we  think  that  the  constitutionality  of  the 
dismissal  and  forfeiture  of  pay  of  appellant  by  sentence 
of  General  Court-Martial  cannot  be  doubted.  Certainly, 
if  the  office  can  be  taken  away,  the  pay  which  appertains 
to  it  can  likewise.  It  has  been  held  that  the  loss  of  office 
by  a  retired  officer  carries  with  it  the  loss  of  the  pay. 
Allen  V.  United  States,  91  Fed.  Supp.  933. 

C.  Retired  Persons  o£  Regular  Components  of  the  Armed 
Forces  of  the  United  States  Entitled  to  Receive  Pay 
Are  Constitutionally  Subjected  to  Trial  by  Court-Mar- 
tial for  Offenses  Under  the  Uniform  Code  of  Military 
Justice. 

As  we  have  stated  previously  we  think  the  Court  of 
Military  Appeals  in  its  Opinion  has  well  covered  the  rea- 
sons for  the  existence  of  court-martial  jurisdiction  which 
we  do  not  repeat  in  this  brief.  We  would  merely  note 
however  that  the  most  recent  Supreme  Court  cases  on 
this  general  subject,  Toth  v.  Quarks,  350  U.  S.  11  and 
Reid  V.  Covert,  354  U.  S.  1,  dealing  respectively  with  10 
U.  S.  C.  Sections  803(a)  and  802(11),  are  hardly  in 
point  when  considering  the  constitutionality  of  Section 
802(4)  and  (6),  even  when  extended  by  the  recent 
divided  decision  of  the  Court  of  Appeals  of  the  District 
of  Columbia  in  Guagliardo  v.  McElroy,  supra. 

On  the  other  hand,  this  Court  has  recently  reaffirmed 
the  constitutionality  of  the  provision  which  is  now  found 
in  10  U.  S.  C  Section  802(7).  {Lee  v.  Madigan,  248  F. 
2d  7d>2>,  cert.  gr.  356  U.  S.  911.)     By  inferential  dictum 
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even  Justice  Black  would  uphold  the  power  asserted  in  10 
U.  S.  C.  Section  802(10). 

Reid  V.  Covert,  supra,  pp.  33-35. 

And  likewise  at  page  23  his  Opinion  states  that: 

"There  might  be  circumstances  where  a  person 
could  be  'in'  the  Armed  Services  .  .  .  even  though 
he  had  not  formally  been  inducted  into  the  military 
or  did  not  wear  a  uniform." 

From  all  that  we  have  said,  the  case  for  jurisdiction  of 
retired  officers  is  incomparably  stronger  than  for  juris- 
diction over  military  prisoners  or  over  employees  over- 
seas. 

Appellant  relies  so  heavily  upon  United  States  ex  rel. 
Boscola  V.  Bledsoe,  152  Fed.  Supp.  343,  affirmed  by  this 
Court,  245  F.  2d  955,  that  we  are  obliged  to  discuss  that 
case  and  show  its  inapplicability  to  the  present  situation. 
In  that  case,  the  petitioners  were  retired  regular  enlisted 
members  of  the  Navy  restired  under  the  predecessor  of 
10  U.  S.  C,  Section  6326.  They  were  ordered  involun- 
tarily to  "full  time  active  duty"  with  place  of  duty  be- 
ing the  United  States  Naval  Receiving  Station,  Seattle, 
Washington,  and  in  addition  were  restricted  in  their  place 
of  duty  to  only  a  portion  of  that  station.  The  decision 
of  the  District  Court  is  only  an  authoritative  statement 
of  the  proposition,  which  has  never  been  doubted,  that 
retired  persons  cannot  be  called  into  or  placed  upon  "full 
time  active  duty,"  at  a  particular  base,  within  the  mean- 
ing of  10  U.  S.  C,  Section  101(22),  except  under  the 
criteria  specified  in  the  statute,  namely,  in  "time  of  war," 
"national  emergency,"  etc.  Since  the  criteria  were  obvi- 
ously not  met,  the  active  duty  was  illegal  and  the  District 
Court  in  granting  a  Writ  of  Habeas  Corpus  did  no  more 
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than  many  other  District  Courts  have  done  in  granting 
Writs  of  Habeas  Corpus  in  Selective  Service  induction 
cases  where  the  person  has  been  illegally  inducted. 

It  is  obvious,  therefore,  that  the  Bledsoe  case  has  noth- 
ing to  do  with  court-martial  jurisdiction  over  retired 
persons  and  is  not  in  point  in  our  present  case.  The  ex- 
ercise or  existence  of  jurisdiction  over  a  retired  person 
in  his  retired  status  has  nothing  to  do  with  whether  or 
not  the  person  is  on  "active  duty."  The  reason  is  very 
simple:  If  jurisdiction  over  a  retired  person  for  such 
an  offense  did  not  exist  by  reason  of  10  U.  S.  C,  Section 
802(4)  at  the  time  of  the  offense,  it  could  not  possibly 
be  created  by  any  later  acts  of  the  parties  under  Section 
802(1).  Thus,  it  makes  no  difference  in  such  a  case 
even  if  the  accused  retired  person  voluntarily  accepts 
active  duty  after  he  is  charged  with  the  offense  and 
pending  the  court-martial  proceedings.  It  is  an  ele- 
mentary principle  not  requiring  citation  of  authority  in 
both  military  and  civil  courts  that  if  jurisdiction  does  not 
exist  over  an  offense  at  the  time  it  is  committed,  it  can- 
not be  created  by  consent  of  the  parties. 

It  has  been  customary  in  the  military,  in  cases  involv- 
ing "members  of  the  armed  forces"  who  are  not,  how- 
ever, assigned  to  "full  time  active  duty"  at  a  particular 
base,  to  call  such  a  person  to  active  duty  at  the  base  or 
place  where  the  proceedings  are  to  take  place. 

The  reason  for  this,  however,  has  nothing  to  do  with 
the  existence  or  exercise  of  jurisdiction  over  the  offense. 
The  reason  is  that  it  is  an  administrative  convenience  for 
all  concerned  under  the  circumstances  to  have  the  accused 
on  full  time  active  duty  on  an  occasion  when  in  all  prob- 
ability his  attendance  at  the  base  on  a  full  time  basis  is 
likely  to  be  necessary.     The  benefit  to  the  accused  in  ex- 
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change  for  the  inconvenience  of  being  tried  is  that  on  ac- 
tive duty  he  receives  full  pay  and  emoluments  rather  than 
the  percentage  of  the  pay  that  he  receives  in  his  retired 
status.  There  is  some  suggestion  in  the  opinion  in  the 
Bledsoe  case  that  court-martial  proceedings  were  related 
to  the  active  duty.  However,  we  have  no  idea  what  the 
parties  had  in  mind  by  their  stipulation  which  apparently 
excluded  from  the  consideration  of  the  court  the  exercise 
or  existence  of  jurisdiction  over  the  petitioners  under 
Section  802(4).  Suffice  it  to  say  that  as  we  pointed  out 
above,  the  existence  of  court-martial  jurisdiction  logically 
could  not  have  been  involved  in  that  case.  For  a  recent 
example  of  voluntary  call  to  active  duty  concurrent  with 
exercise  of  jurisdiction  over  a  "member  of  the  armed 
forces,"  not  otherwise  on  "full  time  active  duty,"  see 
Wheeler  v.  Reynolds,  164  Fed.  Supp.  951. 

Respectfully  submitted, 

Laugh  LIN  E.  Waters, 

United  States  Attorney, 
Richard  A.  Lavine, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division, 

Jordan  A.  Dreifus, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellee. 


APPENDIX. 
[9  USCMA  637,  26  CMR  417] 
United  States  Court  of  Military  Appeals. 

United   States,   Appellee,   v.    Selden   G.    Hooper,    Rear 
A^dmiral  (Retired),  U.  S.  Navy,  Appellant.    No.  11,113. 


On   Mandatory   Review 


Decided  September  26,   1956 


Commander  Charles  Timhlin  argued  the  cause  for  Ap- 
pellant, Accused. 

Commander  Louis  L.  Milano  argued  the  cause  for  Ap- 
pellee, United  States.  With  him  on  the  brief  was  Com- 
mander Craig  McKee. 


Opinion  of  the  Court 


Robert  E.  Quinn,  Chief  Judge: 

The  accused  was  convicted  by  general  court-martial^ 
3f  violations  of  Articles  125,  133  and  134,  Uniform  Code 
Df  Military  Justice,  10  USC  §§  925,  933,  934,  and  was 
sentenced  to  dismissal  and  total  forfeitures.  The  case  is 
before  this  Court  for  mandatory  review  in  accordance  with 
Article  67(b)  (1),  Uniform  Code,  supra,  10  USC  §  867. 

At  the  outset  of  this  review  we  are  met,  as  were  the 
tribunals  below,  with  a  defense  claim  that  the  court-martial 
had  no  jurisdiction  over  the  accused.  The  factual  basis 
for  this  position  is  undisputed. 
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On  December  1,  1948,  upon  Presidential  approval,  the 
accused  was  transferred  to  the  Regular  Navy  retired  list 
with  the  rank  of  Rear  Admiral  but  with  retired  pay  based 
on  the  rank  of  Captain,  in  accordance  with  the  provisions 
of  Title  34  USC  §§  410b  and  410n/  While  in  this  status, 
the  offenses  occurred,  and  the  charges  were  preferred 
against  him.  He  was  informed  of  said  charges  April  15, 
1957,  by  the  Acting  Commandant,  11th  Naval  District. 
After  full  investigation  was  held,  as  required  by  Article 
32,  Uniform  Code,  supra,  10  USC  §  832,  the  Com- 
mandant, 11th  Naval  District,  referred  the  charges  for 
trial  to  a  general  court-martial  convened  at  his  direction. 
Thereafter,  a  copy  of  the  charges  was  served  upon  the 
accused.  No  pretrial  restraint  was  imposed.  On  May  6, 
1957,  the  date  set  for  trial,  the  accused,  together  with 
civilian  counsel  of  his  own  selection,  and  appointed  military 
counsel,  appeared  before  the  court-martial.    Upon  arraign- 


^§  410b.  "When  any  offcer  of  the  Regular  Navy  or  the  Regular 
Marine  Corps  or  the  Reserve  Components  thereof,  including  any 
member  of  the  naval  service  temporarily  appointed  to  commissioned 
grade  whose  permanent  status  is  enlisted,  has  completed  more  than 
twenty  years  of  active  service  in  the  Navy,  Marine  Corps,  Army, 
Air  Force,  or  Coast  Guard,  or  the  Reserve  Components  thereof, 
including  active  duty  for  training,  at  least  ten  years  of  which  shall 
have  been  active  commissioned  service,  he  may  at  any  time  there- 
after, upon  his  own  application,  in  the  discretion  of  the  President, 
be  placed  upon  the  retired  list  on  the  first  day  of  such  month  as 
the  President  may  designate.  As  used  in  this  section  'active  com- 
missioned service'  includes  all  active  service  performed  under  a 
temporary  appointment  to  a  commissioned  grade,  including  a  com- 
missioned warrant  grade,  by  an  officer  whose  permanent  status 
is  enlisted." 

§  410n.  "All  officers  of  the  Navy,  Marine  Corps,  and  the 
Reserve  components  thereof,  who  have  been  specially  commended 
for  their  performance  of  duty  in  actual  combat  by  the  head  of  the 
executive  department  under  whose  jurisdiction  such  duty  was  per- 
formed, when  retired,  except  officers  on  a  promotion  list  who  may 
be  retired  for  physical  disability,  shall,  upon  retirement,  be  placed 
upon  the  retired  list  with  the  rank  of  the  next  higher  grade  than 
that  in  which  serving  at  the  time  of  retirement  and  the  grade  in 
which  serving  at  the  time  of  retirement  shall  be  construed  to  mean 
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ment,  counsel  interposed  his  challenge  to  the  jurisdiction  of 
the  forum,  but  his  contentions  were  denied.  Rather  than 
enter  his  pleas,  the  accused,  as  was  his  right,  stood  mute, 
so  a  plea  of  not  guilty  was  entered  as  to  each  charge  and 
specification. 

The  trial  court  relied  upon  Article  2  of  the  Uniform 
Code,  supra.  10  USC  §  802,  as  its  source  of  jurisdiction. 
This  provides,  in  pertinent  part: 

"The  following  persons  are  subject  to  this  chapter: 

(4)  Retired  members   of  a   regular   component 
of  the  armed  forces  who  are  entitled  to  pay;   .   .   ." 

Neither  by  its  express  terms  nor  by  any  related  provision 
of  the  Code,  or  other  Congressional  enactment,  are  any 
limitations  or  conditions  put  upon  the  exercise  of  the 
jurisdiction  thus  conferred.  Hence,  if  this  section  is  not 
contrary  to  the  Constitution,  it  authorizes  the  proceedings 
in  this  case. 

the  highest  grade  in  which  so  serving  whether  by  virtue  of  perma- 
nent or  temporary  appointment  therein :  Provided,  That  all  officers 
heretofore  and  hereafter  holding  rank  or  grade  on  the  retired  list 
above  that  of  captain  in  the  Navy  or  colonel  in  the  Marine  Corps 
solely  by  virtue  of  such  commendation,  if  hereafter  recalled  to 
active  duty.  may.  in  the  discretion  of  the  Secretar}-  of  the  Na%y.  be 
so  recalled  either  in  the  rank  or  grade  to  which  they  would  other- 
wise be  entitled  had  they  not  been  accorded  higher  rank  or  grade 
by  \'irtue  of  such  commendation,  or  in  the  rank  or  grade  held  by 
them  on  the  retired  list:  Proznded  further,  That  the  provisions 
of  this  subsection  shall  not  apply  in  the  case  of  any  officer  who  has 
been  so  commended  if  the  act  or  service  justifying  the  commenda- 
tion was  performed  after  December  31,  1946:  Proindcd  further, 
That  nothing  in  this  subsection  shall  be  construed  to  increase  the 
retired  pay  of  officers  heretofore  or  hereafter  placed  upon  the 
honorary  retired  list  for  the  Naval  Reserve:  Provided  further, 
That  officers  of  the  classes  described  in  this  subsection  who  have 
been  retired  prior  to  August  7,  1947,  shall  be  entitled  to  the 
benefits  of  this  subsection  from  August  7.  1947:  Atid  proznded 
further.  That  nothing  in  this  subsection  shall  be  held  to  reduce  the 
retired  rank  or  pay  to  which  an  officer  would  be  entitled  under  other 
provision  of  law." 


The  defense  argues,  however,  that  jurisdiction  over 
retired  naval  officers,  such  as  the  accused,  cannot  attach  in 
the  absence  of  an  order  effecting  their  return  to  active 
duty;  that  if  the  order  directing  trial  is  considered  an 
order  to  active  duty,  it  conflicts  with  10  USC  §  6481,' 
for  it  was  not  issued  by  the  Secretary  of  the  Navy,  in  time 
of  war  or  national  emergency  declared  by  the  President, 
nor  with  the  consent  of  the  officer  concerned. 

We  cannot,  consistently  with  well-established  rules  of 
statutory  construction,  accept  this  view.     Engrafting  such 
a  requirement  upon  Article  2(4)   would  nullify  its  pro- 
visions completely.     Article   2(1)    makes   all  persons   on 
active  duty  subject  to  the  Code  in  the  following  language 
''The  following  persons  are  subject  to  this  chapter:! 
(1)   Members   of   a   regular   component   of   the 
armed  forces,  including  those  awaiting  discharge! 
after    expiration    of    their    terms    of    enlistment; 
volunteers   from  the  tim.e  of  their  muster  or   ac- 
ceptance into  the  armed  forces;  inductees  from  the 
time  of  their  actual  induction  into  the  armed  forces ; 
and  other  persons  lawfully  called  or  ordered  into, 
or  to  duty  in  or  for  training  in,  the  armed  forces, 
from  the  dates  they  are  required  by  the  terms  of  the 
call  or  order  to  obey  it." 

An  officer  recalled  to  duty  from  the  retired  list  of  a  regular 
component  is  subject  to  the  Code  by  virtue  of  this  provi- 
sion alone.  It  necessarily  follows  from  this  that  if  Article 
2(4)    requires  the  individual  be  recalled  as   a  condition 


^10  USC  §  6481.  "In  time  of  war  or  national  emergency  de- 
clared by  the  President,  the  Secretary  of  the  Navy  may  order  any 
retired  ofificer  of  the  Regular  Navy  or  the  Regular  Marine  Corps 
to  active  duty  at  sea  or  on  shore.  At  any  other  time  the  Secretary 
may  order  such  a  retired  officer  to  active  duty  at  sea  or  on  shore 
only  v^^ith  his  consent." 
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precedent  to  its  effectiveness,  its  provisions  are  entirely  un- 
necessary and  could  never  be  operative. 

In  this  particular,  50  Am  Jur,  Statutes,  §  359,  notes : 
''It  should  not  be  presumed  that  any  provision  of  a 
statute  is  redundant.  To  the  contrary,  it  is  to  be 
presumed  that  one  paragraph  or  word  of  a  statute  is 
not  a  needless  repetition  of  another,  and  courts  should 
hesitate  in  ascribing  careless  and  needless  tautology  to 
the  lawmaking  body.  Hence  a  construction  will  be 
avoided  which  would  render  a  part  of  a  statute  super- 
fluous, or  which  would  give  to  a  particular  word  or 
phrase  the  same  meaning  as  the  word  or  phrase  pre- 
ceding it,  so  that  the  latter  adds  nothing  to  the 
statute." 

See  also  United  States  v.  Bledsoe,  152  F  Supp  343  (WD 
Wash)  (1956). 

The  Bledsoe  case,  supra,  relied  on  by  the  defense  as  an 
additional  authority  for  its  position  that  jurisdiction  did 
not  lawfully  attach,  is  inapposite.  There,  retired  enlisted 
men  were  recalled  to  active  duty  solely  for  the  purpose  of 
appearing  before  a  court-martial  for  trial  upon  charges 
arising  out  of  their  activities  while  in  a  retired  status. 
The  suit  was  instituted  to  release  the  accused  from  their 
physical  restraint  and  did  not  pass  on  the  question  of  the 
jurisdiction  of  the  naval  service  to  try  them  under  the 
Article  here  involved.  The  court  held  that  a  call  to  active 
duty  for  that  single  purpose  was  contrary  to  the  statute 
relied  upon.*    Upon  appeal,  this  conclusion  was  affirmed  by 


^"The  Secretary  of  the  Navy  is  authorized  in  time  of  war, 
or  when  a  national  emergency  exists,  to  call  any  enlisted  man 
on  the  retired  list  into  active  service  for  such  duty  as  he  may 
be  able  to  perform.  While  so  employed  such  enlisted  men 
shall  receive  the  pay  and  allowances  authorized  by  section  26 
of  Title  37,  except  as  otherwise  provided  in  the  next  section." 
34  use  §  433  (March  3,  1915,  c.  83,  38  Stat  941 ;  August  29, 
1916,  c.  417,  39  Stat  591). 


the  United  States  Court  of  Appeals  for  the  Ninth  Circuit. 
245  F  2d  955  (1957).  Although  the  result  reached  by  the 
Circuit  Court  of  Appeals,  Second  Circuit,  in  United  States 
V  Fenno,  167  F  2d  593  (1948),  in  a  substantially  similar 
case,  is  apparently  contrary  to  that  expressed  in  the 
Bledsoe  opinion,  we  are  not  called  upon  to  decide  the  ques- 
tion, for  in  this  case,  the  accused  was  neither  restrained  nor 
recalled  to  duty.  He  appeared  in  person  before  a  general 
court-martial,  the  processes  of  which  were  begun  by 
charges  duly  preferred  and  served  upon  him.  If  the  ac- 
cused is  personally  subject  to  court-martial  jurisdiction 
under  the  Constitution  and  the  Uniform  Code,  these  suc- 
cessive steps  were  sufficient  for  jurisdiction  to  attach  and 
authorize  the  court-martial  to  proceed  to  trial.  Barrett  v 
Hopkins,  7  Fed  312  (CC  D  Kan)  (1881)  ;  In  re  Walker, 
3  Am  Jurist  281;  In  re  Carver,  103  Fed  624  (CC  D 
Maine)  (1900);  United  States  v  Reaves,  126  Fed  127 
(CA  5th  Cir)  (1903). 

In  Closson  v  Armes,  7  App  DC  460,  Captain  Armes, 
an  officer  on  the  retired  list,  sent  an  offensive  letter  to 
Lieutenant  General  Schofield,  then  commanding  the  Army 
of  the  United  States  and  acting  as  Secretary  of  War. 
General  Schofield  ordered  Armes'  arrest  and  confinement 
upon  charges  arising  therefrom.  This  order  was  carried 
out.  The  Court  of  Appeals  for  the  District  of  Columibia 
upheld  the  arrest  in  an  opinion  in  which,  after  alluding  to 
the  statutory  basis  for  jurisdiction  over  the  officer,  it 
declared : 

"The  appellee,  therefore,  being  an  officer  of  the 
army,  although  on  the  retired  list,  and  subject  as  such 
to  trial  by  court-martial  for  violation  of  the  articles 
of  war,  and  the  charges  against  him  being  for  offences 
against  those  articles,  such  as  have  been  stated,  his 
arrest  to  answer  those  charges  was  right  and  proper. 
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Actual  arrest,  or  some  equivalent  of  it,  is  an  essential 
prerequisite  under  our  system  of  criminal  juris- 
prudence to  the  exercise  of  jurisdiction  by  any  court 
having  cognizance  of  criminal  causes.  It  is  an  ele- 
mentary principle  in  our  law  that  no  man  is  to  be  tried 
for  crime  in  his  absence.  The  arraignment  of  an  ac- 
cused person  in  court  to  hear  the  charge  against  him 
and  to  respond  to  it  is  essential  to  give  validity  to  any 
proceeding  thereon  against  him;  and  the  only  mode 
known  to  our  law  to  secure  the  presence  of  such  ac- 
cused person  for  the  purpose  is  by  arrest.  It  is  very 
true  that  an  accused  person  may  come  in  and  volun- 
tarily surrender  himself;  and  that  thereupon  a  court 
may  proceed  without  the  usual  preliminary  arrest. 
But  upon  his  surrender,  he  is  in  fact,  and  in  contem- 
plation of  law,  under  arrest,  and  subject  to  detention." 
[Emphasis  supplied.] 

The  final  phase  of  the  defense  argument  raises  the  ap- 
plicability of  the  5th  Amendment  to  the  Constitution.  He 
contends  that  if  Article  2(4)  of  the  Code,  supra,  is  con- 
sidered without  reference  to  other  provisions,  "it  would 
seem  to  permit  a  military  commander  to  snatch  a  retired 
regular  oflF  the  streets  and  thrust  him  before  a  court- 
martial."  Of  course,  this  accused  was  not  "snatched  off 
the  streets"  nor  was  he  "thrust  before  a  court-martial." 
After  due  notice  of  the  charges,  he  voluntarily  appeared 
before  the  court-martial.  Thus,  there  is  found  in  this  case 
none  of  the  brutal  and  shocking  circumstances  suggested 
by  the  defense.  If  such  circumstances  ever  operate  to  de- 
prive a  tribunal  of  its  otherwise  lawful  authority,  the 
accused  here  is  in  no  position  to  avail  himself  of  such  a 
rule. 


The  Fifth  Amendment  of  the  Constitution  provides: 

"No  person  shall  be  held  to  answer  for  a  capital,  or 
otherwise  infamous  crime,  unless  on  a  presentment  or 
indictment  of  a  Grand  Jury  except  in  cases  arising  in 
the  land  or  naval  forces,  or  in  the  militia,  when  in 
actual  service  in  time  of  war  or  pubhc  danger;  .  .  ." 
[Emphasis  supplied.] 

The  sole  problem  left  for  resolution  is  whether  or  not 
the  accused,  as  a  retired  member  of  a  regular  component 
of  the  Armed  Forces  entitled  to  receive  pay,  is  a  part  of 
the  "land  or  naval  forces." 

Courts  which  have  heretofore  expressed  opinions  on  this 
question  have  concluded  that  retired  personnel  are  a  part 
of  the  land  or  naval  forces.  In  arriving  at  this  conclusion, 
each,  with  the  exception  of  United  States  v  Fenno,  supra, 
appear  to  have  assumed  that  being  a  part  of  such  forces, 
court-martial  jurisdiction  necessarily  attaches  to  them. 

The  Court  of  Claims  has  held  retired  personnel  a  part 
of  the  military  force  of  this  country.  Tyler  v  United  States, 
16  Ct  CI  223;  Runkle  v  United  States,  19  Ct  CI  396; 
Franklin  v  United  States,  29  Ct.  CI  6.  When  the  Tyler 
case,  supra,  was  before  the  United  States  Supreme  Court, 
that  tribunal,  speaking  through  Mr.  Justice  Miller,  de- 
clared : 

"It  is  impossible  to  hold  that  men  who  are  by  statute 
declared  to  be  a  part  of  the  army,  who  may  wear  its 
uniform,  whose  names  shall  be  borne  upon  its  register, 
who  may  be  assigned  by  their  superior  officers  to 
specified  duties  by  detail  as  other  officers  are,  who  are 
subject  to  the  rules  and  articles  of  war,  and  may  be 
tried,  not  by  a  jury,  as  other  citizens  are,  but  by  a 
military  court-martial,  for  any  breach  of  those  rules, 
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and  who  may  finally  be  dismissed  on  such  trial  from 
the  service  in  disgrace,  are  still  not  in  the  military 
service/'  [United  States  v  Tyler,  105  US  244,  26 
L  ed  985.     Emphasis  supplied.] 

In  Closson  v  Armes,  supra,  the  Court  of  Appeals  of  the 
District  of  Columbia,  stated : 

"This  case  is  not  that  of  a  civilian  ruthlessly  im- 
prisoned by  arbitrary  military  authority.  The  ap- 
pellee is  an  officer  of  the  army  of  the  United  States, 
entitled  to  wear  its  uniform  and  to  draw  pay  as  such, 
and  by  express  provision  of  the  statute  law  of  the 
United  States  for  the  government  of  the  army,  made 
subject  to  the  rules  and  articles  of  war,  and  to  trial  by 
court-martial  for  any  infraction  of  those  articles. 
Rev  Stats  US,  sec  1256.  Nor  is  the  force  of  the 
statute  broken  by  the  fact  that  the  duties  of  a  retired 
officer,  such  as  the  appellee  is,  are  of  an  exceedingly 
limited  character,  being  restricted  substantially  to 
drawing  his  pay,  reporting  his  place  of  residence  to 
the  War  Department  monthly,  and  being  assignable  to 
duty  at  the  Soldiers'  Home,  and,  at  his  own  request, 
to  duty  as  professor  in  any  college;  and  that,  subject 
to  these  restrictions,  a  retired  officer  of  the  army  may 
enter  into  any  private  business  into  which  he  chooses 
to  embark,  not  inconsistent  with  his  duties  to  the 
United  States.  In  the  nature  of  things,  some  of  the 
articles  of  war  cannot  apply  to  retired  officers,  for 
the  reason  that  either  in  express  terms  or  by  necessary 
implication,  they  concern  the  duties  of  those  in  active 
service.  But  so  far  as  the  articles  of  war  can  be 
applicable  to  the  retired  officer  of  the  army,  the  statute 
unquestionably  makes  these  latter  subject  to  them  and 
to  all  the  processes  of  the  military  law  for  all  offences 
committed  by  them  in  violation  of  those  articles." 


In  United  States  v  Fenno,  167  F  2d  593,  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit,  discussing  an 
earlier  statute  making  members  of  the  Fleet  Reserve 
subject  at  all  times  to  the  laws,  regulations,  and  orders  for 
the  government  of  the  Navy°  stated: 

"Nor  do  we  find  this  statute  to  be  unconstitutional. 
The  Fleet  Reserve  is  so  constituted  that  it  falls  rea- 
sonably and  readily  within  the  phrase  'naval  forces' 
in  the  Fifth  Amendment.  Its  membership  is  composed 
of  trained  personnel  who  are  paid  on  the  basis  of  their 
length  of  service  and  remain  subject  to  call  to  active 
duty.  While  keeping  Fleet  Reservists  on  such  pay, 
Congress  has,  to  be  sure,  also  allowed  them  to  accept 
employment  in  civilian  capacities.  But  this  need  not, 
and  does  not,  materially  diminish  their  obligations 
as  members  of  the  Fleet  Reserve.  During  the  time 
they  are  on  inactive  duty,  they  remain  immune  from 
discharge,  with  its  accompanying  loss  of  pay,  except  as 
the  statute  provides.  The  government  at  the  same 
time  obtains  the  benefit  of  having  a  trained  body  of 
men  subject  to  recall  to  active  duty  when  needed.  To 
exclude  Fleet  Reservists  while  in  this  status  from  a 
classification  within  the  'naval  forces'  would  be,  we 
think,  to  construe  the  broad  terms  of  the  Fifth  Amend- 
ment much  too  narrowly." 

Not  without  significance  is  the  language  of  President 
Wilson  in  his  veto  of  a  measure  which  would  have  termi- 
nated amenabihty  of  retired  personnel  to  trial  by  court- 
martial.    This  is  what  he  said: 

''The  original  act  establishing  the  retired  list  of  the 
Army  (act  of  Aug.  3,  1861)  referred  to  the  personnel 
therein  included  as  only  partially  retired,  and  provided 
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that  a  retired  officer  should  be  entitled  to  wear  the 
uniform  of  his  grade,  should  be  borne  on  the  Army 
Register,  and  should  be  subject  to  the  rules  and 
Articles  of  War,  and  to  trial  by  general  court-martial 
for  any  breach  of  these  articles.  By  the  act  of  July 
24,  1876,  officers  of  the  Army  on  the  retired  list  were 
specifically  declared  to  constitute  a  part  of  the  Regular 
Army,  a  provision  which  is  found  repeated  in  subse- 
quent acts  affecting  the  organization  of  the  Army; 
and  other  statutes  enacted  during  this  period  made 
retired  officers  of  the  Army  available  for  cer- 
tain classes  of  active  duty,  in  time  of  peace  with 
their  consent,  and  in  time  of  war  without  their  con- 
sent. By  the  recently  enacted  national  defense  act, 
the  authority  of  the  President  over  retired  officers 
has  been  further  extended  so  as  to  make  them  subject 
to  his  call  in  time  of  war  for  any  kind  of  duty  without 
any  restriction  whatever.  Courts  and  Attorneys 
General  have  in  a  long  line  of  decisions  held  that 
officers  of  the  Army  on  the  retired  list  hold  public 
office.  It  thus  appears  that  both  the  legislative  and 
judicial  branches  have  drawn  a  sharp  distinction  in 
status  between  retired  officers,  who  are  regarded  and 
governed  at  all  times  as  an  effective  reserve  of  skilled 
and  experienced  officers  and  a  potential  source  of 
military  strength,  and  mere  pensioners,  from  whom  no 
further  military  service  is  expected.  Officers  on  the 
retired  list  of  the  Army  are  officers  of  the  Army, 
members  of  the  Military  Establishment  distinguished 
by  their  long  service,  and,  as  such,  examples  of  dis- 
cipline to  the  officers  and  men  in  the  active  Army. 
Moreover,  they  wear  the  uniform  of  the  Army,  their 
education  and  service  hold  them  out  as  persons  especi- 
ally qualified  in  military  matters  to  represent  the 
spirit  of  the  Military  Establishment,  and  they  are  sub- 
jected to  active  duty  in  time  of  national  emergency  by 
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the  mere  order  of  the  Commander  in  Chief.  They 
are,  therefore,  members  of  the  Army,  officers  of  the 
United  States,  exemplars  of  disciphne,  and  have  in 
their  keeping  the  good  name  and  the  good  spirit  of  the 
entire  MiHtary  EstabHshment  before  the  world.  Oc- 
cupying such  a  relation,  their  subjection  to  the  rules 
and  Articles  of  War  and  to  trial  by  general  court- 
martial  have  always  been  regarded  as  necessary,  in 
order  that  the  retired  list  might  not  become  a  source 
of  tendencies  which  would  weaken  the  discipline  of  the 
active  land  forces  and  impair  that  control  over  those 
forces  which  the  Constitution  vests  in  the  President. 

"The  purpose  of  the  Articles  of  War  in  times  of 
peace  is  to  bring  about  a  uniformity  in  the  application 
of  military  discipline  which  will  make  the  entire 
organization  coherent  and  effective,  and  to  engender  a 
spirit  of  cooperation  and  proper  subordination  to  au- 
thority which  will  in  time  of  war .  instantly  make  the 
entire  Army  a  unit  in  its  purpose  of  self-sacrifice  and 
devotion  to  duty  in  the  national  defense.  These  pur- 
poses can  not  be  accomplished  if  the  retired  officers, 
still  a  part  of  the  Military  Establishment,  still  relied 
upon  to  perform  important  duties,  are  excluded,  upon 
retirement,  from  the  wholesome  and  unifying  effect 
of  this  subjection  to  a  common  discipline.  I  am  per- 
suaded that  officers  upon  the  retired  list  would  them- 
selves regard  as  an  invidious  and  unpalatable  dis- 
crimination which  in  effect  excluded  them  from  full 
membership  in  the  profession  to  which  they  have  de- 
voted their  lives,  and  of  which  by  the  laws  of  their 
country  they  are  still  members.  So  long  as  Congress 
sees  fit  to  make  the  retired  personnel  a  part  of  the 
Army  of  the  United  States,  the  constitutionality  of  the 
proposed  exemption  of  such  personnel  from  all  li- 
ability under  the  Articles  of  War  is  a  matter  of  seri- 
ous doubt,  leaving  the  President,  as  it  does,  without 
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any  means  sanctioned  by  statute  of  exercising  over 
the  personnel  thus  exempted  the  power  of  command 
vested  in  him  by  the  Constitution. 

"Convinced,  as  I  am,  of  the  unwisdom  of  this  pro- 
vision and  of  its  baneful  effect  upon  the  discipline  of 
the  Army;  doubting,  as  I  do,  the  power  of  Congress 
wholly  to  exempt  retired  officers  from  the  control  of 
the  President,  while  declaring  them  to  be  a  part  of 
the  Regular  Army  of  the  United  States,  I  am  con- 
strained to  return  this  bill  without  my  approval." 
[53  Congressional  Record  12844.] 

Colonel  Winthrop,  while  expressing  strong  doubts  about 
jurisdiction  over  civilians  generally,  had  this  to  say  about 
jurisdiction  over  retired  personnel : 

"That  retired  officers  are  a  part  of  the  army  and  so 
triable  by  court-martial — a  fact  indeed  never  admit- 
ting of  question — is  adjudged  in  Tyler  v  U.  S.,  16 
Ct  CI,  223;  Id.,  105  US  244  .  .  ."  [Winthrop's 
Military  Law  and  Precedents,  2d  ed,  1920  Reprint, 
page  87,  footnote  27.  Emphasis  supplied.  See  also 
29  Op  Atty  Gen  503.] 

Officers  on  the  retired  list  are  not  mere  pensioners  in 
any  sense  of  the  word.  They  form  a  vital  segment  of  our 
national  defense  for  their  experience  and  mature  judgment 
are  relied  upon  heavily  in  times  of  emergency.  The 
salaries  they  receive  are  not  solely  recompense  for  past 
services,  but  a  means  devised  by  Congress  to  assure  their 
availability  and  preparedness  in  future  contingencies.  This 
preparedness  depends  as  much  upon  their  continued  re- 
sponsiveness to  discipline  as  upon  their  continued  state  of 
physical  health.  Certainly,  one  who  is  authorized  to  wear 
the  uniform  of  his  country,  to  use  the  title  of  his  grade, 
who  is  looked  upon  as  a  model  of  the  military  way  of  life, 
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and  who  receives  a  salary  to  assure  his  availability,  is  a 
part  of  the  land  or  naval  forces. 

Left  for  determination  is  the  applicability  of  the  Articles 
herein  involved  to  one  in  a  retired  status.  Certainly  con- 
duct unbecoming  an  officer  and  gentleman — the  subject  of 
Charge  II — and  conduct  of  a  nature  to  bring  discredit 
upon  the  armed  forces — the  subject  of  Charge  III — are 
offenses  which  do  not  depend  upon  the  individual's  duty 
status.  Sodomy,  the  subject  of  Charge  I,  in  an  offense 
involving  moral  turpitude,  and  without  doubt  necessarily 
applies  to  all  subject  to  military  law  without  regard  to  the 
individual's  duty  status. 

For  the  foregoing  reason,  we  hold  that  the  court-martial 
had  jurisdiction  over  this  accused. 

The  remaining  assignments  of  error  present  little  dif- 
ficulty and  may  be  disposed  of  readily.  The  accused  con- 
tends that  agents  of  the  Office  of  Naval  Investigation  pro- 
cured certain  evidence  against  him  in  violation  of  the 
Fourth  Amendment  to  the  Constitution.  This  evidence 
consists  of  the  agents'  accounts  of  their  observation  of 
the  accused's  activities  while  they  held  his  home  under 
surveillance  from  a  neighboring  dwelling.  Permission  to 
use  the  latter  dwelling  for  such  purpose  was  obtained  from 
the  owners,  and  at  no  time  did  the  agents'  physically  go 
upon  the  premises  occupied  by  the  accused.  Such  surveil- 
lance does  not  amount  to  a  search,  and  an  unwarranted 
invasion  of  privacy  is  not  involved.  McDonald  v  United 
States,  335  US  451,  93  L  ed  153,  69  S  Ct  191;  Fisher  v 
United  States,  205  F  2d  702  (CA  DC  Cir) ;  Love  v 
United  States,  170  F  2d  32  (CA  4th  Cir)  ;  Paper  v  United 
States,  53  F  2d  184  (CA  4th  Cir).  Furthermore,  no 
objection  was  made  to  this  evidence  at  trial.     This  failure 
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precludes    consideration    of    the    question    at    this    level. 
United  States  v  Dupree,  1  USMCA  665  5  CMR  93. 

In  a  further  assignment,  the  defense  argues  that  the  evi- 
dence is  legally  insufficient  to  support  the  findings  upon  the 
specification  of  Charge  III.  This  argument  is  predicated 
entirely  upon  the  validity  of  the  foregoing  assignment, 
which  we  have  held  lacking  in  merit.  Thus,  it  need  not  be 
further  discussed. 

Alleged  improprieties  in  the  trial  counsel's  opening  state- 
ment are  the  basis  of  the  next  defense  assignment.  We 
have  examined  with  care  both  the  opening  statement  and 
all  of  the  evidence  presented  at  the  trial.  While  the  record 
does  not  bear  out  each  and  every  item  which  the  prosecu- 
tor said  he  expected  to  prove,  in  exactly  the  manner  de- 
scribed, the  general  import  of  the  evidence  is  consistent 
with  the  opening  remarks.  In  any  event,  whatever  vari- 
ance existed  between  them  is  entirely  too  slight  to  have  any 
noticeable  efifect  upon  the  triers  of  fact.  The  most  im- 
portant of  the  variance  alleged  is  that  relating  to  the 
witness  McDaniels.  This  individaul  testified  that  after  he 
was  first  interrogated  by  naval  investigators,  he  advised 
the  accused.  A  meeting  between  the  pair  was  then  ar- 
ranged in  a  San  Diego  restaurant  where  the  details  of  the 
interrogation  were  discussed.  According  to  McDaniels, 
the  accused  advised  him  that  if  ''he  [the  accused]  was 
convicted  of  anything,  that  we  would  all  be  drug  down  by 
it."  He  then  informed  McDaniels  he  could  disavow  his 
earlier  statement  and  deny  that  the  acts  he  had  described 
had  ever  occurred  inasmuch  as  the  first  statement  was  not 
under  oath.  McDaniels  then  acknowledged  that  at  the 
pretrial  investigation  he  denied  the  accused's  complicity  in 
any  of  the  ofifenses,  and  in  so  doing  committed  perjury. 
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In  their  testimony  the  other  witnesses  made  similar 
acknowledgements  of  perjury  before  the  pretrial  investiga- 
tor. 

In  view  of  this  testimony,  trial  counsel's  opening  state- 
ment, that  the  accused  had  so  instructed  McDaniel  and 
"all  three  did  as  requested  and  perjured  themselves  at  the 
pretrial,"  was  merely  fair  comment  upon  the  testimony  he 
expected  to  produce.  Cf.  United  States  v  Doctor,  7 
USCMA  126,  21  CMR  252. 

The  defense  next  contends  that  the  law  officer  improper- 
ly curtailed  cross-examination  of  prosecution  witnesses 
Schmidt  and  McDaniels.  On  direct  examination,  Schmidt 
testified  to  the  three  separate  acts  of  sodomy  alleged  in 
three  specifications  of  Charge  I.  Under  cross-examination, 
he  acknowledged  he  had  been  granted  immunity  from 
prosecution  for  perjury  committed  at  the  pretrial  investi- 
gation. After  admitting  his  pretrial  exculpation  of  the 
accused  to  be  a  lie,  further  cross-examination  developed 
the  admission  that  such  testimony  amounted  to  perjury. 
The  defense  counsel  then  sought  to  retrace  each  of  the 
statements  made,  but  the  law  officer  sustained  a  prosecution 
objection,  declaring  that  the  matters  had  been  covered  ade- 
quately. 

Undoubtedly  cross-examination  of  prosecution  witnesses 
stands  at  the  forefront  of  the  rights  afforded  accused 
individuals  under  our  scheme  of  justice.  This  right  is 
best  protected  by  affording  the  cross-examiner  reasonable 
latitude  in  the  scope  and  extent  of  his  interrogation.  How- 
ever, some  limits  are  required,  and  courts  generally  have 
left  these  limits  to  the  determination  of  the  trial  judge  in 
the  exercise  of  his  sound  discretion.  Alford  v  United 
States,  282  US  687,  75  L  ed  624,  51  S  Ct.  218;  United 
States  V  Reims,  3  USCMA  418,  12  CMR  174. 
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In  the  instant  case,  the  law  officer's  ruHng  with  respect 
to  the  cross-examination  of  Schmidt  was  a  proper  exer- 
cise of  his  discretion.  The  witness  had  admitted  that  his 
pretrial  statement  exculpating  the  accused  was  perjury. 
To  permit  counsel  to  recite  each  and  every  portion  of  that 
statement  would  serve  no  useful  purpose,  for  the  optimum 
of  impeachment  had  already  been  obtained.  In  this  par- 
ticular, we  note  that  the  accused  was  acquitted  of  two  of 
the  specifications  concerning  which  this  witness  testified. 
Schmidt's  testimony  with  reference  to  them  was  uncorro- 
borated. His  testimony  relative  to  the  single  specification 
of  which  the  accused  was  convicted  under  Charge  I  was 
corroborated,  in  part,  by  testimony  of  the  Intelligence 
agents.  Under  the  circumstances,  we  conclude  the  accused 
was  not  prejudiced  by  the  curtailment. 

The  same  considerations  apply  to  the  testimony  of  the 
witness  McDaniels,  and  nothing  presented  by  the  record 
or  the  arguments  of  counsel  require  further  elaboration 
upon  that  portion  of  the  assignment  respecting  it. 

The  next  assignment  requiring  discussion  challenges  the 
sufficiency  of  the  specification  of  Charge  II  to  state  an 
oflfense  under  Article  133  of  the  Uniform  Code,  supra. 
That  specification  alleges  that  the  accused  "publicly  asso- 
ciate [d]  with  persons  known  to  be  sexual  deviates,  to  the 
disgrace  of  the  armed  forces." 

Historically,  conduct  violative  of  this  Article  is  defined 
as  "action  or  behavior  in  an  official  capacity  which,  in  dis- 
honoring or  disgracing  the  individual  .  .  .  personally, 
seriously  compromises  his  standing  as  an  officer."  Manual 
for  Courts-Martial,  United  States,  1951,  paragraph  212; 
Winthrop's  Military  Law  and  Precedents.  2d  ed,  1920 
reprint,  pages  711,  712.  Instances  of  such  conduct  cited 
by  each  of  the  foregoing  authorities  include  "public  asso- 
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ciation  with  notorious  prostitutes."  The  defense  seeks  to 
equate  this  example  to  the  offense  sought  to  be  alleged  in 
the  specification  in  question.  The  gist  of  that  offense, 
according  to  the  defense  argument,  is  the  unfavorable  re- 
action upon  the  minds  of  those  who  might  observe  the 
association.  United  States  v  Sparhawk,  24  BR  127; 
United  States  v  Stroud,  48  BR  231,  Hence,  the  failure 
of  this  specification  to  allege  the  notorious  character  of 
the  individuals  associated  with  is  fatal. 

While  the  provisions  of  the  security  regulations  might 
cast  strong  doubt  upon  the  necessity  for  showing  that 
notoriety  attends  every  such  association^ — a  circumstance 
which  we  need  not  here  determine — the  present  specifica- 
tion sufficiently  alleges  that  element.  It  avers  that  the 
individuals  were  "known  to  be  sexual  deviates"  and  that 
the  accused's  association  with  them  was  "to  the  disgrace 
of  the  armed  forces."  Manifestly,  this  combination  of 
allegations  imports  the  element  of  "notorious,"  for,  if  the 
association  is  completely  unknown,  or,  if  the  characters 
of  the  individuals  are  unknown,  the  armed  forces  would 
not  be  disgraced.  See  United  States  v  Sparhawk,  supra. 
The  capacity  of  such  association  to  dishonor  or  disgrace 
the  accused  as  an  individual,  and  seriously  compromise 
his  standing  as  an  officer,  is  patent.  Thus,  the  specification 
is  not  deficient. 

The  law  officer's  instructions  upon  this  offense  were 
consistent  with  these  views.  There  is,  therefore,  no  neces- 
sity for  discussing  a  defense  contention  that  they  were 
defective. 


^United  States  Navy  Regulations.  Article  1510;  United  States 
Navy  Security  Manual  for  Classified  Matter ;  Armv  Regulations 
604-5  and  604-10;  Air  Force  Regulation  205-6. 
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This  brings  us  to  one  further  assignment  of  error  re- 
lating to  the  specification  of  Charge  11.  The  accused  con- 
tends that  by  permitting  Government  witnesses  to  testify 
that  certain  individuals  were  homosexuals,  the  law  officer 
erred  to  his  prejudice.  This  refers  to  testimony  of 
Schmidt,  McDaniels,  and  agent  Strolin.  As  a  law  en- 
forcement officer,  the  latter  certainly  was  in  a  position,  as 
indicated  by  this  testimony,  to  know  the  reputation  of  the 
individuals  with  whom  the  accused  associated.  Both 
Schmidt  and  McDaniels  were  admitted  deviates  of  long- 
standing. Each  asserted  thorough  knowledge  of  the  ac- 
tivities of  all  those  with  whom  the  accused  associated  on 
the  occasion  in  question.  The  sum  total  of  these  activities 
was  expressed  by  these  witnesses  in  the  conclusion  now 
objected  to.  Without  detailing  the  specifics  of  the  de- 
pravity involved,  it  is  sufficient  to  here  record  that  their 
testimony  was  not  an  expression  of  opinion  upon  the  mean- 
ing of  certain  traits  or  tendencies  nor  upon  a  hypothetical 
situation.  They  described  acts  which  leave  no  doubt  about 
the  accuracy  of  their  characterizations.  Thus,  there  was 
no  error  in  receiving  this  testimony. 

A  final  assignment  relative  to  Charge  II  challenges  the 
sufficiency  of  the  evidence  to  support  the  findings  thereon. 
This  is  predicated  upon  the  assumption  that  since  the  asso- 
ciation occurred  solely  in  the  presence  of  sexual  deviates, 
the  element  of  disgrace  to  the  services  is  necessarily  lack- 
ing. This  argument  misconceives  the  evidence,  for  the 
conduct  was  observed  by  intelligence  agents,  and  at  least 
one  female  was  present.  Assuming  the  correctness  of  the 
defense  estimate  of  the  evidence,  the  fallacy  of  this  argu- 
ment is  completely  demonstrated  by  this  Court's  opinion 
in  United  States  v  Berry,  6  USCMA  609,  20  CMR  325. 
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Other  assignments  relate  to  alleged  improper  remarks 
by  trial  counsel  during  the  course  of  trial,  the  character- 
ization of  the  accused  as  "a  very  immoral  man"  by  one 
of  the  witnesses,  improper  use  of  the  Manual  for  Courts- 
Martial,  supra,  by  court  members,  and  destruction  of  cer- 
tain photographs.  None  of  these  assignments  are  merito- 
rious. 

The  accused  next  asserts  that  the  post-trial  review  of 
the  stafif  legal  officer  is  fatally  deficient  in  two  particulars. 
First,  he  omitted  all  mention  of  the  evidence  produced  by 
the  defense,  and,  second,  he  expressed  no  opinion  as  to 
the  adequacy  and  weight  of  the  evidence  as  a  whole.  The 
Governm.ent  concedes  that  the  review  is  defective  and  that  I 
a  new  review  is  required.  Our  examination  of  the  review 
indicates  that  this  concession  is  proper.  United  States  v 
Fields,  9  USCMA  70,  25  CMR  332;  United  States  v 
Grice,  8  USCMA  166,  23  CMR  390;  United  States  v 
Johnson,  8  USCMA  173,  23  CMR  397. 

Our  disposition  of  the  latter  assignment  makes  unneces- 
sary further  consideration  of  a  claim  that  the  convening 
authority's  issuance  of  letters  of  immunity  to  prosecution 
witnesses  disqualified  him  from  reviewing  the  record  of 
trial. 

The  decision  of  the  board  of  review  is  reversed.  The 
record  of  trial  is  returned  to  The  Judge  Advocate  General 
of  the  Navy  for  reference  to  another  reviewing  authority 
for  further  proceedings  under  Articles  61  and  64,  Uniform 
Code  of  Military  Justice,  10  USC  §§  861,  864. 

Judges  Latimer  and  Ferguson  concur. 
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ARGUMENT 


The  Secretary  of  the  Navy  Is  Not  Indispensable 
To  This  Actio.i, 

The  only  argument  raised  in  Appellee's  Brief  not 
fully  covered  in  Appellant's  Opening  Brief  is  that  of 
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jurisdiction.    Appellee's  major  argument  is  that  the 
Secretary  of  Navy  is  indispensable  to  this  action. 
Appellant  does  not  admit  this  claim  but,  assuming  this 
is  true  arguendo,  such  a  person  need  only  be  sued  if 
the  relief  sought  is  a  writ  of  prohibition,  mandamus  or 
an  injunction  under  the  Appellee's  argument.     The 
Government  admits  that  there  is  a  sufficient  amount  of 
controversy,  together  with  a  "Federal  question,  " 
(Appellee's  Brief,  p.   7).    However,  the  Government 
argues  that  a  decree  requiring  action  cannot  be  granted 
and,  thus,  no  jurisdiction  exists.    This  contention 
rests  on  the  premise  that  no  remedy  can  be  given  in 
this  action.    Therefore    the  question  is  one  of  avail- 
ability of  remedies  and  not  of  jurisdiction  over  the 
subject  matter. 

The  lack  of  a  coercive  remedy  is  not  decisive 
on  the  question  of  jurisdiction.    Under  the  Taft-Hartley 
Act  the  Federal  Courts  have  jurisdiction  of  a  suit  for 
breach  of  a  collective  bargaining  agreement.     How- 
ever, the  Norris- LaGuardia  Act  prohibits  injunctions 
in  such  a  suit,  Textile  Workers  v,   Lincoln  Mills,  353 
U.S.  448. 

In  this  suit  the  Court  below  held  that  jurisdic- 
tion existed  to  grant  a  declaratory  judgment.     This 
was  proper,  since  a  declaratory  judgment  is  a  speci- 
fic and  separate  remedy.    A  similar  case  is  United 
Public  Works  v,  Mitchell,  330  U.S.  75,     There  an 
injunction  against  enforcement  of  the  Hatch  Act  was 
sought,  together  with  a  declaratory  judgment.     The 
Act  was  unconstitutional.    In  upholding  the  legality  of 
the  Act  the  Court  held  that  it  was  not  necessary  to 
determine  whether  a  court  of  equity  would  enforce  by 
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injunction  any  judgment  declaring  rights,   stating: 

", ,  oWe  see  no  reason  why  a  declaratory  judg- 
ment action,  even  though  constitutional  issues 
are  involved,  does  not  lie.  "   at  p.  93. 

Further  it  was  stated: 

"A  judgment,  which,  without  more,   adjudicates 
the  status  of  a  person  is  permissible  under  the 
Declaratory  Judgment  Act.  "   At  p.  119  . 

Declaratory  relief  is  a  proper  remedy  to  deter- 
mine the  constitutionality  of  a  Federal  Act,  Railway 
Conductors  v.   Swan,  329  U,  S.  520;   Currin  v.  Wallace, 
306  U.   S.  1. 

The  Commandant  of  the  Eleventh  Naval  District 
is  a  sufficient  defendant.    He  is  the  one  that  ordered 
the  Court  Martial,  not  the  Secretary  of  the  Navy,    Appel- 
lant contends  he  did  so  without  right.    A  suit  is  permit- 
ted against  a  public  official  who  invades  a  private  right, 
either  by  exceeding  his  authority  or  by  carrying  out  a 
mandate  of  his  superior,  U.  S.  v.   Lee,  106  U.  S,   196, 

The  Appellee  argues  that  no  declaratory  judgment 
could  prevent  the  Secretary  of  the  Navy  from  ordering 
another  court  martial  of  appellant.    If  jurisdiction 
existed  in  the  initial  Court  Martial,  then  a  subsequent 
trial  by  one  would  constitute  double  jeopardy.    If 
jurisdiction  did  not  exist  in  the  original  hearing  it  could 
never  exist  at  a  later  date. 
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II 

The  Appellant  Was  Not  Subject  to  Court 
Martial  Jurisdiction. 

The  Appellee  admits  that  Appellant  was  not  "on 
duty"  nor  subject  to  the  command  of  Appellee,    The 
Government  categorizes  Appellant's  position  as  one  of 
being  "a  member  at  large",   (Appellee's  Brief  p.  21). 
Thus  it  is  tacitly  admitted  that  Appellant  had  no  exist- 
ing relation  to  the  military  at  the  time  of  the  alleged 
offense  or  the  Court  Martial . 

This  Court  has  held  that  the  jurisdiction  of  a 
Court  Martial  under  the  Constitution  is  based  on: 
"present  relation  to  the  Military",     Lee  v.  Madigan, 
248  F.  2d  783,   786,   Cer't,  granted,  356  U.S.  911  (9th 
Cir.   (1957))  (emphasis  added). 

The  argument  that  Appellant  receives  pay,   and 
not  a  pension,  to  hold  himself  in  readiness  is  not  ten- 
able.   Retirement  pay  is  based  on  years  of  prior  ser- 
vice as  well  as  rank,  10  U.  S.   C. ,  Sees,  1332,  1333, 
1334.      Further,  a  retired  officer  may  convert  his  re- 
tirement pay  into  annuity  by  election,  10  U.  S.  C,  Sec. 
1434.    An  annuity  can  hardly  be  said  to  constitute  pay. 
Especially  when  payable  to  a  widow. 

Appellee  has  submitted  the  opinion  of  the  Court 
of  Military  Appeals  as  part  of  its  Brief,     Being  a  Court 
of  limited  jurisdiction,  this  opinion  is  without  force 
before  this  honorable  body.    The  decision  therein  on 
further  review  has  no  effect  on  the  question  of  exhaust- 
ing remedies. 
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Even  if  exhaustion  of  military  remedies  is  re- 
quired before  seeking  a  declaratory  judgment,   (such  a 
holding  would  violate  the  language  of  the  declaratory 
judgment  statute)  this  Court  should  hold  the  case  pend- 
ing a  final  decision  in  the  military  appellate  system, 
Gusik  V.  Schilder,  340  U.  So   128. 

It  is  respectfully  submitted  that  the  decision 
should  be  reversed  with  directions  to  enter  a  judgment 
declaring  Article  2(4)  of  the  Uniform  Code  of  Military 
Justice  unconstitutional. 
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BRIEF  FOR  THE  UNITED   STATES. 


Opinion  Below. 

The  findings  of  fact,  conclusions  of  law  and  judgment 
of  the  District  Court  [R.  62-73]  are  not  yet  officially 
reported. 

Jurisdiction. 

These  appeals  involve  federal  income  taxes  for  the 
year  1951.  The  taxes  in  dispute  were  paid  as  follows: 
$126,000  on  March  17,  1952;  $126,000  on  June  13,  1952; 


— 2— 

$75,262.55  on  September  16,  1952;  $57,531.59  on  Decem- 
ber 15,  1952;  and,  $4,282.70  on  February  15,  1954.  [R. 
69.]  Claim  for  refund  was  filed  on  March  9,  1955,  and 
was  neither  allowed  nor  disallowed  during  the  following 
six  months.  [R.  68.]  On  July  27,  1956,  within  the  time 
provided  in  Section  6532  of  the  Internal  Revenue  Code 
of  1954,  the  taxpayer  brought  an  action  in  the  District 
Court  for  the  recovery  of  a  portion  of  the  taxes  paid. 
[R.  68.]  Jurisdiction  was  conferred  on  the  District 
Court  by  28  U.  S.  C,  Section  1346.  The  judgment  was 
entered  on  April  14,  1958.  [R.  72-73.]  Within  sixty 
days,  on  May  16,  1958,  notice  of  appeal  w^as  filed  by  the 
taxpayer.  [R.  73-74.]  Also  within  sixty  days,  on  June 
10,  1958,  notice  of  appeal  was  filed  by  the  United  States. 
[R.  75.]  Jurisdiction  is  conferred  on  this  Court  by  28 
U.  S.  C,  Section  1291. 

Questions  Presented. 

The  taxpayer  mined  a  calcium  carbonate  rock  which  it 
blended  with  other  materials  (some  mined  and  some  pur- 
chased) in  an  integrated  mining-manufacturing  process 
resulting  in  the  production  of  Portland  cement.  The  Dis- 
trict Court  found  that  under  the  provisions  of  Section 
114(b)(4)(A)  of  the  Internal  Revenue  Code  of  1939 
the  taxpayer  was  entitled  to  compute  its  percentage  de- 
pletion deduction  at  the  10  per  cent  rate  provided  for 
"calcium  carbonates."  It  was  further  held  that  the  tax- 
payer's commercially  marketable  mineral  product  was  bulk 
Portland  cement  and  that  the  income  attributable  to  the 
mined  and  purchased  ingredients  should  not  be  excluded 
from  the  depletion  base,  but  that  the  cost  of  bags  and  bag- 
ging should  be  excluded.    Both  parties  have  appealed. 

1.  The  question  presented  by  the  taxpayer's  appeal  is 
whether  the  District  Court  erred  in  classifying  its  mineral 
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as  calcium  carbonate  (10  per  cent)  rather  than  chemical 
grade  limestone  (15  per  cent). 

2.  The  question  presented  by  the  Government's  cross- 
appeal  is  whether  the  income  attributable  to  the  mined  and 
purchased  ingredients  was  erroneously  included  in  the  de- 
pletion base. 

Statutes  and  Regulations  Involved. 

The  pertinent  provisions  of  the  Internal  Revenue  Code 
of  1939  and  Treasury  Regulations  111  are  set  forth  in 
the  Appendix,,  infra. 

Statement. 

The  relevant  facts  as  stipulated  by  the  parties  [R. 
16-17:  27-40:  40-42].  found  by  the  District  Court  [R. 
62-72],  and  appearing  in  evidence  of  record  are  sum- 
marized below. 

The  taxpayer.  Monolith  Portland  Cement  Company,  is  a 
Nevada  corporation  conducting  business  in  the  State  of 
California.  During  the  year  1951  it  had  a  limestone 
quarry  and  cement  plant  at  Monolith,  California,  and 
mined  limestone  which  it  used  in  making  cement.  It 
also  mined  other  raw  materials  which  it  used  in  making 
cement — clay  -=^1..  clay  =2,  tufa,  and  gypsum — at  places 
some  distance  away.  In  addition,  it  purchased,  for  use 
in  its  operations,  stipulated  quantities  of  iron  cinders  and 
fluorspar.  Applying  customary  processes  used  in  the  ce- 
ment industry,  these  raw  materials  were  blended  and  proc- 
essed into  Portland  cement  at  the  cement  plant  at  Mono- 
lith. CaHfornia.  [R.  18-19,  63.] 

The  processes  employed  by  the  taxpayer  in  arriving  at 
the  finished  product  of  Portland  cement  can  be  summarized 
as  follows :    The  calcium  carbonate  rock  was  blasted  from 


the  face  of  the  quarry  by  the  open  pit  method,  and  further 
broken  into  manageable  size  by  secondary  or  squib  blast- 
ing. The  rock  was  then  taken  by  rail  to  a  large  primary 
crusher  which  reduced  the  size  of  the  rock  to  pieces  with 
a  maximum  diameter  of  about  six  inches.  After  secondary 
crushing  the  rock  was  transported  to  the  cement  plant  and 
placed  either  in  the  limestone  hopper  or  in  a  raw  pile  used 
to  replenish  the  hopper.  The  limestone  was  then  blended 
with  clay  :#:!  from  another  hopper,  with  clay  #2^  from 
another  hopper,  and  with  iron  cinders  from  another  hopper 
by  measuring  and  conveying  equipment.  The  blended 
materials  were  then  gravity  fed  into  a  ball  mill  where  water 
equal  to  approximately  36  per  cent  of  the  weight  of  the 
dry  raw  materials  was  added  and  it  was  ground  to  a 
proper  fineness  known  as  a  "slurry."  The  slurry  after 
further  grinding  in  tube  mills  was  conveyed  to  a  wet 
slurry  tank  where  it  was  kept  in  suspension  and  blended 
by  a  revolving  paddle  mechanism  and,  after  blending, 
fed  into  a  kiln.  The  kiln  fed  slurry  was  run  into  the 
upper  end  of  rotary  kilns,  which  were  in  the  form  of  long 
rotating  cylinders  set  at  a  slight  inclination.  The  feed 
traveled  gradually  toward  the  lower  end.  Hot  gases  from 
a  flame  at  the  lower  end  evaporated  the  water  from  the 
slurry,  and  the  application  of  heat  at  a  proper  temperature 
chemically  combined  the  remaining  material  to  a  dense 
"clinker."  The  clinker  was  conveyed  to  a  grinding  mill 
where  gypsum  was  added,  and  these  were  ground  to  a 
great  fineness  to  become  one  of  the  various  types  of  Port- 
land cement.  It  does  not  appear  in  the  stipulation  the 
precise  point  at  which  the  tufa  and  fluorspar  were  added. 
[R.  18,  21-24.] 


^Clay  #2  was  called  silica  in  production  records   [R.  19]  and  on 
the  income  tax  return   [Ex.  No.  2,  R.  43]. 
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At  the  completion  of  the  processes  referred  to  above, 
the  cement  was  stored  in  silos.  From  there  it  was  either 
loaded  and  shipped  in  bulk  or  bagged  and  loaded  and 
shipped  in  bags.  During  the  year  1951,  63.49  per  cent 
of  the  taxpayers's  cement  sales  were  of  bulk  cement. 
The  remaining  sales  were  of  cement  placed  in  bag  or  sack 
containers.  The  only  product  sold  by  the  taxpayer  during 
the  year  1951  as  a  result  of  its  limestone  mining  operations 
was  Portland  cement.   [R.  64-65.] 

The  taxpayer  timely  filed  a  corporation  income  tax 
return  for  the  year  1951  on  which  it  claimed  depletion 
deductions  for  calcium  carbonate,  clay  and  tufa.  The  de- 
pletion base  for  the  10  per  cent  allowance  for  calcium 
carbonate  was  computed  in  the  return  by  treating  the 
slurry  as  the  first  marketable  mineral  product  and  reduc- 
ing the  gross  income  from  mining  by  income  attribut- 
able to  subsequent  steps.  A  claim  of  refund  on  the  theory 
that  the  finished  product,  Portland  cement,  was  the  com- 
mercially marketable  mineral  product  was  filed  on  March 
9,  1955,  and  after  six  months  the  present  action  was 
brought  by  the  taxpayer  claiming  a  refund  in  the  amount 
of  $166,811.04.  By  amended  and  supplemental  complaints, 
the  taxpayer  alleged  that  the  cost  of  bags  and  bagging 
the  cement  should  be  excluded  from  the  computation 
(which,  in  relation  to  the  net  income  limitation,  increased 
the  depletion  of  deduction)  and  prayed  for  judgment  in 
the  increased  amount  $264,435.41,  plus  interest.  [R.  64-65, 
3-13,  43-45,  47-49.] 

The  District  Court  found  that  limestone  of  a  relatively 
high  calcium  carbonate  content  is  known  in  industry  and 
commerce  as  chemical  or  metallurgical  grade  limestone. 
The  actual  computed  high  and  low  chemical  analysis  made 
approximately  each  week  of  the  material  mined  by  the 
taxpayer  revealed  a  high  of  87.68  per  cent  calcium  car- 


bonate  and  a  low  of  82.45  per  cent,  or  an  average  of  85.20 
per  cent  of  calcium  carbonate.  The  District  Court  held 
that  this  calcium  carbonate  content  was  not  high  enough 
to  qualify  the  material  as  "chemical  grade  limestone" 
within  the  meaning  of  Section  114(b)(4)(A)  of  the  In- 
ternal Revenue  Code  of  1939.    [R.  64.] 

It  was  further  found  that  the  taxpayer's  commercially 
marketable  mineral  product  from  the  mining  of  calcium 
carbonate  was  bulk  Portland  cement.  In  computing  the 
gross  income  from  the  sale  of  Portland  cement,  total 
sales  were  reduced  by  the  additional  charge  made  by  the 
taxpayer  on  its  sales  of  Portland  cement  in  bags,  and  by 
royalties,  trade  discounts,  contract  and  own  fleet  trucking, 
rail  freight,  warehouse  and  bulk  storage  plant  costs  at 
distribution  points  away  from  taxpayer's  cement  plant. 
In  computing  net  income  from  mining,  the  cost  of  bags 
and  bagging  and  the  other  items  enumerated  above  were 
excluded.  The  computation  thus  made  resulted  in  gross 
income  from  mining  of  $6,663,622.38  and  net  income  from 
mining  of  $1,257,641.79,  with  an  allowable  depletion  de- 
duction of  $628,820.89.^  Accordingly,  judgment  in  the 
amount  prayed  for  in  the  complaint,  $264,435.41  plus 
interest,  was  entered.   [R.  65-67,  72-73.] 

The  District  Court  refused  to  exclude  from  the  gross 
and  net  income  from  mining  calcium  carbonate  the  income 
attributable  to  the  raw  materials  clay  ^1,  clay  #2  (silica), 
gypsum,  fluorspar,  iron  cinders  and  tufa.  Under  the  com- 
putation included  in  the  Government's  proposed  amend- 
ments to  the  proposed  findings  of  fact  and  conclusions  of 


-The  depletion  allowable  under  Section  114  of  Internal  Revenue 
Code  of  1939  is  10  per  cent  of  the  gross  income  from  mining 
($666,362.24)  hut  not  to  exceed  50  per  cent  of  the  net  income  from 
mining  ($628,820.89).  Accordingly,  the  latter  figure  was  used  in 
the  District  Court's  computation. 


law,  the  exclusion  of  these  items  would  have  reduced  the 
allowable  depletion  to  $521,462.18,  and  the  refund  to 
$209,950.86.  [R.  54-61.] 

Statement  of  Points  to  be  Urged. 

In  computing  the  taxpayer's  percentage  depletion  base 
under  Section  114(b)(4)  of  the  Internal  Revenue  Code  of 
1939,  consisting  of  the  taxpayer's  gross  income  from  the 
mining  of  calcium  carbonate,  the  District  Court  erred  in 
failing  to  exclude  income  attributable  to  the  additives 
clay  #1,  clay  #2,  fluorspar,  gypsum,  tufa  and  iron 
cinders.^ 

Summary  of  Argument. 
I. 

The  Government's  appeal  involves  the  question  whether 
the  addition  of  raw  materials  in  the  manufacture  of 
Portland  cement  is  an  ordinary  treatment  process  applied 
to  the  taxpayer's  limestone,  which  was  held  by  the  Dis- 
trict Court  to  come  within  the  statutory  classification  of 
"calcium  carbonates."  Under  Section  114(b)(4)  of  the 
Internal  Revenue  Code  of  1939  a  depletion  deduction  for 
calcium  carbonate  is  allowed  in  the  amount  of  ten  per  cent 
of  the  taxpayer's  gross  income  from  mining  calcium  car- 


^In  the  statement  of  points  on  which  it  intended  to  rely  on  cross- 
appeal  [R.  148-149],  the  United  States  incorporated  the  designation 
of  points  on  cross-appeal  filed  in  the  District  Court.  This  designa- 
tion included  the  additional  point  that  the  District  Court  erred  in 
excluding  the  income  attributable  to  bags  and  bagging  from  the  com- 
putation of  the  depletion  deduction.  The  decision  on  this  point 
below  accords  in  principle  with  the  Government's  position  in  other 
cases  {United  States  v.  Utco  Products,  257  F.  2d  65  (C.  A.  10th)  ; 
Commissioner  v.  American  Gilsouitc  Co.,  259  F.  2d  654  (C.  A. 
10th),  cert.  den.  March  2,  1959),  and  was  designated  as  error  in 
this  case  for  protective  purposes  only  (see  Riverside  Cement  Co.  v. 
United  States  (S.  D.  Cal.),  decided  September  30,  1958  (58-2 
U.  S.  T.  C,  par.  9905).     Accordingly,  this  point  is  abandoned. 


bonate.  Mining  is  defined  as  including  the  ordinary  treat- 
ment processes  customarily  applied  by  mine  owners  and 
operators  to  obtain  the  commercially  marketable  mineral 
product.  The  District  Court  found  that  Portland  cement 
is  the  commercially  marketable  product  for  the  taxpayer's 
limestone  (a  calcium  carbonate)  and  held  that  the  income 
attributable  to  other  raw  materials,  some  mined  by  the 
taxpayer  and  some  purchased,  which  the  taxpayer  added 
to  the  limestone  in  making  Portland  cement  are  includible 
in  the  taxpayer's  depletion  base. 

We  contend  that  "ordinary  treatment  processes"  within 
the  term  "mining"  means  processes  applied  to  the  mined 
mineral.  The  blending  of  other  raw  materials  with  the 
calcium  carbonate  involved  here  is  not  a  "treatment"  of 
the  calcium  carbonate,  but  is  the  blending  of  additional 
raw  materials  in  order  to  obtain  the  physical  or  chemical 
composition  of  the  product  Portland  cement. 

With  respect  to  the  ingredients  which  the  taxpayer 
mined,  /.  e.,  clay  #1,  clay  #2  (silica),  tufa  and  gypsum, 
it  is  clear  that  the  statutory  scheme  prevents  these  minerals 
from  being  depleted  as  calcium  carbonate.  These  minerals 
were  either  depletable  at  different  rates  or  not  entitled  to 
percentage  depletion  at  all.  Here,  the  District  Court's 
decision  has  the  anomalous  result  of  depleting  them  all 
at  the  ten  per  cent  rate  allowed  for  calcium  carbonate,  and 
on  the  erroneous  premise  that  they  are  ordinary  treatment 
processes. 

Similarly,  the  purchased  additives,  fluorspar  and  iron 
cinders,  should  be  excluded  from  the  depletion  base.  Pre- 
sumably the  fluorspar  and  iron  have  been  depleted  by  those 
who  mined  them.  If  the  taxpayer  purchased  all  the  in- 
gredients it  would  get  no  depletion  allowance.  The  result 
as  to  purchased  minerals  should  not  be  dift'erent  where  it 
mines  some  and  purchases  others. 


II. 

There  is  no  merit  in  the  taxpayer's  contention  that  the 
District  Court  erred  in  classifying  its  mineral  as  calcium 
carbonate,  depletable  at  a  ten  per  cent  rate,  rather  than  as 
chemical  grade  limestone,  depletable  at  a  fifteen  per  cent 
rate.  The  record  in  this  case  and  the  opinions  in  other 
cases  demonstrate  that  limestone  suitable  for  use  in  the 
manufacture  of  Portland  cement  is  a  calcium  carbonate 
rock  within  the  meaning  of  the  statute.  The  testimony 
and  documentary  evidence  unequivocally  shows  that  the 
mineral  mined  by  the  taxpayer  is  unsuitable  for  chemical 
uses.  This  is  true  because  of  the  low  calcium  carbonate 
content  and  the  relatively  high  level  of  impurities. 

It  should  also  be  noted  that  unless  some  adjustment  is 
made  to  the  District  Court's  computation,  such  as  is  urged 
by  the  Government  under  point  I,  the  question  of  the 
classification  of  the  taxpayer's  mineral  will  have  no  effect 
on  the  amount  of  the  refund  and  will,  of  course,  be  moot. 
This  is  due  to  the  fact  that  the  amount  of  percentage 
depletion  is  limited  to  fifty  per  cent  of  the  net  income  from 
mining,  which  limitation  has  been  exceeded  even  at  the 
ten  per  cent  rate  for  calcium  carbonate. 


— ID- 
ARGUMENT. 
I. 

In  Computing  the  Taxpayer's  Percentage  Depletion 
Base  Under  Section  114(b)(4)  of  the  Internal 
Revenue  Code  of  1939,  Consisting  of  the  Tax- 
payer's Gross  Income  From  the  Mining  of  Lime- 
stone, the  District  Court  Erred  in  Failing  to 
Exclude  Income  Attributable  to  the  Additives  Clay 
#1,  Clay  #2,  Fluorspar,  Gypsum,  Tufa  and 
Iron  Cinders. 

Section  23  (m)  of  the  Internal  Revenue  Code  of  1939, 
Appendix,  infra,  provides  that  in  computing  net  income 
there  shall  be  deducted  a  "reasonable  allowance''  for  the 
depletion  of  natural  deposits.  Section  114(b)(4)  Appen- 
dix, infra,  provides  for  the  computation  of  this  allowance 
by  the  percentage  depletion  method  and  states  so  far  as 
pertinent  here,  that — 

The  allowance  for  depletion  under  section  23 (m)  in  the 
case  of  *  *  *  mines  and  other  natural  deposits  shall 
be— 

(ii)   in   the   case   of    *    *    *    calcium   carbonates, 
and  magnesium  carbonates,   10  per  centum, 

of  the  gross  income  from  the  property   *   *   *. 

This  section  also  states  that  the  allowance  shall  not  ex- 
ceed 50  per  cent  of  net  income  from  the  property  (com- 
puted without  allowance  for  depletion).  Section  114(b) 
(4)(B)  then  defines  "gross  income  from  the  property" 
as  meaning  the  "gross  income  from  mining,"  which  is  in 
turn  defined  as  including — 

not  merely  the  extraction  of  the  ores  or  minerals  from 
the  ground  but  also  the  ordinary  treatment  processes 
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normally  applied  by  mine  owners  or  operators  in 
order  to  obtain  the  commercially  marketable  mineral 
product  or  products,    *    *    * 

Thus,  in  making  the  depletion  computation  for  a  given 
mineral  it  is  necessary  to  determine  first  "the  commer- 
cially marketable  mineral  product"  and  then  ''the  ordinary 
treatment  processes"  which  are  used  to  obtain  that  product, 
excluding  any  step,  such  as  bagging,  which  does  not  quali- 
fy as  an  ordinary  treatment  process. 

In  this  case  the  District  Court  found  that  the  commer- 
cially marketable  mineral  product  of  the  taxpayer's  lime- 
stone (held  to  fall  within  the  statutory  classification  of 
"calcium  carbonates,"  see  Argument,  infra)  was  bulk 
Portland  cement.^  [R.  65.]  In  computing  the  taxpayer's 
"gross  income  from  mining"  the  limestone,  the  court  dis- 
allowed as  ordinary  treatment  processes  the  cost  of  bags 
and  bagging,  royalties,  trade  discounts,  transportation 
costs,  and  warehouse  and  bulk  storage  plant  costs  at  dis- 
tribution points.  [R.  66-67.]  However,  the  District  Court 
refused  to  approve  the  Government's  position  that  income 
attributable  to  certain  mined  and  purchased  raw  materials 
which  were  added  to  the  limestone  to  make  cement — clay 
#1,  clay  #2,  fluorspar,  gypsum,  tufa  and  iron  cinders — 
should  also  be  excluded  from  the  computation.  [R.  54-60. 
61.] 

We  concede  that  the  act  of  blending  raw  materials  is 
an  ordinary  treatment  process  in  making  Portland  cement ; 
that  is,  that  the  cost  of  labor,  electricity,  etc.,  used  to 
physically  mix  the  limestone  with  other  raw  materials 
may   be   included    in   the   depletion   base.      However,    we 


^The  question  whether  the  taxpayer's  first  commercially  market- 
able mineral  product  was  Portland  cement  or  some  lesser  product 
is  no  longer  in  issue. 
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strongly  urge  that  the  income  attributable  to  the  added 
materials  themselves^  should  not  be  included  in  the  deple- 
tion base. 

To  begin  with,  the  depletion  allowance  is  designed  sim- 
ply as  taxfree  compensation  to  the  taxpayer  for  the  part 
of  its  limestone  deposit  which  it  used  up  in  production. 
See  Kirby  Petroleum  Co.  v.  Commissioner,  326  U.  S.  599; 
Commissioner  v.  Southwest  Expl.  Co.,  350  U.  S.  308, 
312;  Von  Baumhach  v.  Sargent  Land  Co.,  242  U.  S.  503. 
In  the  computation  approved  by  the  District  Court  the 
taxpayer  is  not  only  allowed  an  offset  for  the  depletion 
of  the  limestone  deposit  but  is  also  allowed  to  deplete  its 
other  mined  products  (clay,  gypsum  and  tufa)  at  the  same 
rate,  and  in  addition  is  allowed  to  deplete  things  which  it 
does  not  even  mine  (fluorspar  and  iron  cinders). 

This  unsound  result  is  reached  by  characterizing  the 
addition  of  these  raw  materials  as  an  ordinary  treatment 
process  applied  to  the  mined  limestone.  But  the  statutory 
phrase  "ordinary  treatment  processes"  has  been  inter- 
preted, and  correctly  we  submit,  as  being  limited  to  proc- 
esses applied  to  the  mined  mineral  itself.  Thus  in  United 
States  V.  Utco  Products,  257  F.  2d  65,  68  (C.  A.  10th) 
the  court,  in  considering  whether  bags  and  bagging  were 
includible  in  the  depletion  base,  stated: 

We  are  of  the  opinion  that  the  phrase  "ordinary 
treatment  process,"  except  where  the  statute  other- 
wise provides,  means  a  process  of  treating  which  sep- 
arates the  mineral  from  other  minerals  in  which  it 
is  found  or  with  which  it  is  associated,  or  which  ef- 
fects a  chemical  or  physical  change  in   the  mineral 


•"Or,  alternatively,  the  cost  or  fair  market  value  of  the  raw  ma- 
terial additives. 
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itself,  such  as  crushing,  separating,  removing  impuri- 
ties, pulverizing,  hardening  and  the  Hke.  (Italics 
supplied.) 

See  also  Commissioner  v.  American  Gilsonite  Co.,  259 
R  2d  654  (C.  A.  10th),  certiorari  denied  March  2,  1959. 
This  language  is  a  clear  expression  of  the  Government's 
premise  that  ordinary  treatment  processes,  within  the  stat- 
utory meaning,  includes  only  those  steps  which  are  in  fact 
a  treatment  of  the  mineral  being  depleted. 

The  statute  itself  reinforces  this  position  by  stating  in 
Section  114(b)(4)(B): 

The  term  "ordinary  treatment  processes,"  as  used 
herein,  shall  include  the  following:  (i)  in  the  case  of 
coal — cleaning,  breaking,  sizing,  and  loading  for  ship- 
ment; (ii)  in  the  case  of  sulphur — pumping  to  vats, 
cooling,  breaking,  and  loading  for  shipment;  (iii)  in 
the  case  of  iron  ore,  bauxite,  ball  and  sagger  clay, 
rock  asphalt,  and  minerals  which  are  customarily 
sold  in  the  form  of  a  crude  mineral  product — sorting, 
concentrating,  and  sintering  to  bring  to  shipping 
grade  and  form,  and  loading  for  shipment;  (iv)  in 
the  case  of  lead,  zinc,  copper,  gold,  silver,  or  fluorspar 
ores,  potash,  and  ores  which  are  not  customarily  sold 
in  the  form  of  the  crude  mineral  product — crushing, 
grinding,  and  beneficiation  by  concentration  (gravity, 
flotation,  amalgamation,  electrostatic,  or  magnetic), 
cyanidation,  leaching,  crystallization,  precipitation 
(but  not  including  as  an  ordinary  treatment  process 
electrolytic  deposition,  roasting,  thermal  or  electric 
smelting,  or  refining),  or  by  substantially  equivalent 
processes  or  combination  of  processes  used  in  the 
separation  or  extracting  of  the  product  or  products 
from  ore,  including  the  furnacing  of  quicksilver  ores. 
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It  is  noteworthy  that,  in  all  the  examples  of  ordinary 
treatment  processes  listed  in  the  statute,  the  allowed  proc- 
esses are  treatments  applied  directly  to  the  ore  or  mineral. 
Nowhere  does  the  statute  indicate  that  the  addition  of 
another  raw  material  will  be  viewed  as  an  ordinary  treat- 
ment process. 

The  District  Court  has  apparently  failed  to  appreciate 
the  difference  between  a  process  and  an  ingredient.  Just 
as  a  baker  does  not  "treat"  flour  with  milk,  sugar,  eggs 
and  shortening  to  obtain  the  bakery  product  cake,  so  here 
the  manufacturer  of  Portland  cement  does  not  "treat" 
Hmestone  with  clay,  silica  (clay  #2),  fluorspar,  tufa,  iron 
cinders  and  gypsum.  In  both  cases  the  product  is  achieved 
by  blending  ingredients,  instead  of  treating  one  raw  ma- 
terial with  another. 

That  the  mined  and  purchased  materials  involved  here 
are  in  fact  raw  materials  or  ingredients  clearly  appears 
in  the  record.  xA.fter  the  limestone  has  been  crushed  and 
ground  it  is  transported  to  the  cement  plant  where  it  is 
placed  in  a  hopper.    Then  [R.  22]  — 

The  limestone  [calcium  carbonate]  from  its  hop- 
per is  then  blended  with  clay  :^  1  from  another  hopper, 
with  clay  #2  from  another  hopper  and  with  iron 
cinders  from  another  hopper  by  measuring  and  con- 
veying equipment. 

After  this  "physical  proportioning  of  the  raw  materials" 
[R.  18],  the  combination  is  mixed  with  water  and  further 
ground  into  a  slurry  which  is  fed  into  the  kiln  to  emerge 
as  a  cement  clinker.  The  clinker  is  then  ground  with 
gypsum  to  become  one  of  the  various  types  of  Portland 
cement.  [R.  21-24.]  Thus,  while  it  may  be  agreed  that 
the  act  of  blending  is  an  ordinary  treatment  process, 
surely  the  position  that  the  cost  of  these  raw  materials 
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should  be  included  in  the  depletion  base  for  calcium  car- 
bonate is  indefensible. 

A  bulletin  published  by  the  Bureau  of  Mines  (Bulletin 
556,  Mineral  Facts  and  Problems.  Bureau  of  Mines, 
1956)  demonstrates  the  reason  for  adding  materials  such 
as  those  used  by  the  taxpayer.     It  states  (p.  161) : 

A  large  number  of  raw  materials  theoretically  is 
available  for  making  portland  cement,  but  the  number 
has  been  reduced  to  a  comparative  few  under  existing 
commercial  conditions.  Argillaceous  Hmestone,  or 
"cement  rock,"  of  very  close  to  the  required  lime- 
silica-alumina-iron  oxides  proportions  sometimes  is 
combined  with  minor  quantities  of  other  materials  to 
produce  the  proper  mixture.  More  often  the  neces- 
sary Hme  is  supplied  by  one  material  (limestone, 
oystershells,  or  marl),  the  silica  by  sand  or  sandstone 
(or  as  a  component  in  clays  and  shales),  the  alumina 
by  clays  and  shales,  and  the  iron  oxide  by  iron-bearing 
materials  or  by  high-iron  clays  and  shales. 

The  four  broad  "type  combinations''  of  portland 
cement  raw  materials,  as  classified  in  Minerals  Year- 
book, are  (1)  cement  rock-pure  limestone,  (2)  Hme- 
stone clay  (or  shale),  (3)  marl-clay,  and  (4)  blast- 
furnace slag-limestone. 

3|C  2fC  5fC,  5(1  5|C  3fC  3fk  3(C 

Besides  the  major  materials,  the  following  minerals 
and  other  substances,  some  of  which  are  used  only 
very  rarely,  are  among  those  added  to  help  obtain 
a  raw  mixture  of  correct  chemical  and  physical  char- 
acteristics: Bentonite,  diaspore,  diatomaceous  shale, 
fuller's  earth,  iron  ore,  mill  scale,  pyrite  cinders  and 
ore,  diatomite,  fluorspar,  pumicite.  flue  dust,  pitch, 
red  mud  and  rock,  hydrated  lime,  tufa,  cinders,  and 
calcium  chloride. 

See  also  Ex.  14,  R.  119-120;  Ex.  23,  R.  129. 


—16— 

It  is  abundantly  clear  that  the  raw  materials  mined  by 
the  taxpayer  and  added  to  the  limestone  to  make  cement — 
Clay  #1,  clay  #2  (silica),  tufa,  and  gypsum — should  not 
be  included  in  the  computation  so  as  to  be  depleted  as 
calcium  carbonate.  Here  we  have  a  taxpayer  which  mines 
five  different  types  of  natural  deposits  and  is  seeking  to 
deplete  them  all  as  one  type  of  deposit,  and  at  the  one 
percentage  rate  provided  therefor,  simply  because  they 
were  all  used  in  making  cement.  If  the  mined  additives 
(the  clay,  tufa,  and  gypsimi)  are  depletable  at  all,  they  are 
depletable  at  whatever  percentage  rates  are  provided  as 
to  each,  not  as  calcium  carbonate.  And  a  second  depletion 
deduction  cannot  be  allowed  on  the  ground  that  the  addi- 
tion of  these  raw  materials  to  limestone  is  a  treatment 
process  in  making  cement. 

As  to  the  purchased  ingredients,  iron  cinders  and  fluor- 
spar, the  case  is  equally  clear.  This  taxpayer  does  not 
mine  iron  ore  or  fluorspar.  These  materials  have  been 
mined  by  other  taxpayers  who  presumably  have  claimed  I 
the  statutory  depletion  allowance  and  cannot  be  depleted 
by  a  taxpayer  who  had  no  economic  interest  in  their 
production.  Commissioner  v.  Southwest  Ex  pi.  Co.,  350 
U.  S.  308.  Following  this  same  theory,  if  a  producer 
of  Portland  cement  purchased  all  of  the  necessary  ingredi- 
ents he  would  not  be  entitled  to  any  depletion  allowance 
since  he  neither  mines  nor  has  a  capital  investment  in  the 
minerals.  Can  a  different  result  with  respect  to  purchased 
ingredients  be  justified  w^hen  a  producer  mines  some  raw 
materials  and  purchases   others? 
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The  taxpayer  on  brief  (p.  55)  discounts  "any  superficial 
logic"  of  these  arguments  and  suggests  that  it  is  neither 
absurd  nor  unusual  to  allow  a  double  depletion  allowance.^ 
In  support  of  this  view  it  points  out  that  fuel  oil  and  gas 
used  for  heat  are  derived  from  depletable  resources  yet 
are  not  excluded  from  the  computation.  However,  the 
fuel  oil  and  gas  are  typical  examples  of  materials  used 
in  a  process  (here  heating  the  kiln)  as  opposed  to  mineral 
components  or  ingredients  used  in  physical  or  chemical 
proportioning.  Thus,  it  is  not  the  Government's  position 
that  the  cost  of  ordinary  treatment  processes  should  be 
excluded,  but  merely  that  the  distinction  between  blending 
raw  materials  and  processing  or  treating  a  mineral  be 
reflected  in  the  computation. 

The  taxpayer  also  cites  (Br.  56-57)  this  Court's  deci- 
sion in  Nezv  Idria  Quicksilver  Min.  Co.  v.  Commissioner, 
144  F.  2d  918,  as  supporting  a  double  depletion  allowance 
for  so-called  additives.  To  begin  with,  it  should  be  noted 
that  this  issue  was  neither  raised  nor  ruled  upon  in  that 


^The  taxpayer  also  maintains  (Br.  49,  et  seq.)  that  the  issue  was 
covered  by  stipulation  below  which  bars  the  appeal  on  this  point. 
However,  the  stipulation  provides  [R.  21]  — 

that  the  extraction  and  processing  operations  set   forth  below 
for  the  mining  of  the  calcium  carbonate  rock  known  as  "lime- 
stone" are  includable  in  determining  gross  income  from  mining 
*     *     *.  (Emphasis  supplied.) 
There  is  no  provision  in  the  stipulation  that  the  cost  of  additional 
materials  or  the  income  attributable  to  them  should  be  included  in 
the  computation.     Indeed,  this  issue  was  discussed  in  the   Supple- 
mental pretrial  Memorandum  for  the  Defendants,  p.  27    [R.   142], 
and  was  discussed  at  length  at  the  trial  [R.  82-90,  92-94].     At  one 
point  the  taxpayer  expressed  a  willingness  to  concede  the  issue  as 
to   the   purchase   additives.      [R.    111.]       Finally,   the    Government 
introduced  a  proposed  computation  excluding  these  items  which  the 
District  Court  refused  to  adopt.     [R.  54-60,  61.] 
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case.  Moreover,  that  case  involved  the  extraction  of 
quicksilver  from  cinnabar  ore  and  did  not  even  implicitly 
rule  on  the  blending  of  additional  raw  materials  as  an 
ordinary  treatment  process.  There,  slack  lime  was  added 
to  condensed  quicksilver  (p.  919)  "to  cleanse  it  and  also 
to  free  the  quicksilver." 

Similarly,  although  the  issue  may  have  been  present 
in  other  appellate  decisions  (see  e.g.,  Dragon  Cement  Co. 
V.  United  States,  244  F.  2d  513  (C.  A.  1st),  certiorari 
denied,  355  U.  S.  833),  it  was  not  litigated  or  specifically 
considered.  The  lower  courts  have  reached  varying  results. 
In  Riverside  Cement  Co.  v.  United  States  (S.  D.  Calif.), 
decided  September  30,  1958  (58-2  U.  S.  T.  C.  par.  9905), 
appeal  pending  (C.  A.  9th),  the  same  District  Court  held, 
pursuant  to  a  concession,  that  the  additive  quartzite  should 
be  excluded  from  the  depletion  computation,  but  that  other 
additives  were  includible. 

In  the  Sparta  Ceramic  Co.  v.  United  States  (N.  D. 
Ohio),  decided  November  12,  1958  (58-2  U.  S.  T.  C.  par. 
9965),  appeal  pending  (C.  A.  6th),  although  certain  addi- 
tives were  included  as  ordinary  treatment  processes,  the 
court  excluded  the  costs  of  glazing  tile  and  remarked 
"Adopting  the  taxpayer's  viewpoint,  it  could  gold  plate 
or  stud  the  tile  with  diamonds.  It  is  not  believed  that 
these  additives  could  be  considered  in  arriving  at  a  proper 
depletion  base."  See  also,  California  Portland  Cement  Co. 
V.  Riddell  (S.  D.  CaUf.),  decided  November  21,  1958 
(59-1  U.  S.  T.  C.  par.  9156),  appeal  pending  (C.  A.  9th). 

In  Riverton  Lime  &  Stone  Co.  v.  Commissioner,  28 
T.  C.  453,  the  Tax  Court  held  that  a  producer  of  hydrated 
hydraulic  lime  correctly  computed  its  depletion  allow- 
ance by  using  the  price  received  for  sale  of  the  pure 
product  rather  than  the  price  received   for   sales   which 
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included  additives.  See  also  Black  Mountain  Corp.  v. 
Commissioner,  21  T.  C.  746;  Iowa  Limestone  Co.  v.  Com- 
missioner, 28  T.  C.  881,  883.  In  the  latter  case  it  was 
stated  that  'The  blending  of  chemicals  would  not  consti- 
tute ordinary  treatment  processes." 

As  is  readily  apparent  from  these  decisions,  the  issue 
has  received  varying  treatment  in  the  lower  courts  and 
this  case  is  one  of  first  appellate  impression. 

It  is  submitted  that  a  proper  construction  of  the  statu- 
tory language  prevents  the  cost  of  or  the  income  attrib- 
utable to  raw  material  additives  from  being  included  in 
the  depletion  base  for  calcium  carbonate.  Each  mineral 
entitled  to  a  depletion  allowance  must  meet  the  statutory 
tests  on  its  own  and  not,  as  here,  be  allowed  some  sort 
of  vicarious  depletion  allowance  by  mislabeling  it  a  treat- 
ment process.  This  result,  it  is  submitted,  is  not  only 
legally  sound  but  is  also  dictated  by  logic  and  reason. 
As  this  Court  stated  in  Brea  Canon  Oil  Co.  v.  Commis- 
sioner, 77  F.  2d  67,  69: 

While  the  act  of  Congress  and  regulations  adopted 
in  pursuance  thereof  must  be  construed  according  to 
their  plain  import,  it  should  be  borne  in  mind  in 
determining  the  amount  of  the  depletion  allowance 
that  such  allowance  is  intended  to  represent  the 
amount  of  capital  recovered  in  the  product  produced 
by  the  well  [mine],  that  is  the  value  of  raw  product. 

Such  a  principal  precludes  the  inclusion  of  raw  material 
additives  in  the  computation  of  the  depletion  allowance 
for  calcium  carbonate. 
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II. 
The  District  Court  Correctly  Held  That  the  Mineral 
Mined  by  the  Taxpayer  Was  Calcium  Carbonate 
Rather  Than  Chemical  Grade  Limestone. 

As  detailed  earlier,  the  statute  (Sec.  114(b)(4)  of  the 
Int.  Rev,  Code  of  1939)  provides  for  depletion  allow- 
ances for  specified  minerals  in  stated  percentages  of 
the  gross  income  from  mining  the  mineral,  but  subject 
to  the  limitation  that  in  no  event  shall  the  allowance 
exceed  50  per  cent  of  the  net  income  from  mining.  The 
taxpayer  here  asserts  that  the  District  Court  erred  in 
classifying  its  limestone  as  calcium  carbonate  (10  per 
cent),  rather  than  as  chemical  grade  limestone  (15  per 
cent).  It  should  be  noted  at  the  outset  that,  as  the 
District  Court's  computation  now  stands  [R.  66-67],  the 
net  income  limitation  is  in  effect  and  the  question  of 
whether  the  taxpayer  is  entitled  to  the  10  per  cent  rate 
or  the  15  per  cent  rate  is  moot.  However,  since  the  tax- 
payer feels  it  is  aggrieved  in  other  ways  by  this  holding 
and  since  the  issue  may  again  become  important  if  the 
Government's  position  in  Point  I  is  accepted,'^  the  tax- 
payer's contention  that  the  District  Court  erred  in  this 
respect  will  be  dealt  with  herein. 

The  District  Court  found  [R.  63]  that  the  taxpayer 
"mined    a    calcium    carbonate    rock    known    generally    as 


■^Under  the  computation  approved  by  the  District  Court  [R.  66- 
67]  the  10  per  cent  alloAvance  for  calcium  carbonate  is  $666,362.24, 
but  50  per  cent  of  the  net  income  from  mining  is  $628,820.89.  Thus, 
the  maximum  depletion  allowance,  whether  the  applicable  rate  is  10 
or  15  per  cent,  is  the  same,  namely,  $628,820.89.  However,  if  the 
Government  is  right  on  the  question  of  additives,  supra,  and  its  pro- 
posed computation  [R.  56-60]  is  accepted,  there  will  again  be  a 
dollar  amount  controlled  by  the  depletion  rate,  since  under  that  com- 
putation the  net  income  limitation  is  higher  than  the  10  per  cent 
rate  for  calcium  carbonate. 


—21— 

'limestone'  "  and  further  found  [R.  64]  that  'The  calcium 
carbonate  content  of  plaintiff's  limestone  involved  in  this 
case  was  not  high  enough  to  qualify  the  material  as 
'chemical  grade  limestone'     *     '*'     *," 

There  is  ample  support  for  the  holding  that  the  tax- 
payer's mineral  is  calcium  carbonate.  Treasury  Regula- 
tions HI,  Section  29.23 (m) -5,  Appendix,  infra,  define 
calcium  carbonate  as — 

Miscellaneous  limestones  and  other  calcium  carbonate 
rocks  (not  specifically  provided  for  at  a  5  percent 
or  15  percent  rate  of  percentage  allowance)  such  as 
cement  rock  and  limestone  used  or  sold  for  use  in 
soil  treatment.  This  classification  does  not  include 
rock  or  minerals  used  or  sold  for  use  as  ballast,  road 
making,  concrete  aggregates,  or  other  purposes  for 
which  chemical  composition  is  not  a  major  require- 
ment.^ 

Thus,  taxpayer's  limestone  is  a  "calcium  carbonate"  if, 
contrary  to  the  taxpayer's  contention,  it  is  not  "chemical 
grade  limestone"  entitled  to  depletion  at  a  15  per  cent 
rate.  Cases  involving  Hmestones  similar  to  taxpayer's  have 
consistently  applied  the  10  per  cent  rate  provided  for 
calcium  carbonates.  See  Dragon  Cement  Co.  v.  United 
States,  144  F.  Supp.  188,  189  (Me.),  reversed  on  other 
grounds,  244  F.  2d  513  (C.  A.  1st),  certiorari  denied, 
355  U.  S.  833;  California  Portland  Cement  Co.  v.  RiddcU, 
supra;  Riverside  Cement  Co.  v.  United  States,  supra. 

As  the  District  Court  held,  the  taxpayer's  Hmestone 
was  not  chemical  grade  limestone.  The  court  found  [R. 
70]    that   chemical   grade   limestone   means    "a   limestone 


^A  recently  proposed  regulation  would  amend  this  definition  by 
striking  all  after  "cement  rock"  and  substituting  "and  agricultural 
limestone."     24  Fed.  Register,  No.  28,  pp.  975,  976. 
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which  is  of  a  relatively  high  calcium  carbonate  content." 
This  definition  is  not  only  supported  by  the  evidence  of 
record  in  this  case  but  also  coincides  with  judicial  and 
administrative  meanings  given  the  term.  In  United  States 
V.  Wagner  Quarries,  Co.,  260  F.  2d  907,  908  (C.  A.  6th), 
the  court  stated: 

Based  upon  a  fair  appraisal  of  the  testimony  of  the 
experts,  a  reasonable  interpretation  of  congressional 
intent  in  using  the  words  "metallurgical  grade  lime- 
stone, chemical  grade  limestone,"  would  mean  a  lime- 
stone of  high  carbonate  content  with  a  very  low  silica 
or  impurities  percentage,  capable  of  use  for  metal- 
lurgical or  chemical  purposes. 

In  Iowa  Limestone  Co.  v.  Commissioner,  28  T.  C,  p.  884, 
it   was   stated : 

The  record  shows  that  limestone  which  is  at  least 
95  per  cent  pure,  free  from  toxic  impurities,  and 
containing  not  more  than  1  per  cent  moisture,  is 
known  in  industry  and  commerce  as  chemical  grade 
limestone. 

While  the  applicable  Treasury  Regulations  (Reg.  Ill, 
Sec.  29.23 (m) -5)  define  chemical  grade  Hmestone  merely 
as  "Limestone  used  or  sold  for  use  in  the  chemical  trades," 
this  use  test  has  been  abandoned  after  rejection  by  the 
courts  {e.g.,  Virginian  Limestone  Corp.  v.  Commissioner, 
26  T.  C.  553)  and  newly  proposed  Regulations  conform 
to  the  above  definitions.^ 

It  is  apparent  from  the  chemical  analysis  of  the  tax- 
payer's calcium  carbonate  that  it  does  not  qualify  under 


^"Limestone,  chemical  and  metallurgical  grade.  Limestone  con- 
taining a  calcium  carbonate  and  magnesium  carbonate  content  total- 
ing 95  percent  or  higher  by  weight  provided  that  such  magnesium 
carbonate  content  is  less  than  35  percent  by  weight."  Proposed 
Treasury  Regulations,  24  Fed.  Register,  No.  28,  pp.  975,  976. 
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any  of  these  definitions  of  chemical  grade  limestone.  The 
average  calcium  carbonate  content  of  the  taxpayer's  min- 
eral is  85.20  per  cent  [R.  64],  well  below  the  require- 
ments of  95  per  cent.  Nor,  does  this  percentage  qualify 
as  "relatively  high"  or  "high"  calcium.  [R.  70.]  The 
record  shows  that  "Limestone  containing  more  than  95 
per  cent  Ca  COs  is  commonly  referred  to  as  high-calcium 
limestone."    [Ex.  15,  R.  120-121.] 

In  addition,  the  impurities  contained  in  limestone  are 
of  crucial  importance  in  determining  whether  a  limestone 
is  of  chemical  grade.  See  the  specifications  for  various 
chemical  uses  of  limestone  reproduced  in  Stipulation  No.  1. 
[R.  34-38.]  The  relatively  high  level  of  impurities  in  the 
taxpayer's  mineral  (particularly  silica  (Si  O2)  and  alumina 
(AI2O3))  [R.  21]  make  it  unsuitable  for  many  chemical 
uses  such  as  the  manufacture  of  glass,  calcium  carbide, 
alkalies  and  paper.    [R.  34-38.] 

The  taxpayer  takes  exception  to  the  District  Court's 
definition  and  would  define  chemical  grade  limestone  as 
"limestone  suitable  for  use  in  any  industrial  chemical 
application."  (Br.  16.)  Therefore,  the  argument  runs, 
since  the  production  of  Portland  cement  involves  complex 
chemical  reactions,  limestone  suitable  for  use  in  the  manu- 
facture of  Portland  cement  is  chemical  grade  limestone. 

The  fallacy  of  this  argument  is  that  it  ignores  the 
accepted  meaning  of  the  term  "chemical  grade  limestone," 
which  refers  to  a  relatively  pure  limestone  of  high  car- 
bonate content.  There  is  nothing  in  the  record  to  suggest 
that  any  limestone  which  is  capable  of  being  used  in  a 
chemical  reaction  is  automatically  chemical  grade.  More- 
over, even  if  Portland  cement  manufacture  were  conceded 
to  be  a  chemical  industry  (which  it  is  not)  the  test  is  not 
how  a  particular  mineral  is  actually  used,  but  is  whether 
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it  qualifies  under  commonly  understood  commercial  mean- 
ings. See  e.g.,  Virginian  Limestone  Corp.  v.  Commis- 
sioner, supra,  where  the  mineral  was  held  to  be  depletable 
as  dolomite  (10  per  cent)  even  though  some  of  it  was 
sold  for  use  as  metallurgical  limestone  (15  per  cent). 

That  the  industry  is  well  acquainted  with  chemical  grade 
limestone  as  a  term  which  is  used  to  describe  limestones 
useable  for  such  chemical  purposes  as  alkali  manufacture, 
calcium  carbide  manufacture  and  in  the  glass,  paper  and 
sugar  industries  clearly  appears  from  the  deposition  of 
a  qualified  expert,  Dr.  Bowles.    [R.   124-126.] 

The  taxpayer's  reliance  (Br.  29-31)  on  Rev.  Rul. 
56-582,  1956-2  Cum.  Bull.  981,  to  prove  syllogistically  that 
it  mines  a  chemical  grade  limestone  is  equally  misplaced. 
Initially,  it  should  be  noted  that  the  ruling  refers  to  the 
production  of  lime  by  the  calcination  of  calcium  carbonate 
(CaCOs),  and  the  record  here  is  clear  that  the  taxpayer's 
deposit  could  not  be  used  in  the  production  of  lime.  [Ex. 
23,  R.  127. y^  Moreover,  the  end  use  method  of  classifying 
limestone  as  set  forth  in  this  ruling  was  specifically  re- 
jected in  Wagner  Quarries  Co.  v.  United  States,  154  F. 
Supp.  655  (N.  D.  Ohio),  affirmed,  260  F.  2d  907  (C.  A. 
6th),  and  is  no  longer  being  urged  by  the  Government. 

In  summary,  the  allowance  of  a  depletion  deduction  is 
a  matter  of  legislative  grace  (Commisisoner  v.  Southwest 


^^Dr.  Oliver  Bowles  deposed  as  follows   [R.   127]  : 

Q.  Would  you  consider  a  limestone  used  for  lime  manufac- 
ture as  a  chemical  limestone? 

A.     Yes.     I  would. 

Q.  Why  would  you  do  so,  when  you  rule  out  limestone  for 
cement  manufacture? 

A.  Because  limestone  used  for  lime  manufacture  is  generally, 
or  almost  invariably,  a  very  high  grade.  A  large  part  of 
the  lime  manufactured  in  the  United  States  is  made  from 
stone  running  more  than  98  per  cent  calcium  carbonate. 
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Expl.  Co.,  350  U.  S.  308)  and  the  burden  was  upon  the 
taxpayer  to  prove  entitlement  to  the  allowance  for  chem- 
ical grade  limestone.  There  is  in  this  case  ample  judicial 
precedent  and  record  support  for  the  District  Court's 
holding  that  the  taxpayer  mined  calcium  carbonate  rather 
than  chemical  grade  limestone. 

Conclusion. 

For  the  reasons  stated  above,  the  case  should  be  re- 
manded to  the  District  Court  to  exclude  from  the  depletion 
base  for  calcium  carbonate  the  income  attributable  to  other 
mined  and  purchased  raw  materials.  In  all  other  respects 
the  decision  of  the  District  Court  is  correct  and  should 
be  affirmed. 

Respectfully  submitted, 

Howard  A.  Heffron 
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Washington  25,  D.  C. 
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APPENDIX. 

Internal  Revenue  Code  of  1939: 

Sec.  23.     Deductions  From  Gross  Income. 

In  computing  net  income  there  shall  be  allowed  as 
deductions : 


(m)  Depletion. — In  the  case  of  mines,  oil  and  gas 
wells,  other  natural  deposits,  and  timber,  a  reasonable 
allowance  for  depletion  and  for  depreciation  of  im- 
provements, according  to  the  peculiar  conditions  in 
each  case;  such  reasonable  allowance  in  all  cases  to 
be  made  under  rules  and  regulations  to  be  prescribed 
by  the  Commissioner,  with  the  approval  of  the  Secre- 
tary. In  any  case  in  which  it  is  ascertained  as  a  re- 
sult of  operations  or  of  development  work  that  the 
recoverable  units  are  greater  or  less  than  the  prio»' 
estimate  thereof,  then  such  prior  estimate  (but  not 
the  basis  for  depletion)  shall  be  revised  and  the  allow 
ance  under  this  subsection  for  subsequent  taxable 
years  shall  be  based  upon  such  revised  estimate.  In 
the  case  of  leases  the  deductions  shall  be  equitably 
apportioned  between  the  lessor  and  lessee.  In  the 
case  of  property  held  by  one  person  for  life  with  re- 
mainder to  another  person,  the  deduction  shall  be 
computed  as  if  the  life  tenant  were  the  absolute  owner 
of  the  property  and  shall  be  allowed  to  the  life  tenant. 
In  the  case  of  property  held  in  trust  the  allowable  de- 
duction shall  be  apportioned  between  the  income  bene- 
ficiaries and  the  trustee  in  accordance  with  the  perti- 
nent provisions  of  the  instrument  creating  the  trust, 
or,  in  the  absence  of  such  provisions,  on  the  basis  of 
the  trust  income  allocable  to  each. 

For  percentage  depletion  allowable  under  this  sub- 
section, see  section  114(b),  (3)  and  (4). 
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(n)  Basis  for  Depreciation  and  Depletion. — The 
basis  upon  which  depletion,  exhaustion,  wear  and  tear, 
and  obsolescence  are  to  be  allowed  in  respect  of  any 
property  shall  be  as  provided  in  section  114. 

^         ^         :(c         ;fc 

(26  U.S.C.  1952  ed.  Sec.  23.) 

Sec.  114.    Basis  for  Depreciation  and  Depletion, 

*  *     *     * 

(b)   Basis  for  Depletion. — 

(1)  General  rule. — The  basis  upon  which  deple- 
tion is  to  be  allowed  in  respect  of  any  property  shall 
be  the  adjusted  basis  provided  in  section  113(b)  for 
the  purpose  of  determining  the  gain  upon  the  sale  or 
other  disposition  of  such  property,  except  as  provided 
in  paragraphs  (2),  (3),  and  (4)  of  this  subsection. 

*  *     *     * 

(4)  [as  amended  by  Sec,  145(a)  of  the  Revenue 
Act  of  1942,  c.  619,  56  Stat.  798;  Sec.  124  of  the 
Revenue  Act  of  1943,  c.  63,  58  Stat,  21;  and  Sec, 
319(a)  of  the  Revenue  Act  of  1951,  c.  521,  65  Stat. 
452]  Percentage  depletion  for  coal  and  metal  mines 
and  for  certain  other  mines  and  natural  mineral  de- 
posits.— 

(A)  In  general. — The  allowance  for  deple- 
tion under  section  23 (m)  in  the  case  of  the  fol- 
lowing mines  and  other  natural  deposits  shall 
be— 

(i)  in  the  case  of  sand,  gravel,  slate, 
stone  (including  pumice  and  scoria),  brick 
and  tile  clay,  shale,  oyster  shell,  clam  shell, 
granite  marble,  sodium  chloride,  and,  if 
from  brine  wells,  ca/cium  chloride,  magne- 
sium chloride,  and  bromine,   5  per  centum. 
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(ii)  in  the  case  of  coal,  asbestos,  brucite, 
dolomite,  magnesite,  perlite,  wollastonite,  cal- 
cium carbonates,  and  magnesium  carbonates, 
10  per  centum, 

(iii)  in  the  case  of  metal  mines,  aplite, 
bauxite,  fluorspar,  flake  graphite,  vermicu- 
lite,  beryl,  garnet,  feldspar,  mica,  talc  (in- 
cluding pyrophyllite),  lepidolite,  spodumene, 
barite,  ball  clay,  sagger  clay,  china  clay, 
phosphate  rock,  rock  asphalt,  trona,  benton- 
ite,  gilsonite,  thenardite,  borax,  fuller's  earth, 
tripoli,  refractory  and  fire  clay,  quartzite, 
diatomaceous  earth,  metallurgical  grade  lime- 
stone, chemical  grade  limestone,  and  potash, 
15  per  centum,  and 

(iv)  in  the  case  of  sulfur,  23  per  centum, 
of  the  gross  income  from  the  property  during  the 
taxable  year,  excluding  from  such  gross  income 
an  amount  equal  to  any  rents  or  royalties  paid 
or  incurred  by  the  taxpayer  in  respect  of  the 
property.  Such  allowance  shall  not  exceed  50 
per  centum  of  the  net  income  of  the  taxpayer 
(computed  without  allowance  for  depletion)  from 
the  property,  except  that  in  no  case  shall  the  de- 
pletion allowance  from  section  23 (m)  be  less 
than  it  would  be  if  computed  without  reference 
to  this  paragraph. 

(B)  [as  amended  by  Sec.  304(d),  Excess 
Profits  Tax  Act  of  1950,  c.  1199,  64  Stat.  1137; 
and  Section  207(a),  Revenue  Act  of  1950,  c. 
994,  64  Stat.  906]  Definition  of  gross  income 
from  property. — As  used  in  this  paragraph  the 
term  "gross  income  from  the  property"  means  the 
gross  income  from  mining.  The  term  "mining" 
as  used  herein  shall  be  considered  to  include  not 
merely   the   extraction   of   the  ores   or  minerals 
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from  the  ground  but  also  the  ordinary  treatment 
processes  normally  applied  by  mine  owners  or 
operators  in  order  to  obtain  the  commercially 
marketable  mineral  product  or  products,  and  so 
much  of  the  transportation  of  ores  or  minerals 
(whether  or  not  by  common  carrier)  from  the 
point  of  extraction  from  the  ground  to  the  plants 
or  mills  in  which  the  ordinary  treatment  proc- 
esses are  applied  thereto  as  is  not  in  excess  of 
50  miles  unless  the  Secretary  finds  that  the  physi- 
cal and  other  requirements  are  such  that  the  ore 
or  mineral  must  be  transported  a  greater  distance 
to  such  plants  or  mills.  The  term  "ordinary  treat- 
ment processes,"  as  used  herein,  shall  include  the 
following:  (i)  in  the  case  of  coal — cleaning, 
breaking,  sizing,  and  loading  for  shipment;  (ii) 
in  the  case  of  sulphur — pumping  to  vats,  cooling, 
breaking,  and  loading  for  shipment;  (iii)  in  the 
case  of  iron  ore,  bauxite,  ball  and  sagger  clay, 
rock  asphalt,  and  minerals  which  are  customarily 
sold  in  the  form  of  a  crude  mineral  product — 
sorting,  concentrating,  and  sintering  to  bring  to 
shipping  grade  and  form,  and  loading  for  ship- 
ment; (iv)  in  the  case  of  lead,  zinc,  copper,  gold, 
silver,  or  fluorspar  ores,  potash,  and  ores  which 
are  not  customarily  sold  in  the  form  of  the  crude 
mineral  product — crushing,  grinding,  and  bene- 
ficiation  by  concentration  (gravity,  flotation, 
amalgamation,  electrostatic,  or  magnetic),  cyan- 
idation,  leaching,  crystallization,  precipitation 
(but  not  including  as  an  ordinary  treatment 
process  electrolytic  deposition,  roasting,  thermal 
or  electric  smelting,  or  refining),  or  by  substan- 
tially equivalent  processes  or  combination  of 
processes  used  in  the  separation  or  extraction  of 
the  product  or  products  from  the  ore,  including 
the  furnacing  of  quicksilver  ores.    The  principles 
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of  this  subparagraph  shall  also  be  applicable  in 
determining"  gross  income  attributable  to  mining 
for  the  purposes  of  sections  450  and  453. 

(26  U.S.C.  1952  ed,,  Sec.  114.) 

Treasury  Regulations   111,  promulgated  under  the  In- 
ternal Revenue  Code  of  1939: 

Sec.  29.23 (m)-l.  Depletion  of  Mines,  Oil  and 
Gas  Wells,  Other  Natural  Deposits,  and  Timber:  De- 
preciation of  Improvements. — Section  23 (m)  provides 
that  there  shall  be  allowed  as  a  deduction  in  computing 
net  income  in  the  case  of  mines,  oil  and  gas  wells, 
other  natural  deposits,  and  timber,  a  reasonable  allow- 
ance for  depletion  and  for  depreciation  of  improve- 
ments. Section  114  prescribes  the  bases  upon  which 
depreciation  and  depletion  are  to  be  allowed. 

*  *     * 

When  used  in  these  sections  (23.23 (m)-l  to 
23.23 (m) -28,  inclusive)  covering  depletion  and  de- 
preciation— 

*  *     * 

(d)  [As  amended  by  T.D.  5413,  1944  Cum.  Bull. 
124]  "Minerals"  include  ores  of  the  metals,  coal,  oil, 
gas,  and  such  nonmetallic  substances  as  abrasives,  as- 
bestos, asphaltum,  barite,  beryl,  borax,  building  stone, 
cement  rock,  clay,  crushed  stone,  feldspar,  fluorspar, 
fuller's  earth,  graphite,  gravel,  gypsum,  lepidolite, 
limestone,  magnesite,  marl,  mica,  mineral  pigments, 
peat,  potash,  precious  stones,  refractories,  rock  phos- 
phate, salt,  sand,  silica,  slate,  soapstone,  soda,  spudo- 
mene,  sulphur,  talc  and  vermiculite. 

*  *     * 

(f)  [As  amended  by  T.D.  5413,  supra:  T.D.  5458, 
1945  Cum.  Bull.  45;  T.D.  5461,  1945  Cum.  Bull. 
284;  T.  D.  6004,  1953-1  Cum.  Bull.  45;  T.D.  6031, 
1953-2  Cum.  Bull.  120]  The  term  "gross  income  from 


the  property,"  as  used  in  sections  114(b)(3)  and 
114(b)(4)(A)  and  sections  29.23(m)-l  to  29.23 (m)- 
19,  inclusive,  means  the  following: 

In  the  case  of  oil  and  gas  wells,  "gross  income  from 
the  property"  as  used  in  section  114(b)(3)  means  the 
amount  for  which  the  taxpayer  sells  the  oil  and  gas  in 
the  immediate  vicinity  of  the  well.  If  the  oil  and  gas 
are  not  sold  on  the  property  but  are  manufactured  or 
converted  into  a  refined  product  prior  to  sale,  or  are 
transported  from  the  property  prior  to  sale,  the  gross 
income  from  the  property  shall  be  assumed  to  be 
equivalent  to  the  representative  market  or  field  price 
(as  of  the  date  of  sale)  of  the  oil  and  gas  before  con- 
version or  transportation. 

In  the  case  of  a  crude  mineral  product  other  than 
oil  and  gas,  "gross  income  from  the  property,"  as 
used  in  section  114(b)(4)(A),  means  the  gross  in- 
come from  mining.  The  term  "mining"  as  used 
herein  includes  not  only  the  extraction  of  ores  or  min- 
erals from  the  ground  but  also  the  ordinary  treatment 
processes  which  are  normally  applied  by  the  mine 
owners  or  operators  to  the  crude  mineral  product 
after  extraction  in  order  to  obtain  the  commercially 
marketable  mineral  product  or  products.   *   *   * 

If  the  taxpayer  sells  the  crude  mineral  product  of 
the  property  in  the  immediate  vicinity  of  the  mine, 
"gross  income  from  the  property"  means  the  amount 
for  which  such  product  was  sold,  but,  if  the  product 
is  transported  or  processed  (other  than  by  the  ordi- 
nary treatment  processes  described  below)  before  sale, 
"gross  income  from  the  property"  means  the  repre- 
sentative market  or  field  price  (as  of  the  date  of  sale) 
of  a  mineral  product  of  like  kind  and  grade  as  bene- 
ficiated  by  the  ordinary  treatment  processes  actually 
applied,  before  transportation  of  such  product  (other 
than  transportation  treated,  for  the  taxable  year,  as 
mining).    If  there  is  no  such  representative  market  or 
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field  price  (as  of  the  date  of  sale),  then  there  shall  be 
used  in  lieu  thereof  the  representative  market  or  field 
price  of  the  first  marketable  product  resulting  from 
any  process  or  processes  (or,  if  the  product  in  its 
crude  mineral  state  is  merely  transported,  the  price 
for  which  sold)  minus  the  costs  and  proportionate 
profits  attributable  to  the  transportation  (other  than 
transportation  treated,  for  the  taxable  year,  as  min- 
ing) and  the  processes  beyond  the  ordinary  treatment 
processes.  If  the  taxpayer  establishes  to  the  satisfac- 
tion of  the  Commissioner  that  another  method  of  com- 
putation, other  than  the  computation  of  profits  pro- 
portionate to  costs,  clearly  reflects  the  gross  income 
from  the  property,  then  such  gross  income  shall  be 
computed  by  the  use  of  such  other  method.  For  a  de- 
scription of  transportation  which  is  treated,  for  tax- 
able years  beginning  after  December  31,  1949,  as  min- 
ing, see  the  preceding  paragraph  and  section  114(b)- 
(4)(B),  as  amended. 

The  term  "ordinary  treatment  processes,"  as  used 
herein,  shall  include  the  following: 

(1)  In  the  case  of  coal — cleaning,  breaking, 
sizing  and  loading  for  shipment ; 

(2)  In  the  case  of  sulphur — pumping  to  vats, 
cooling,  breaking,  and  loading  for  shipment; 

(3)  In  the  case  of  iron  ore,  bauxite,  ball  and 
sagger  clay,  rock  asphalt,  and  minerals  which  are 
customarily  sold  in  the  form  of  a  crude  mineral 
product — sorting,  concentrating,  and  sintering 
(agglomerating  by  incipient  fusion)  to  bring  to 
shipping  grade  and  form,  and  loading  for  ship- 
ment; 

(4)  In  the  case  of  lead,  zinc,  copper,  gold, 
silver,  or  fluorspar  ores,  potash  and  minerals 
which  are  not  customarily  sold  in  the  form  of  the 
crude  mineral  product — crushing,  grinding,  and 
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beneficiation  hy  concentration  (gravity,  flotation, 
amalgamation,  electrostatic,  or  magnetic)  cyan- 
idation,  leaching,  crystallization,  precipitation,  or 
by  substantially  equivalent  processes  or  combina- 
tion of  processes  used  in  the  separation  or  extrac- 
tion of  the  product  or  products  from  the  mineral. 
The  furnacing  of  quicksilver  ores  is  included  in 
the  term  "ordinary  treatment  processes."  The 
following  processes  are  not  included  in  the  term 
"ordinary  treatment  processes" ;  electrolytic  depo- 
sition, roasting,  thermal  or  electric  smelting,  re- 
fining, or  substantially  equivalent  processes. 

In  addition,  the  processes  listed  below  are  not  in- 
cluded in  the  term  "ordinary  treatment  processes" 
unless  such  processes  are  (i)  otherwise  provided  for 
in  (1),  (2),  (3),  or  (4)  above;  (ii)  necessary  or 
incidental  to  the  processes  provided  for  in  (1),  (2), 
(3),  or  (4)  above;  or  (iii)  necessary  to  bring  the 
ores  or  minerals  into  condition  or  form  suitable  for 
shipment  (for  example,  the  agglomeration  of  concen- 
trates) : 

(A)  treatment  effecting  a  chemical  change, 

(B)  blending  with  other  material, 

(C)  thermal  action, 

(D)  fine    pulverization,    pressing    into    shape,    or 
molding. 

For  the  purposes  of  (3)  and  (4)  above,  the  terms 
"concentration"  or  "concentrating"  mean  the  process 
of  eliminating  waste  or  of  separating  two  or  more 
minerals  or  ores. 

*  *     * 

(h)  "Crude  mineral  product,"  as  used  in  paragraph 
(f)  of  this  section,  means  the  product  in  the  form  in 
which  it  emerges  from  the  mine  or  well. 

*  *     * 
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Sec.  29.23(m)-5  [As  amended  by  T.D.  6031, 
supra].  Campuiation  of  Depletion  Based  on  Per- 
centage of  Income  in  Case  of  Certain  Mines  or  Other 
Naiural  Deposits. —  *  *  * 

*  *     * 

For  the  purposes  of  this  section,  the  minerals  indi- 
cated below  shall  have  the  following  meanings: 

*  *     * 

Caldiim  carbonates Miscellaneous  lime- 
stones and  other  cal- 
cium carbonate  rocks 
(not  specifically  pro- 
vided for  at  a  5  per- 
cent or  15  percent  rate 
of  percentage  allow- 
ance) such  as  cement 
rock  and  limestone 
used  or  sold  for  use 
in  soil  treatment.  This 
classification  does  not 
include  rock  or  min- 
erals used  or  sold  for 
use  as  ballast,  road 
making,  concrete  ag- 
gregates, or  other  pur- 
poses for  which  chemi- 
cal composition  is  not 

a  major  requirement. 

*     *     * 

Limestone,  chemical  grade .Limestone  used  or  sold 

for  use  in  the  chemical 
trades. 

Limestone,  metallurgical  grade.. Limestone  used  or  sold 

for  use  in  the  produc- 
tion of  metals. 

*  *     * 
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Stone All  common  dimen- 
sion, crushed  or  bro- 
ken stone  within  the 
ordinary  meaning  of 
these  terms. 
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